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THE COURT: This is the matter of Her Majesty the Queen
and Anna Wesley. Could Anna Wesley be arraigned?

COURT CLERK: Mr. Charlebois, is that Anna Wesley in the
prisoner’s dock?

MR. CHARLEBOIS: Yes it is.

COURT CLERK: You stand indicted, under the name of Anna
Wesley as follows: Anna Wesley stands charged that she,
between September 1, 1958 and June 30", 1965, at Fort
Albany, Ontario, in the District of Cochrane and now in
the said region did assault Luke Mack, contrary to the
Criminal Code of Canada. Upon this count, how do you
plead, guilty or not guilty?

MR. CHARLEBOIS: Not guilty.

COURT CLERK: Anna Wesley, further stands charged that
she, between September 1°°, 1958 and June 30", 1965, at
Fort Albany, Ontario in the District of Cochrane and
now in the said region, did cause Luke Mack to eat his
vomit, a noxious thing with intent to aggrieve or annoy
Luke Mack, contrary to the Criminal Code of Canada.
Upon this count, how do you plead, guilty or not
guilty?

MR. CHARLEBOIS: Not guilty.

COURT CLERK: Anna Wesley, further stands charged that
she, between September the 1°, 1953 and December 31°%,
1956, at Fort Albany, in the District of Cochrane and
now in the said region, did assault Edmond Mudd and did
thereby occasion him bodily harm contrary to the
Criminal Code of Canada. Upon this count, how do you
plead, guilty or not guilty?

MR. CHARLEBOIS: Not guilty.
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COURT CLERK: Anna Wesley further stands charged that
she, between September 1%, 1952 and June 30°th, 1966, ‘67
sorry, at Fort Albany, Ontario, in the District of
Cochrane and now in the said region, did assault Eli
Paul-Martin and did thereby occasion him bodily harm,
contrary to the Criminal Code of Canada. Upon this
count, how do you plead, guilty or not guilty?

MR. CHARLEBOIS: Not guilty.

COURT CLERK: Anna Wesley further stands charged that
she, between September the 15, 1951 and June the 1°¢,
1953, at Fort Albany, Ontario in the District of
Cochrane, and now in the said region, did assault Eli
Tookate, contrary to the Criminal Code of Canada. Upon
this count, how do you plead, guilty or not guilty?
MR. CHARLEBOIS: Not guilty.

COURT CLERK: Anna Wesley further stands charged that
she, between September 1%, 1951 and June the 1st, 1953,
at Fort Albany, Ontario, in the District of Cochrane
and now in the said region, did unlawfully cause Eli
Tookate to eat his vomit, a noxious thing with intent
to aggrieve or annoy Eli Tookate, contrary to the
Criminal Code of Canada. Upon this count, how do you
plead, guilty or not guilty?

MR. CHARLEBOIS: Not guilty.

COURT CLERK: Anna Wesley further stands charged that
she, between October 4*", 1956 and October 5", 1959, at
Fort Albany, Ontario, in the District of Cochrane and
now in the said region, did assault Tony Tourville and
did thereby occasion him bodily harm, contrary to the
Criminal Code of Canada. Upon this count, how do you
plead, guilty or not guilty?

MR. CHARLEBOIS: Not guilty.
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COURT CLERK: Anna Wesley further stands charged that
she, between September 1%t, 1958 and June 30", 1956, at
Fort Albany, Ontario in the District of Cochrane and
now in the said region, did assault Daniel Wheesk,
contrary to the Criminal Code of Canada. Upon this
count, how do you plead, guilty or not guilty?

MR. CHARLEBOIS: Not guilty.

COURT CLERK: Anna Wesley further stands charged that
she, between September 1%, 1958 and June 30%, 1966, at
Fort Albany, Ontario, in the District of Cochrane and
now in the said region, did cause Daniel Wheesk to eat
his vomit, a noxious thing for intent to aggrieve or
annoy Daniel Wheesk, contrary to the Criminal Code of
Canada. Upon this count, how do you plead, guilty or
not guilty?

MR. CHARLEBOIS: Not guilty.

COURT CLERK: Anna Wesley further stands charged that
she, between April 30, 1955 and June 30", 1959, at
Fort Albany, Ontario in the District of Cochrane and
now in the said region, did assault George Wheesk
contrary to the Criminal Code of Canada. Upon this
count, how do you plead, guilty or not guilty?

MR. CHARLEBOIS: Not guilty.

COURT CLERK: Hearken to your plea as the court hath
recorded them, you have plead not guilty to all ten
counts on the indictment. Are you ready for your
trial?

MR. CHARLEBOIS: Yes.

COURT CLERK: Thank you, you may be seated.

SELECTION

MR. CHARLEBOIS: Before the jury is recalled Your

Honour, just a small area of housekeeping that I’ve
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spoken with the Crown about. Ms. Wesley is 74 years of age,

she walks with the assistance of the cane. As you have

noticed,

of that,

she has extremely bad arthritis in both knees. On top

her hearing is not the best, in fact, her hearing is

downright poor.

THE COURT: She has to be present for her trial.

MR. CHARLEBOIS: No, no, I'm not suggesting otherwise,
but I understand and this actually was a situation that
arose at another trial I did in this jurisdiction last
year, where the person was not hard of hearing but
where the glass made it difficult to hear the testimony
and. ..

THE COURT: You want her to sit elsewhere.

MR. CHARLEBOIS: Yes.

THE COURT: Go ahead, do you have any objections?

MS. FULLER: No, none.

THE COURT: Where do you want to choose?

MR. CHARLEBOIS: Well to place, whatever place she’ll
best be able to hear the evidence because I can
indicate to Your Honour, that when I'm communicating
with Ms. Wesley, even in a small room, I have to speak
with the volume I’'m speaking to you now.

THE COURT: Okay, well Mr. Charlebois, only Ms. Wesley
can tell us that so sit her wherever you think is best
and I want to know from Ms. Wesley, from the outset,
whether she understands every word that is said.

MR. CHARLEBOIS: If I can just...Have you just heard
what His Honour just said, what the judge just said?
Did you hear what the judge just said to me now?

THE COURT: Well, we will have to sit her close to the
witness box. We will have to caution the interpreters

to speak loudly.
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MR. CHARLEBOIS: The other thing, I'm sorry for
interrupting Your Honour, the other thing that she has
done, which I think was wise, is the lady seated behind
her is not a witness at all in these proceedings, has
accompanied her from Moosonee to assist her in walking
and also for the supplementary purpose that if there
are parts she doesn’t understand, her friend or escort
will be able to let her know at the end of the day what
was said.

THE COURT: Should we not have an accredited interpreter
for that?

MR. CHARLEBOIS: No, it’s not a question of
interpretation Your Honour, it’s a question of being
able to hear what is being said, not a question of
language.

THE COURT: The interpreter will hear it and relate it
to her, no?

MS. FULLER: The interpreter, I do not believe, is being
used for the purpose of Ms. Wesley.

MR. CHARLEBOIS: No, I believe the interpreter is being
used because some of the witnesses will prefer to give
their evidence in Cree.

THE COURT: Well I do not mind at all if Ms. Wesley sits
right at this side of the counsel table.

MS. FULLER: Your Honour, I wonder then if we could have
the jury on that side of the room or have the
microphones and have the jury, the witness on that
side.

THE COURT: For the last 11 years, my neck is used to
being turned this way. There is no problem at all to
have the jury on this side.

MS. FULLER: But the microphone, in fact, it might be




10

15

20

25

30

6.
R. v Anna Wesley

better to have their light coming in over their
shoulders rather than in their face.

MR. CHARLEBOIS: And where would, would the witnesses
still be giving evidence from Your Honour’s left?

THE COURT: Oh yes but then...

MR. CHARLEBOIS: I don’t much care as long as she can
understand and hear.

MS. FULLER: Your Honour, I'm prepared to move and then
Mr. Charlebois and his client could be there...

THE COURT: They would not be able to see the witness I
am told.

MR. CHARLEBOIS: The jury, good point.

THE COURT: Maybe we can have the witnesses testify
here.

MS. FULLER: Yes.

MR. CHARLEBOIS: In there.

THE COURT: Yes.

MR. CHARLEBOIS: Yeah, that’s perfect and then, if Ms.
Wesley is allowed to sit here, she’ll be closer to the
witnesses as well.

THE COURT: There is no microphone there, is there any
way of installing one before we start?

MR. CHARLEBOIS: It would only be done I guess between
now and tomorrow.

THE COURT: Can you hear me Ms. Wesley?

MS. WESLEY: Yes, a little bit.

THE COURT: Just a little bit or if I get closer to the
microphone like this, can you hear me?

MR. CHARLEBOIS: Don’t look at me, the judge is asking
you questions. Ms. Wesley just said to me, what did he
say?

MS. FULLER: I believe what we did at the Jane




10

15

20

25

30

7.
R. v Anna Wesley

Kakaychewan trial is that the accused sat in that
chair, which is close to the witness, close to the
jury...

THE COURT: The only difference between that chair and
the prisoner’s dock is that piece of glass. Now if she
can hear from that chair, fine with me; if she cannot
hear in that chair, she will have to sit up here; and
if she cannot hear up here, we are going to have, to
have someone sitting beside here and repeat every word
that is being said so.

MR. CHARLEBOIS: I agree.

THE COURT: Well tell me what you want.

MS. FULLER: Do you want to start with Ms. Wesley...

MR. CHARLEBOIS: We might as well start with the easiest
potential solution and then work our way up.

THE COURT: She can sit at counsel table but she is

'still quite far away.

MR. CHARLEBOIS: Counsel table won’t assist her because
she’s still going to be far away.

THE COURT: Well, I am going to give the opening
instructions to the jury. Ms. Wesley speaks English.
MR. CHARLEBOIS: Oh yeah, that’s not an issue.

THE COURT: Okay, well she’s going to sit beside you and
you’re going to repeat what I say to the jury. Then,
we will figure out what is best for the remainder of
the trial, even for the motions, she has to be present
for her trial.

MR. CHARLEBOIS: Obviously, I have no difficulty in
repeating Your Honour’s opening comments to the jury.
We’”ll obviously, for the rest of the trial have to find
another solution.

THE COURT: Well obviously, I am just trying to get this
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thing on its rails right now.

MR. CHARLEBOIS: That’s fine.

THE COURT: So we can do that part.

MR. CHARLEBOIS: Yes sir.

THE COURT: Then we can figure out what is best, maybe
we may have to engage someone who is, well it will be
English, translated in English to sit beside her and
repeat every word. That is the only think I can see.
MS. FULLER: Does Ms. Wesley wear a hearing aid?

MR. CHARLEBOIS: No, she doesn’t and I can indicate that
her physical condition, since I’ve dealt with her at
the preliminary hearing, it’s the first thing I noticed
this morning, it’s different, it’s definitely not as
good, both as to the hearing and as to the walking.

THE COURT: Well could you get together with Ms. Wesley,
obviously she has given you instructions in relation to
the trial.

MR. CHARLEBOIS: That is not a difficulty, I have no
trouble communicating with her as long as I speak in
the tone of voice that I am speaking to you now.

THE COURT: Well I am telling you, why don’t you figure
out what you feel is best...

MR. CHARLEBOQIS: Yes.

THE COURT: ...for Ms. Wesley so that she understands
everything and we will see if we can accommodate. ..

MR. CHARLEBOIS: Thank you.

THE COURT: Or give an alternative that is as good or
better.

MR. CHARLEBOIS: No, that’s fine, that’s fine Your
Honour.

THE COURT: Perhaps she can sit beside you now before I
get the jury in.
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MR. CHARLEBOIS: Okay, does Your Honour want me to like,
whisper at her what you’re saying to the jury?

THE COURT: Well, I will let you figure that out. If
she can understand your whispers, fine, if she cannot,
talk louder.

MR. CHARLEBOIS: Okay.

MS. FULLER: Or she may be able to understand Your
Honour, sitting at counsel table.

THE COURT: She may...

MS. FULLER: ...with the microphone.

THE COURT: I will keep this microphone right next to
me. Does she know what is going on, period?

MR. CHARLEBOIS: Oh yeah.

THE COURT: Like you might, over the lunch period get
the assistance of the police officers and act certain
scenarios to see what is best but she must understand
everything. You are sure hearing is not required to
establish her...

MR. CHARLEBOIS: Fitness.

THE COURT: Fitness to stand trial, do you?

MR. CHARLEBOIS: No.

THE COURT: I am getting worried.

MR. CHARLEBOIS: If it’s a question of concern to Your
Honour after you dismiss the jury for lunch, if you
feel it is incumbent, we can either discuss it in open
court or we can discuss it in Your Honour’s chambers.
It is not a matter of concern to me.

THE COURT: Well you are defence counsel, if it is not a
matter of concern to you, I am not going to create...It
is simply a matter of hearing...

MR. CHARLEBOIS: I’ve reviewed the evidence of the

preliminary hearing with her in detail, I have no
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trouble...The only thing is, is that T have to get
close, I have to speak loudly and slowly so that she
can see my face move, then she can hear alright and her
understanding of the English language is excellent.

THE COURT: Okay, well you work out the details. If we
have to give special instructions to those that are
testifying, we will and you can look over whether your
client is understanding everything that is going on.

If you have any problems with it, bring it up
immediately. We will bring the jury in.

.. .JURY ENTERS 12:51 p.m.
THE COURT: Members of the jury, I will now give you my
opening instructions after which, as I told you
previously, you will be excused for the afternoon. We
have matters of law to resolve and it will take all

afternoon.

So before you hear evidence in this case, I will
explain some basis principles which will be important
to your consideration of this case. I will also
explain to you that I expect, what I expect will happen
during the trial.

The oath you have taken has made you judges of the
Superior Court of Ontario for the duration of this
trial. Both the accused and the prosecution have
selected you to be judges of the facts and to render a
verdict in due course. You are judges not only while
you sit in this courtroom but for 24 hours a day until
this case is concluded and I mention this for several

reasons which will soon become apparent.
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The judge and jury system is one of the oldest, most
important and proudest of our legal traditions. It is
a team system where you are the judges of facts and I
am the judge of the law. Our respective tasks are of
equal importance. No decision or verdict can be
reached within our system unless the facts are first
ascertained and the proper legal principles are then

applied to them.

Although I will be commenting on the evidence at the
end of the trial, your view of the evidence must
prevail as you are the sole judges of the facts. That
means that it is up for you alone finally to interpret
the evidence and the credibility of the witnesses.
Nothing becomes a fact until you find it to be so. By
the same token, I will tell you what the law is. You
must accept what I say in that regard for I am the sole
judge of the law to be applied in this case.

MR. CHARLEBOIS: I know that Your Honour is speaking
into the microphone, Ms. Wesley I whispered to her
whether she understood what Your Honour was saying and
she said, yes and no, not all of it and certainly, Your
Honour is speaking very clearly. I have no trouble
hearing you.

THE COURT: Did she hear what I have said so far, yes
and no?

MR. CHARLEBOIS: The answer was here and there, not all.
THE COURT: Okay, members of the jury, another basis
principle of our law is that a person has to be present
for their trial. ©Now if a person cannot hear what is
going on, they are not present for their trial. Rather

than continue my opening statement to you, it is not a
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long statement, I would prefer to do it tomorrow
morning at ten o’clock, the reason being this, we will
simply try different things in the courtroom here this
afternoon to make sure that Ms. Wesley is present for
her trial. Otherwise, it is a nullity, there is no
trial. I do not know what we will do but I think
between the seven or eight of us here, we can figure
something out. There are a variety of things we can
try but in any event, that will not be your problem and
that is a legal problem, that is the law, not a fact.
It is up to me to ascertain that Ms. Wesley can

understand and we will, one way or another.

The only thing I will tell you so that you have a bit
of knowledge to what will be occurring in the next few
weeks...Oh, by the way, I had a look, not your names
but your places of residence and I was happy to
ascertain that there was only one person who was far
enough away, that is Kapuskasing and everybody else
coming from Cochrane, Smooth Rock and Iroquois Falls so

that will be a little bit easier for you.

So we will proceed this afternoon in solving this
problem plus the legal problems that have to be
addressed. We will come back tomorrow at, can you come
in at quarter to ten or just before quarter to ten so I
can give you my opening address and perhaps the
evidence could start at ten o’clock. 1Is that okay or
if one person would have an objection, that would be
enough for me. No. I would also like to advise you,
S0 you can get your schedules straightened around, that

we will stop Friday at twelve thirty, get ready for the
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week-end. You, not us, we have other things to do.
Then, the week after, we will sit on Monday and
Tuesday. I have a very important meeting I have to
attend in Toronto, Wednesday, Thursday, Friday. Then,
we will continue normally, which is, sitting from
approximately ten to four thirty with a break in the
afternoon, a break in the morning and an hour and a
quarter for lunch. So I hope that gives you some type
of an idea as to what you are facing. We might be
surprised by one or two other motions but I do not
expect them to be very long. So with that, rather than
continue my opening address to you, I will simply
release you and ask you to be here at 9:45 a.m.
tomorrow morning. Thanks again.

...JURY RETIRES 12:40 p.m.
THE COURT: Okay, I am not an audio expert, I would ask
counsel, with the help of courtroom staff to devise
something so that Ms. Wesley understands everything.

It may mean getting someone to sit beside her and
repeat everything that is said. We will have to slow
the witnesses down, slow ourselves down, whatever so it
is one o’clock. How long do you think this motion will
take this afternoon?

MR. CHARLEBOIS: I expect it to be fairly lengthy, a lot
of case law to consider but Your Honour has already
indicated that you may have to reflect on it anyway.
THE COURT: I may but what I am reflecting on now is
that case law or not, Ms. Wesley has to understand.

MR. CHARLEBOIS: Yes.

THE COURT: So that is the immediate problem right now
and I do not know, we can seek some counsel or advise

somewhere, use your imagination, whatever, she has to
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understand. How about the simultaneous translation
equipment we have, could that work? It could work,
maybe, you can try. You will have to experiment. If
she has these in her ears, perhaps she could hear
everything.
MR. CHARLEBOIS: Even while Your Honour is on the bench,
if I can just inquire of her something.
THE COURT: Even now, I mean even at two and a half
feet.
MR. CHARLEBOIS: When I'm talking, do you hear every
word I'm saying to you right now? Have you ever had
something in your ear, a machine, ever try that. Not
yet heh?
MS. FULLER: I just think Your Honour that would be more
effective because...It is just as far from there to
here or here to there. The earphones may, it’s more
immediate.
THE COURT: You do not want to go over there.
MS. FULLER: If I can avoid it, I would not...
THE COURT: No, no, let’s try to figure it out. ILet’s
get the equipment, something, please let me know with
the progress you are making.
MR. CHARLEBOIS: The only difficulty I have Your Honour,
is I do not know what facilities are available here.
THE COURT: We have adequate facilities...
MR. CHARLEBOIS: No, no, I am not suggesting otherwise
Your Honour, I just don’t know what is available and
what isn’t.
THE COURT: Of course you do not, after you see it, you
will. Let’s try it so can we work, I want some of the
staff to bring that equipment out.

RECESS
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RESUMING
THE COURT: Ms. Wesley, can you hear me now? You can
hear every word I say now? You will have to wait until
my voice is translated. Can you hear me now? For the
record, Ms. Wesley has shaken her head. Maybe I can
speak in English and you can speak in English.
MS. FULLER: The mic is very distorting. Your Honour,
that mic that you are using, that one there I find does
distort sound, it gives kind of a strange
amplification.
THE COURT: Can I shut if off.
MS. FULLER: Yes, you are almost clear Your Honour
without amplification.
MR. CHARLEBOIS: Because you have a voice that carries
Your Honour.
MS. FULLER: Yes, you do.
THE COURT: You need it.
COURT REPORTER: Yes.
THE COURT: Ms. Wesley, I am not speaking in the
microphone that the interpreter has, can you hear what
I say?
MS. WESLEY: Yes.
THE COURT: Every word.
MS. WESLEY: Yes, just as long as you speak loud and
slowly.
THE COURT: I will speak slowly and I will ask counsel
to speak slowly. Now I am about to hear a motion on
the definition of noxious and what evidence I
eventually will allow the jury to hear in relation to
the definition of noxious. Do you understand that and
you are shaking your head yes. Very well. Now Ms.

Fuller, do you wish...I am not quite sure how you two
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wish to proceed here, do you wish to bring your motion
in relation to experts or Mr. Charlebois, do you wish
to make representations in relation to the definition
of noxious under the Criminal Code?

MR. CHARLEBOIS: My suggested approach Your Honour,
would be that the Crown provide you with the C.V.’s of
the two experts she intends to call together with
copies of each proposed expert reports because I submit
that should be the proper starting point that will be
the raw data upon which you will be asked to make
findings. Once, if you find...

THE COURT: You cannot hear Ms. Wesley, you cannot hear
your lawyer?

MS. WESLEY: I hear him but not all the words.

THE COURT: But not all the words, is it possible to
obtain another apparatus that I am holding here and
speaking in. We may all have to speak in such an
apparatus. In any event, perhaps Mr. Charlebois could
repeat what he has just said in order that his client
may understand what he did say.

MR. CHARLEBOIS: I take it I am not supposed to speak
too loudly into this...

THE COURT: Please advise your client, if she does not
understand, to tell us immediately rather than wait
until she is asked.

MR. CHARLEBOIS: Okay, Ann, if there’s anything I say
that you don’t understand, let us know, pull on my
sleeve or something, okay. Did you understand what I
just said?

MS. WESLEY: Yes.

MR. CHARLEBOIS: Okay, don’t be shy, if there is

anything you say or I say you don’t understand, stop,
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pull on this.

THE COURT: You, me.

MR. CHARLEBOIS: Okay and if there is anything the Crown
says later you don’t understand, you pull on my sleeve,
if there is anything the judge says, pull on my sleeve,
okay.

MS. WESLEY: Yes.

THE COURT: Better still, have her tell us out loud.

MR. CHARLEBOIS: Did you hear what the judge said?

MS. WESLEY: Right now.

MR. CHARLEBOIS: Yeah, okay, the judge says don’t pull
on the sleeve, just say, ‘I don’t understand, stop’,
things like that.

THE COURT: Right away.

MR. CHARLEBOIS: Right away.

MS. WESLEY: Yes.

THE COURT: You were saying.

MR. CHARLEBOIS:I believe I will start over Your Honour.
I would propose that the Crown file the C.V.’s of the
two proposed experts and file as well the two reports
which will form the basis for the evidence of the
experts if they are allowed to testify. That, in my
submission would provide the raw data upon which Your
Honour can then hear argument and consider the
applicable case law.

THE COURT: Will you please tell the Crown that I may
well have the C.V.’s of Doctor Peter Jaffy and Samantha
Poisson.

MS. FULLER: No, I believe it’s a C.V. of Doctor Peter
Jaffy and Doctor Brian Cain.

MR. CHARLEBOIS: Hold on a minute please.

MS. FULLER: And Doctor Brian Cain.
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THE COURT: That is correct, Peter Jaffy and I have this
yellow report.

MS. FULLER: That is a report of Doctor Jaffy and you
should have as well, a report of Doctor Cain with the
Queen’s University crest on the top of the letterhead.
It looks like this Your Honour.

THE COURT: I have it, when I say I have it, would you
repeat it for.

MS. FULLER: You have those.

THE COURT: Yes I do.

MS. FULLER: Reports and you have those C.V.’s. I would
ask that they be made exhibits to this argument on
motion.

THE COURT: Madam clerk, please translate for me, would
you please enter the curriculum vitae as exhibits one
and two and the reports...

COURT CLERK: May we have them as letters.

THE COURT: Certainly.

MR. CHARLEBOIS: Because they have not been ruled
admissible yet.

THE COURT: That is right too.

MR. CHARLEBOIS: They should be letters instead of
numbers.

THE COURT: It has been a long day.

EXHIBIT A - Doctor Cain’s curricular wvitae. Produced

and Marked.

EXHIBIT B - Doctor Jaffy’s curricular vitae. Produced
and Marked.

EXHIBIT C - Report from Doctor Cain. Produced and

Marked.
EXHIBIT D - Report from London Family Clinic. Produced

and Marked.
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MS. FULLER: In terms of how this motion should proceed,
the position of the Crown, Your Honour, is that it is a
motion with respect to the definition of noxious thing
for the purpose of this trial, whether vomitus is a
noxious thing within the meaning of the Criminal Code.
The Crown’s position is that as the courts have
uniformly held that the concept of noxious thing should
be given its plain and ordinary meaning as something
hurtful, harmful, unwholesome or causing or liable to
cause hurt, harm or injury, that these are matters of
prima facie, matters of medical nature and that
evidence of harm be it physical harm or psychological
harm would be admissible to assist the court in

determining whether or not vomitus is noxious.

As my friend disputes that noxious can include the
concept of psychological harm, which is in the Crown'’s
submission, the predominant area of harm, it is the
Crown’s view that Mr. Charlebois should be making the
argument, in effect, objecting to that evidence being
called and as the objection is essentially his, I would
submit that it would be appropriate for him to
articulate that objection in order that I may respond
to it.

MR. CHARLEBOIS: I don’t have a problem with going first
Your Honour, however, this is not a situation in the
way of a charter challenge for instance where the
defence has the onus of satisfying the court on the
balance of probabilities, that a breach has occurred.
This is a, my submission, a situation dealing strictly
with the admissibility or non-admissibility of propose

evidence. And as such, I don’t believe that either




10

15

20

25

30

20.
R. v Anna Wesley

party has the onus of convincing you, in other words,
the onus doesn’t rest on the Crown nor on the defence.
It’s an evidentiary problem where you will be called
upon to deal with the admissibility. On that basis, as
I said, I have no problems with going first based on
the understanding that I am not carrying the ball here,
that Your Honour hears from both counsel and then makes

a determination.

At Your Honour'’s suggestion and in order to assist you
in determining this issue, both counsel provided you
over the lunch hour with certain case law which both

counsel will be relying on.

Three of the counts in the indictment allege that my
client caused certain named complainants to eat their
vomit, a noxious thing, with intent to aggrieve or
annoy these named complainants. This section is
governed in the case of the complainant, Luke Mack, by
S. 278 of the 1927 Criminal Code and in the case of the
other two named complainants, is governed by S. 217 (b)
of the new for the time Criminal Code that came into
force in 1953, 1954 Statutes of Canada.

I submit that the definition of ‘noxious’ was decided
in this country by the R. V Burkholder, (1977) (Alberta
C. A.) 34 C.C.C. (2d) 214 and following which Your

Honour was given a copy of.

At page 219 of that decision, they go on to define
‘noxious’ as being defined in the shorter Oxford

dictionary as injurious, hurtful.
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THE COURT: Where are we, okay.

MR. CHARLEBOIS: Page 219 Your Honour, starting with
paragraph three. I am sorry, I will now draw your
attention to the proper passages because of course, my
copy 1is highlighted.

THE COURT: Yes, I have that passage.

MR. CHARLEBOIS: And the following, the following
paragraph as well, Your Honour, the one that there is
support for the view in Henna. I am relying on those

two passages in Burkholder.

Now I submit that ‘noxious’ has already been defined in

Burkholder as a substance that is injurious, hurtful,

harmful, unwholesome. Circumstances that may arise and
which have to be considered in determining whether a
substance is ‘noxious’ included it’s inherited
characteristics, quantity administered and the manner
in which it’s administered. Substances which may be
innocuous, such as water to drink or an aspirin for a
headache may be found to be a noxious substance in some
circumstances. For example, like water is injected
into the body of a person by means of a syringe or an
excessive quantity of aspirin is administered to a

person.

Now if we use Burkholder as our starting point and I

submit that we should, we then need to look at whether
vomit is a noxious substance and I would like to draw
Your Honour’s attention to Doctor Cain’s report where
page three, last paragraph, he goes on to define what
vomit consists of.

THE COURT: Sorry, paragraph or page.
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MR. CHARLEBOIS: Page three, last paragraph.

THE COURT: Yes.

MR. CHARLEBOIS: Doctor, that last paragraph, I would
ask Your Honour to consider it and he goes on to
describe what the substance consists of.

THE COURT: Okay. I received these documents prior to
this hearing. Tell your client that.

MR. CHARLEBOIS: The judge said that he received the
documents, meaning the doctor’s reports, just before
this hearing.

THE COURT: I read part of them.

MR. CHARLEBOIS: He has read part of them.

THE COURT: And I circled ‘C’ on the first page of
Doctor Cain’s report.

MR. CHARLEBOIS: And His Honour has circled ‘C’ on page
one of Doctor Cain’s report.

THE COURT: I am sure that I will have copies for myself
of all of these documents.

MR. CHARLEBOIS: His Honour says that he is sure that he
will have copies in due course of all these documents.
THE COURT: I don’t think the jury should get the
original of this report because I circled paragraph
‘€.

MR. CHARLEBOIS: His Honour doesn’t think that the jury
should get the originals of these reports because His
Honour has circled paragraph *‘C’.

THE COURT: Unless you have no objection, otherwise
could other copies be prepared to be the official
exhibits.

MS. FULLER: Certainly Your Honour.

MR. CHARLEBOIS: I profess that when I am being called

upon to translate all this, I find it very distracting
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because I'm trying to think ahead to what you’re saying and to
what I'm going to say in response.
THE COURT: What do you suggest we do?
MR. CHARLEBOIS: I've never faced this problem before
Your Honour.
THE COURT: Neither have I and I am sure Ms. Wesley has
not either. She has to know what is being said. Now
we may be able to get another apparatus like this.
MR. CHARLEBOIS: See right now, I’'ve lost track of what
you wanted me to repeat because my mind, when Your
Honour said something, I wanted to respond to, my mind
switched to that. You see, what Your Honour just said
there of course, well I don’t think the jury should get
copies of these in any event, if you decide the experts
can testify, it’s the opinion they give in the box
which will be evidence, not the reports.
THE COURT: No problem.
MR. CHARLEBOIS: Should I be continuing now? Can you
hear now, everything I say.
MS. WESLEY: Yes.
MR. CHARLERBROIS: Every word.
MS. WESLEY: Yes.
MR. CHARLEBOIS: Can you hear the judge when the judge
talks to me, no.
THE COURT: We can only do the best.
MR. CHARLEBOIS: The judge says ‘we can only do the
best’.
THE COURT: We can, under the circumstances.
MR. CHARLEBOIS: ‘We can under the circumstances’.
THE COURT: If you feel Mr. Charlesbois.
MR. CHARLEBOIS: ‘If you feel Mr. Charlebois’.
THE COURT: That our present arrangements.
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MR. CHARLEBOIS: ‘That our present arrangements’.

THE COURT: Are such that you cannot give your client
your best defence.

MR. CHARLEBOIS: ‘Are such that you cannot give your
client your best or her best defence’.

THE COURT: Then we should cease right now.

MR. CHARLEBOIS: ‘Then we should cease right now’.

THE COURT: And find a solution.

MR. CHARLEBOIS: ‘And find a solution’. I applaud the
way in which Your Honour is insisting on Ms. Wesley as
she must following every aspect of the trial. I also
understand that until I spoke with her today, I didn’t
realize that her hearing had diminished to that extent
since I last saw her in December. I must say that in
attempting to convey everything that is being said, I
find it very difficult to play the role of facilitator
and counsel because I'm trying to do two things at once
and we don’t even have the jury here today. It’s going
to be even more difficult when the jury is here.

THE COURT: Difficult or impossible to perform your task
the way it should be performed.

MR. CHARLEBOIS: To answer bluntly, if I'm called upon
to do, for the next three weeks what I’ve been doing
for the last ten or 15 minutes, I don’t think I can do
her justice.

THE COURT: Well that is the bottom line is it not?

MR. CHARLEBOIS: I wonder if other options might be
available.

THE COURT: Okay, tell Ms. Wesley that I think we should
stop now.

MR. CHARLEBOIS: His Honour says, ‘I think we should

stop now’.
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THE COURT: And look into obtaining equipment such as
you have in your hand now.

MR. CHARLEBOIS: ‘And we should stop now and look at
obtaining equipment such as the equipment I have in my
hand now’.

THE COURT: And then proceed with the trial.

MR. CHARLEBOIS: ‘And then proceed with the trial’.

THE COURT: I see no other solution.

MR. CHARLEBOIS: The judge sees, His Honour sees no
other solution. Now have you heard everything, have
you understood everything I have just said now.

MS. WESLEY: Yes.

MR. CHARLEBOIS: Because everything I have just said has
been exactly what the judge has said to me.

MS. FULLER: Can we get another one of those?

MR. CHARLEBOIS: We’d need more than one, we’d probably
need about four or five, one for the judge, one for the
witness, one for you, one for me.

COURT CLERK: There is only one in our district, we are
trying if we can obtain...

MR. CHARLEBOIS: Quite honestly, I think we will need
more than one.

THE COURT: Oh, most definitely.

MR. CHARLEBOIS: I know if I may, the last time I
saw...I don’t know how many they have around but the
last time I saw more than one of these kicking around
the courthouse, I might suggest that we attempt to
contact Guy Rouleau in 1’Orignal. He is the one, he's
got some job, he’s the head of interpretation for the
east region, he’s based out of 1’Orignal. I don’t know
how many he has.

THE COURT: I would like to hear from Ms. Fuller on this
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point.

MS. FULLER: I agree that if we need something
approaching a mic like I'm holding right now that we
need more than one and I agree that it is a little
distracting to be making your arguments, repeating the
court’s response. It does seem though that this mic
system works for Ms. Wesley and that she does hear.
You hear me when I'm speaking into the mic.

MR. WESLEY: Yes.

MS. FULLER: You hear every word I say and that if we
had, if we had several of these, there could be one for
the witness, one for the judge, one for counsel.
THE COURT: You know, it is my feeling that it is
impossible to carry on.

MR. CHARLEBOIS: We’ll also need one for the interpreter
Your Honour because some of the witnesses will be
testifying in Cree.

THE COURT: If we all agree, do you want to tell her
that, if we all agree that it is impossible to carry
on, let’s resume and take care of the details. If it
takes eight, if it takes 12, fine. Do counsel agree
with me?

MS. FULLER: Yes, I agree Your Honour and if there is
anything I can do to assist, I am sure my friend would
do anything to assist us, he’ll be happy to help the
court.

THE COURT: Maybe you can repeat this to the witness,
perhaps the jury should be advised not to come in
tomorrow while we iron out all these problems. Let’s
adjourn. I think we should contact the jury, advise
them that we are having problems in relation to audio

equipment.
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MS. FULLER: ‘I think we should contact the jury and
advise them that we’re having problems regarding the
audio equipment’.
THE COURT: And we cannot proceed until these problems
are rectified.
MS. FULLER: ‘And we cannot proceed until these problems
are rectified.’
THE COURT: That they should be ready to come back on
Wednesday morning.
MS. FULLER: ‘That they should be ready to come back on
Wednesday morning’.
THE COURT: But they will be called in any event
tomorrow afternoon.
MS. FULLER: ‘But they will be called in any event
tomorrow afternoon’.
THE COURT: I do not think there is anything we can do
but adjourn for the day.
MS. FULLER: ‘I don’t think there’s anything we can do
but adjourn for the day’.
THE COURT: And hopefully, we can continue tomorrow
morning at ten.
MS. FULLER: ‘And hopefully we can continue tomorrow
morning at ten’ without the jury.
THE COURT: Without the jury.
MR. CHARLEBOIS: Does Your Honour need to see counsel at
all this afternoon?
THE COURT: If you have something to add to it, fine,
good, not necessary.

RECESS 4:00 p.m.

UESDAY, APRIT, 27, 1999
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U P ON RESUMING: 10:00 a.m.

MR. CHARLEBOIS: Good morning Mr. Charlebois, good
morning Ms. Fuller.

MS. FULLER: Good morning.

THE COURT: I am pleased to advise you that I was able
to read through the material last night and perhaps
gain some insight in what this problem is and I thought
I would take a chance at the outset to let you know

what I think the problem is so that you can straighten
me out if that is not it.

Whether a substance is ‘noxious’ is a question for the
Jury to answer. It is a matter of fact, do you agree?
No.

MR. CHARLEBOIS: I would submit that it is a matter of
fact, that was going to be part of my argument.

THE COURT: Okay so it is a matter of fact and fact of
course comes from the evidence and the words describing
the effects of the noxious substance are of course, a
matter of the English language subject to my comments
to the jury and then, if the substance is capable of
being ‘noxious’ or if they find that it is not, it 1is

just up to them.

Now if I understand this motion correctly, Ms. Fuller,
her wishes to lead evidence from experts, that the
harmful part of this administration of the noxious
substance, not only includes physical harm but
psychological harm. Have I got it so far?

MR. CHARLEBOIS: I believe you do.

THE COURT: Then let’s go, I am pPrepared to listen to
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your submissions.

MR. CHARLEBOIS: I thought I’d just, just before Your
Honour came in, I indicated to Ms. Fuller that as
prepared and I feel I am quite prepared as is my friend
to argue this motion. That although it appears simple
on the face of it, it’s necessarily going to be a
fairly lengthy argument because there are a lot of
ramifications to it and I am glad that Your Honour set
the day aside so that we could make full and complete

arguments on the matter.

I'11l perhaps just remind my client, again Ms. Wesley,
if there is anything that is said here that you do not
understand, that you don’t hear I should say, let us
know will you because I won’t be able to look behind
but perhaps raise your hand, alert His Honour somehow.
THE COURT: Ms. Wesley, please speak up if you do not
understand, thank you.

MR. CHARLEBOIS: Your Honour, on a ten count indictment
charging my client, three of the counts relate to the
administration of a noxious substance. One count is
governed by old S. 278 of the...

THE COURT: Do I have a copy of that yet? I believe you
told me yesterday you would prepare a copy.

MR. CHARLEBOIS: I’d prepare one but I have not as of
yet. I can undertake to do it at lunchtime Your
Honour.

THE COURT: Okay, okay, two sections.

MR. CHARLEBOIS: One of the counts relates to S. 278 of
the old 127 Code.

THE COURT: Yes.

MR. CHARLEBOIS: And the other two counts, because of
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their time frame relate to S. 217 (b) of the Criminal
Code that was legislated into force in 1954.

THE COURT: Four.

MR. CHARLEBOIS: Nineteen fifty-four.

THE COURT: Um-hum.

MR. CHARLEBOIS: Now I recognize that whether you look
at the wording of the 1927 Code or the wording of the
1954 Code.

THE COURT: Okay, just a minute, do these sections, 278

and 217, do they apply to the counts consecutively just

so I know?

MR. CHARLEBOIS: Count two, Your Honour, the one
involving Luke Mack is governed by S. 217 (b) of the
1954 Code.

THE COURT: Okay.

MR. CHARLEBOIS: Count six involving Eli Tookate is
governed by S. 278 of the 1927 Code.

THE COURT: Um-hum.

MR. CHARLEBOIS: And count nine involving Daniel Wheesk
is again governed by S. 217 (b) of the 1954 Code.
THE COURT: Excellent, thank you.

MR. CHARLEBOIS: Now the defence recognizes that whether

you look at the wording in 1927 or the wording in 1954,
that but for the inclusion and exclusion of the word
‘unlawfully’ the offence is made out the same way.
THE COURT: Okay, well I haven’t got the Criminal Code
of 1927 nor ‘54, which one has ‘unlawfully’?

MR. CHARLEBOIS: I believe it’s 1927 but please bear
with me.

MS. FULLER: Nineteen twenty-seven, it is Your Honour.
MR. CHARLEBOIS: The old Code, S. 278, “Everyone is

guilty of an indictable offence liable to three years
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imprisonment who unlawfully administers to or caused to be
administered to or taken by any other person any poison or
other destructive or noxious thing with intent to injure,
aggrieve or annoy such person”. The 1954 Code reads, S. 217
(b), “Everyone who administers or causes to be administered to
any person or causes any person to take poison or any other
destructive or noxious thing is guilty of an indictable offence
and is liable s.s. (B) to imprisonment for two years if he
intends thereby to aggrieve or annoy that person”. So the
wording of the offence is the same whether one looks at the
1927 Code or the 1954 Code.

THE COURT: The exclusion or inclusion of ‘unlawfully’

does not bear any.

MR. CHARLEBOIS: As far as I am concerned, it surplusage

and in fact, that may well explain why it was deleted

from the 1954 revision.

THE COURT: Is it in 2297

MR. CHARLEBOIS: It’s probably the only thing Ms. Fuller

and I agreed on today.

THE COURT: No, is it contained in the 1999 Criminal

Code as ‘unlawful’, no, it just kept on that way after.

MR. CHARLEBOIS: Yeah, I’m almost sure that it is not

contained in ‘99, it’s not. Now I submit that the

definitive legal pronouncement on what constitutes a

noxious thing or a noxious substance was determined by

the Alberta Court of Appeal in 1977 in R. and

Burkholder, for the record, B-U-R-K-H-O-L-D-E-R.

THE COURT: Okay.

MR. CHARLEBOIS: And I would draw Your Honour'’s

attention in the copy of Burkholder that you were given

yesterday to page 219, paragraphs three and four. I am

gquoting from page 219, paragraph three, "“Noxious is
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in the shorter Oxford Dictionary as injurious, hurtful,

harmful, unwholesome and it will be noted that the inclusion of

the word unwholesome supports the conclusion that a substance

may be noxious if it is not beneficial to morals.” In my

opinion,

there’s support for the view in Henna but a substance

is a noxious thing if in the light of all of the circumstances,

attend upon its administration, it is capable of effecting or

in the normal course of events, will effect a consequence

defined

in 8. 229.

Circumstances that may arise and which have to be
considered in determining whether a substance is
noxious include its inherent characteristics, the
gquantity administered and the manner in which it is
administered. Substances which may be innocuous, such
as water to drink or an aspirin for a headache may be
found to be a noxious substance in some circumstances.
For example, if water is injected into the body of a
person by means of a hypodermic syringe or an excessive
quantity of aspirin is administered to a person.

THE COURT: Okay, let me ask you this, do the
definitions contained in most of the decisions are post
1953, do the definitions under S. 229 apply to the
sections that I am dealing with?

MR. CHARLEBOIS: I'm sorry Your Honour, I don’t gquite
understand the question.

THE COURT: Well 223, 278 and 217, do not read exactly
as I do in S. 245 okay, are the decisions decided under
245, for the most part, apply to the two previous
sections?

MR. CHARLEBOIS: From what I can see in my 1999 Martin’s

Your Honour, the only two sections referred to are the
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only two annotations referred to in Martin’s ‘99 refer to

Burkholder, which is a decision that I’ve just brought to Your
Honour’s attention and to a decision, a British decision called
Marcus of which my friend gave each of us copies yesterday. So

my submission would be that yes, Burkholder is as applicable to

the 1999 wording as it was applicable to the 1954 or to the

1927 wording. Because the thrust of Burkholder is to address

the definition of a noxious substance or a noxious thing and
the common thread that runs through all three enactments, 1927,
1954 and 1999 is noxious thing or noxious substance. So the

defence submits that Burkholder is the case by which Your

Honour should be guided in looking to determine what a noxious

thing is.
Now I have had occasion to review very carefully the
reports prepared by the Crown’s proposed expert
witnesses, Doctors Jaffy and Cain. The bottom line
here is, I don’t have a problem with part of Doctor
Cain’s report and I will indicate in a second the
portions that I don’t have a problem with. I do have a
problem with the balance of Doctor Cain’s report and
the entirety of Doctor Jaffy’s report and that is the
basis for the motion.
THE COURT: Okay, just let me locate them.
MR. CHARLEBOIS: Now looking at Doctor Cain’s report.
THE COURT: Hang on there, okay, that is the...Okay, I
have Doctor Cain’s report.
MR. CHARLEBOIS: Doctor Cain’s report is the one dated
March 2" Your Honour.
THE COURT: Yes, now you will have substitute copies for
the exhibits, will you?
MR. CHARLEBOIS: Well for purposes of the motion, I

believe they’ve already been entered as exhibits, I
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will be, I mean, at the time that Your Honour makes a
determination.

THE COURT: It will not matter.

MR. CHARLEBOIS: It will be either one or the other.

THE COURT: Yes, okay, Doctor Cain’s report.

MR. CHARLEBOIS: Dealing with Doctor Cain’s report, I
admit that he touches but first of all, for purposes of
the record, it would appear that Doctor Cain is a
medical doctor and from the C.V., that he has spent a
large portion of his time as an emergency room
physician. As such, I take no exception to the fact
that Doctor Cain, as could for that matter, any medical
practitioner in Cochrane describe to us what vomitus
consists of and what its inheritent characteristics are
or what its immediate physical effect is, if it is

ingested or aspirated. Any doctor can tell us that.

Now dealing with Doctor Cain’s report, where and I
believe this is where we stopped yesterday when we got
into the audio problems, I would like to draw your
attention to page three, the last paragraph.

THE COURT: Um-hum.

MR. CHARLEBOIS: I’'ve actually broken down Doctor Cain’s
report into two paragraphs or portions that I believe I
cannot, in good conscious, take issue with. Page
three, last paragraph, I don’t find objectionable and I
find is relevant to the issues before the court, before
the jury, “Vomitus consists of gastric juices partially
digested food and bacteria. It is important to note
that because of the highly acidic nature of the gastric
juices, vomitus itself is quite acidic. Children tend

to vomit somewhat more readily than adults. In the
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case before us, it is probably that being forced to eat their
own vomitus, the children would be crying, gagging, gasping and
trying to catch their breath all at the same time. This
increases the likelihood of aspiration, that is the
introduction of small amounts of vomitus into the windpipe.”
Then, if Your Honour will turn to page four, paragraph three,
the one that starts with ‘Apart from aspiration’, “Apart from
aspiration, vomitus is noxious in its effect on the esophagus
or gullet while the stomach has a built in protective mechanism
to prevent harm from acid, the esophagus does not. Because of
its acidity, vomitus is irritating to the esophagus, think of
adult heartburn and would no doubt be noxious in that respect.”

I don’t have a problem with that either.

Next paragraph, “Finally in a child who has just
vomited, the likelihood of vomiting again is greatly
enhanced by being required to eat the vomitus.

Forceful vomiting can cause tearing of the internal
lining of the esophagus with subsequent haemorrhaging.”

I don’t have a problem with that either.

Because I believe that the three paragraphs that I have
just read from Doctor Cain’s report are relevant to the
issues raised in Burkholder, which I feel is the
decision that should guide you in determining what’s
noxious and what isn’t. They’re relevant to the issues

raised in Burkholder because Burkholder talks about the

inherent characteristic of the substances and the
manner in which its administered.

THE COURT: But I do not decide whether the substance is
noxious, that is up to the jury.

MR. CHARLEBOIS: Yes.
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THE COURT: Okay.
MR. CHARLEBOIS: In my submission, so if I find that
Burkholder or I should say, if you find that Burkholder

is the case that should guide you, I don’t think I
could argue in good conscience that the three portions
of Cain’s report that I’ve just read should not be
admitted. However, I would like to argue and
forcefully that the balance of Doctor Cain’s report and
the entirety of Doctor Jaffy’s report should not be
admitted because they don’t touch on those issues. The
balance of Cain’s report deals with psychological harm,
psychological trauma, submits that page two, “This type
of abuse falls in the same category as childhood sexual
abuse, leaves a lifelong scar on the individual. In the
vernacular, that’s pushing it in my submission and

doesn’t bear on the issues the jury has to decide.

I’ve got a major problem with all of page two of his
report where he deals with the psychological trauma. I
have a problem as well with the other harmful effects
which start at the bottom of page two and go on for
half of page three where there are many potential
causes of vomiting, administration of a noxious
substance. I’ve deal with the part, the three
paragraphs I take no exception with, there is no
suggestion in the will say statement of the witnesses,
nor in the evidence gathered at the preliminary
hearing, that the vomiting was caused by any of the
named suggestions at the top of page three that start
with infections and end with the disturbing visual
occurrences.

THE COURT: What are you telling me there now?
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MR. CHARLEBOIS: I'm sorry.

THE COURT: So what are you saying there, that you did
not have any disclosure.

MR. CHARLEBOIS: No, that’s not what I’'m saying Your
Honour, I'm saying that the evidence we have is that
these children vomited and the suggestion made by the
Crown is that these children vomited as a result of
being administered a noxious substance, their own vomit
and not due to drugs, irritation at the back of the
throat, bowel obstruction, they have no evidence of
that.

THE COURT: Well is that the narrow problem we are
dealing with?

MR. CHARLEBOIS: Oh no, it’s much wider than that.

THE COURT: No, is it a narrow problem we are dealing
with, whether psychological harm is within the
definition of harmful?

MR. CHARLEBOIS: That’s probably, yeah.

THE COURT: The ultimate.

MR. CHARLEBOIS: I am sorry.

THE COURT: Is that the ultimate thing we are dealing
with?

MR. CHARLEBOIS: Yes, I can give you me bottom line
right now, Your Honour.

THE COURT: Yeah.

MR. CHARLEBOIS: And then flesh it out because I’'ve got
a lot of case law to cover. My bottom line is this,
that either Doctor Cain testifies as to the three
paragraphs that I have talked about or in the
alternative, to prevent them from coming from Kingston
to here for that limited purpose, those three

paragraphs can be read on consent by the Crown into the
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record or even, an amended copy of the report can be
filed as an exhibit and given to the jury dealing with
the three paragraphs that I find not objectionable and
then, it’s up to the jury because what will the
ultimate issue be here? The ultimate issue is going to
be whether or not my client in fact administered this
noxious substance to these people, to the named
complainants.

THE COURT: Evidence stacks.

MR. CHARLEBOIS: And I don’t feel, I don’t think, that
as a matter of law, it’s necessary or desirable and I
think the case law...That’s where Ms. Fuller and I part
company in two different directions, I feel that the
case law doesn’t support going any further that than
and my friend entirely disagrees and that is where Your
Honour will have to make the decision.

THE COURT: Going any further than what, I have missed
that now.

MR. CHARLEBOIS: That my submission is going to be that
it’s going to be, it’s something where the jury doesn’t
need expert evidence in order to decide the fact. In
other words, when we have a full jury here, Your
Honour, I think all of the members of the jury,
everyone in this courtroom when we have the full jury
here, witnesses, spectators, whatever, all of us at
some point in our lives, have vomited. We all know
what it tastes like, we all know what it feels like and
we all know what happens if you unwillingly swallow
some of it in the course of retching.

THE COURT: So I guess you have to agree that it is not

wholesome.

¢« MR. CHARLEBOIS: I'm sorry.
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THE COURT: I guess you will have to agree that it is
not wholesome.

MR. CHARLEBOIS: I'm prepared, I’'m prepared to admit
that vomitus is unwholesome, I’m prepared to admit that

vomitus meets the requirements of Burkholder and I'm

prepared to admit that vomitus is a noxious substance.
Hence, what do we need the experts for? It then
becomes, the issue then becomes did my client compel
these students, the three named students to eat their
vomit and with what intent?

THE COURT: Is the Crown entitled to lead evidence to
show how harmful it might be?

MR. CHARLEBOIS: I can’t prevent the Crown, in spite of
an admission to lead evidence as to how harmful it
might be, as long as and that’s what my submission is
going to be, the harm is limited to the short term
direct physical harm and that you can’t start delving
40 years later into, well this is abuse and as a result
of this, these people’s lives were wrecked etcetera,
etcetera, that’s too much of a stretch.

THE COURT: To do analogize say with sexual assault,
would the Crown then be entitled to lead evidence to
show how traumatizing or not traumatizing this action
may have been... |
MR. CHARLEBOIS: It’s been addressed, it’s been
addressed by the Supreme Court of Canada, Justice
Sopinka in Mohand, it’s been addressed by the Ontario
Court of Appeal in a decision that I just read in the
O0.R.’s last week...

THE COURT: Well wasn’t Mohand just simply that you
cannot put witnesses up there to tell me he is not the

type of guy to do it?
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MR. CHARLEBOIS: No, it goes well beyond that Your
Honour. 1I’1ll be getting into a discussion of Markwark,

Mohan and B.M. but basically, those cases are saying

is, and again the Crown, the Crown feels that a
different interpretation should be put on the cases, I
believe those cases stand for the proposition that you
don’t stick an expert in there unless the expert is
going to bring to bear evidence or matters that are
outside the scope of the ordinary experiences of

members of the jury. And in fact, Mohan and B.M. deal

specifically with cases where the Crown sought to bring
witnesses dealing with some effects of, long term
effects of abuse, things like that and they weren’t
allowed to. Well they were allowed to by the trial
judge and then...

THE COURT: I must have Mohan all wrong because I
thought defence tried to do that.

MR. CHARLEBOIS: In defence, yeah, in Mohan, you’re
right, it was the defence, Doctor Bray was the name of
the expert. Anyway, my point i1s this, we have this
jury here. 1I’d lay money that all of those 12 people
at some point in their lives have vomited, we all have.
THE COURT: Have they all vomited under the
circumstances that are alleged in this case?

MR. CHARLEBOIS: No but those circumstances are going to
be evidence, the witnesses, the complainants are going
to testify as to the circumstances under which they
vomited and what they were then compelled to do
according to their evidence.

THE COURT: How about the harm that they felt either at
the moment, five minutes later, two weeks later, three

weeks later...
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MR. CHARLEBOIS: Can’t stretch it that far...

THE COURT: Twenty years later.

MR. CHARLEBOIS: That’s my submission, can’t stretch it
that far.

THE COURT: They cannot give evidence to that effect.
MR. CHARLEBOIS: That’s stretching noxious beyond what
it is intended to be stretched. I mean, the noxious
substance cases, when you go back to the old case law
from the 1927 Code and the 18 something Code, they
dealt mostly with the administration of poison, nobody
was trying to stretch it into psychological harm.

THE COURT: Well not as much is known about
psychological harm back then.

MR. CHARLEBOIS: I'm sorry.

THE COURT: Not as much was known about psychological
harm back then as is now I would think. I do not have
any expertise on that right now but that is something
that has been delved in to a great extent rather
recently in our jurisprudence. I do not know how you
can separate, I just do not know how you can separate
physical harm from psychological harm from an action or
an experience.

MR. CHARLEBOIS: It’s a stretch to suggest that because
some kid was compelled in 1951 to eat his vomit, that
as a result of that, he suffered life long
psychological harm, it’s just a stretch.

THE COURT: Maybe you should testify.

MR. CHARLEBOIS: I'm sorry.

THE COURT: And if it is a stretch, you know, maybe

evidence could establish that, I do not know.
MR. CHARLEBOIS: I feel that it is inadmissible

evidence, I feel that it is inadmissible evidence on
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the basis and perhaps if I may Your Honour, can I go
back. ..

THE COURT: Could I just ask you this, you can go back
and go over your cases, you say it is inadmissible for
the doctors to testify that psychological harm may have
come about because of these actions. Will it be
inadmissible evidence for the alleged victims to
testify about that?

MR. CHARLEBOIS: Yes.

THE COURT: Oh, I see.

MR. CHARLEBOIS: It is a matter for victim impact
statements if we ever get to a point of the imposition
of sentence.

THE COURT: Then we can never fully canvas what harmful
means.

MR. CHARLEBOIS: Well Mohan and B.M. suggest, well Mohan

is where Justice Sapinka establishes the parameters for
expert evidence and where the Court of Appeal in B.M.
as last week, this is when we saw it, I saw it in the
O0.R.’s, approves of Sapinka’s test in Mohan because
basically, before you stick an expert on the stand in
any case, and particularly three or four places in
Mohan and in B.M., the courts, whether it is The
Supreme Court or the Court of Appeal talk about
particularly with a jury because of course, if you hear
inadmissible evidence, you’ve been a trial judge for a
long time, it is easy for you to disabuse your mind of
evidence that you then ruled to be inadmissible. With

a jury, it is totally different and both Mohan and B.M.

say, you’ve got to be careful before you stick an
expert up there because you get an expert with

impressive credentials, the jury may give far more
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weight to his or her evidence than it requires, point
number one. Point number two, The Court of Appeal and
The Supreme Court of Canada both go on to say, don’'t
both with an expert because of this potential problem
of they being awed by the expert unless the expert is
going to testify to something that is outside the scope
of the ordinary experience of the members of the jury.
THE COURT: Well I would think that it would be outside
the scope of the ordinary member of the jury to hear
from someone that has the C.V. of Doctor Jaffy and the
C.V. of Doctor Cain when we see all that they have done
in relation to abuse and that type of thing, you know,
would it not?

MR. CHARLEBOIS: It is not whether their credentials are
impressive or not impressive.

THE COURT: It is what they have to say.

MR. CHARLEBOIS: It is what they have to say and what
they have to say does not go outside the scope, in my
submission, of ordinary members of the jury because
they are being called for the purpose of establishing
what a noxious substance is.

THE COURT: That is not my impression from the reports
anyway, they are being called specifically to deal with
the consequences of the administration of the noxious
substance. I guess this is your objection.

MR. CHARLEBOIS: The consequences, as far as I am
concerned, everything except for the short term
physical, in other words, I was compelled to eat my
vomit, as a result of that, I got sicker, I vomited
more, my throat was burning, I mean whatever, that can
come from the witnesses themselves. They are the ones

who lived it. ©Now to go any further than that is to
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take this trial, in my respectful submission outside
the scope that it is suppose to take. This trial is
not outside the scope of members of the jury. We’re
not talking a complicated trial, we’re not talking
forensic accounting, we are talking whether my client
committed assaults on those people. That’s not hard
for a jury to understand, whether somebody was
assaulted or not assaulted and also, whether or not my
client compelled these people, the complainants to eat
their vomit and what her intent was. Again, that’s not
difficult for members of the jury to understand. They
don’t need, in my submission the assistance of an
expert and the only reason I can see an expert being
called in this case is to graphically gross out the
jury.

THE COURT: To graphically gross out the jury, no, I do
not want to do that or does anyone here, I do not
think, want to do that.

MR. CHARLEBOIS: So the problem...

THE COURT: But, how about giving the jury all of the
facts.

MR. CHARLEBOIS: Well they have to be facts that are
relevant, they’ve got to be facts that are admissible
and the test set out by Sepinka in_Mohan is a complex
four part test. First, you’ve got to determine whether
this is evidence that is relevant and admissible and I
am submitting it isn’t and then, if you go on to
determine that it is evidence that ordinarily would be
relevant and admissible, that it has some probative
value, you are going to have to go on and consider
whether or not the probative value to be getting by the

members of the jury is outweighed by prejudicial effect
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on the members of the jury. And then, if you are able
to get beyond that hurdle or that legal hurdle, then
Your Honour has to consider whether the exclusionary

rule applies. That’s step three in Sopinka’s test.

So my point is this, and then perhaps I’11 get back to
consideration of the legal points I want...I’m just
trying to distill it in simplest essence here because
it is not easy. If I recognize that vomitus is a
noxious substance, if I agree to admit the three
paragraphs that I have read into the record of Cain’s
report, then the jury has before it an admission by the
defence that vomitus is a noxious substance. At that
point, their determination then has to be whether my
client administered it or did not administer it with a
criminal intent. They don’t need help from experts in
making that determination.

THE COURT: Well they need more help than you will give
them and it will have to be an admitted statement of
facts I would think.

MR. CHARLEBOIS: I am sorry.

THE COURT: Would it not have to be an admitted
statement of facts?

MR. CHARLEBOIS: What, that vomitus is a noxious
substance.

THE COURT: Yes.

MR. CHARLEBOIS: I do not have a problem in admitting
that vomit is a noxious substance. The debate is going
to centre in this trial as to whether or not my client
administered it.

THE COURT: Whether or not you client administered it.
MR. CHARLEBOIS: That is right.
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THE COURT: Well I would imagine that, that would be an
essential element to the charge.

MR. CHARLEBOIS: No, I agree, all I;m prepared to admit
is that vomit is a noxious substance because it is

unwholesome and Burkholder says that falls within the

definition of noxious substance. As far as I am
concerned, end of story, end of admission. We then get
into a consideration of okay, we all know that it is
noxious, the jury knows that it’s noxious, the defence
has admitted that it is noxious so therefore, let the
witnesses testify as to she did this to me, let the
accused at some point, if she feels like providing or
she feels it is in her best interest to provide an
explanation or whatever, provide the explanation or not
and then counsel go to the jury to see whether it’s
been proven beyond a reasonable doubt.

THE COURT: And does your admission stand if the
opposite happens?

MR. CHARLEBOIS: 1I'm sorry, I don’t quite follow.

THE COURT: Does the admission stand if the court rules
that the Crown can tender expert evidence? I can tell
you that we are passed the point of trading or
negotiating.

MR. CHARLEBOIS: I’d be prepared to admit that vomit is
a noxious substance, I’'m not prepared to go on and
admit all of the psychological effects that these two
experts, particularly Jaffy’s report that it has on
people.

THE COURT: Well tell me this, are you prepared to admit
that vomitus is a noxious substance regardless of my
finding on any of these questions of expert witnesses,

similar fact evidence, whatever?
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MR. CHARLEBOIS: Well similar fact evidence is a
different kettle of fish.

THE COURT: You know what I mean, are you telling me
that you totally, completely, you will not change your
mind, this is it, you will tell the jury, listen, this
is noxious, is that what you are telling me or are you
telling me, I will tell the jury that if and if and if.
MR. CHARLEBOIS: No, I'm prepared to admit that vomitus,
whether it’s in the course of Ste-Anne’s or whether it
is in the course of me being sick in the washroom at
lunch hour is a noxious substance.

THE COURT: You are telling me that yourself and on
behalf of your client will tell the jury, I admit that
vomitus is a noxious substance.

MR. CHARLEBOIS: Yes.

THE COURT: It is still a matter that a jury will have
to consider and arrive at a conclusion but I am sure
they will be helped along by your admission.

MR. CHARLEBOIS: Yes.

THE COURT: So that is step one. Step two, how far do I
go into the harm?

MR. CHARLEBOIS: I submit it’s got to be limited to the
three paragraphs I read from Cain’s report.

THE COURT: I will ask you again, in your view, is a
complainant in a sexual assault case limited to
describing the act itself and the subject be
successfully constrained from adding anything?

MR. CHARLEBOIS: You mean about the long term effects.
THE COURT: Long term effects, circumstances on which it
happened.

MR. CHARLEBOIS: No, not circumstances under which it

happened Your Honour because circumstances under which




10

15

20

25

30

48.
R. v Anna Wesley

it happened are relevant to a determination of guilt or
innocence.

THE COURT: Okay.

MR. CHARLEBOIS: That, they can talk about, that I was
in the dining room and this is what happened and this
is what she made me do, the circumstances are relevant
and as a result of her making me do that, this is what
then happened and in the ensuing, a few minutes and
ensuing hours.

THE COURT: I would be concerned about this thought,
that if the experts would get up and testify and say
that there are long term effects, here they are, I’1ll
list them for you, on and on and on, and the
complainants get up and testify and not mention a word
of it, then, I do not know off the top of my head, I
mean me having concerns.

MR. CHARLEBOIS: Well I’ve got concerns with all of
Jaffy’s report. It seems to have been culled, it makes
no reference to Ste-Anne’s, i1t seems to have been
culled from some book somewhere on long term effects of
abuse, period. It’s not helpful at all to the court,
it’s not helpful at all to the jury. It’s got no
relevance, no probative value.

THE COURT: Jaffy’s report.

MR. CHARLEBOIS: Further more, Doctor Jaffy is a
psychologist, he’s not a medical doctor, he doesn’t
know any more about vomit than Your Honour or I do.

THE COURT: Well attack his qualifications. One thing I
would wonder about though is a doctor giving a legal
definition of what the word means but the bottom line,
your submission is that whatever long term harm this

may have had or may not have had is not a proper
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subject for this trial, has no probative value to the
crime involved and is highly prejudicial, correct?

MR. CHARLEBOIS: That’s correct but I would like to
flush out the argument.

THE COURT: Oh, start flushing.

MR. CHARLEBOIS: I think the point where Your Honour
began to ask me questions, I was in the process of, in
the argument that I’'d structured to admit that I didn’t
have a problem with the three paragraphs of Cain’s
report but I had a problem with the balance of his
report and the entirety of Jaffy’s report because in
Jaffy’s report, doesn’t address at all the issues of
the inherent characteristics of the substance and the
manner in which it’s administered so he doesn’t touch

at all on what Burkholder indicates are the defining

points or issues in what is a noxious substance.

Now the reason why I'm arguing at the emotional
psychological effects of the allegation are not
relevant therefore, not admissible are because of this:
if Your Honour turns to B.M., page 22.

THE COURT: Okay, just a minute now, page 22.

MR. CHARLEBOIS: B.M. on page 22, The Ontario Court of
Appeal quotes what approval and accepts of the test for
the admissibility of expert evidence is that
promulgated by Mr. Justice Sopinka in 1994 in Mohan.
And if you read all of page 22, paraphrased just as
Sopinka held at the admission of expert evidence
depends on the application of a) a properly qualified
expert b) relevant c) necessity in assisting the trial

of fact and d) the absence of an exclusionary rule.




10

15

20

25

30

50.
R. v Anna Wesley

Now I’d invite Your Honour to take a look now at page
27 in B.M. now that I’ve listed the four factors to be
considered according to Justice Sopinka. Under the
heading of relevance, page 27 (b), Your Honour, Justice
Sopinka refers to two aspects of relevance, probative
value and legal relevancy. Probative value is the
tendency of testimony to establish facts and issue.
The second aspect referred to by Justice Sopinka in
Mohan is the concept of legal relevancy and he refers
to that as a cost benefit analysis. Evidence that is
otherwise logically relevant may be excluded on this
basis if its probative value is overborne by it’s
prejudicial effect.

THE COURT: Where are you reading from now?

MR. CHARLEBOIS: Well from my notes Your Honour as I
have paraphrased it.

THE COURT: Okay.

MR. CHARLEBOIS: I’'ve paraphrased it to make it simpler
and then, I’1ll be reading from the actual text but you
will find that my paraphrasing is contained at page 27
and actually, to assist Your Honour, it’s the very last
paragraph, the one that’s in small type.

THE COURT: I am looking at it.

MR. CHARLEBOIS: About the middle of it and perhaps,
rather than read from my paraphrased notes, I’1l read
from the text. Twenty-seven ‘G’, “Cost in this context
is not used in its traditional economic sense but
rather in terms of its impact on the trial process.
Evidence that is otherwise logically relevant may be
excluded on this basis if its probative value is
overborne by its prejudicial effect if it involves an

ordinate about of time which is not commenced with its
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value or if it is misleading in the sense that its
effect on the trier of fact, particularly a jury, is

out of proportion to its reliability.”

Now if Your Honour turns to page 28 of the, top
paragraph, what The Court of Appeal does is simply
repeat almost word for word what I have just read out
of Mohan. Then, at paragraph ‘C’, “A further concern
noted by Sebinka, J. with respect to expert evidence is
the danger that the evidence will be misunderstood and
distort the fact finding process. As he explained,
“Dressed up in scientific language which the jury does
not easily understand and submitted through a witness
of impressive antecedents, this evidence is apt to be
accepted by the jury as being virtually infallible and
as having more weight than it deserves. In my view,
however, a trial judge should be particularly cautious
in excluding expert evidence, expert defence evidence

on the basis of a cost benefit analysis.”

And then, last line of paragraph ‘E’, “As McGlauglin
expressed or subsequently explained in C. Boyer, the
exclusionary rule only operates to exclude defence
evidence where the prejudicial effect of the evidence
submitted outweighs its probative value.”

Now, I think we’ve got to put that in the context, they
refer not to just expert evidence but expert defence
evidence and further down, they go on to indicate that
if the defence wants to tender an expert, the judge
should be cautious in excluding the evidence of the
expert because you exclude the evidence of the expert,

it prevents the defence from making full answer in
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defence and of course, nobody wants that.

It is different in my submission when the Crown wants
to put the expert up there, not the defence because
then, we are left with the paragraph that I have just
read about dressed up in scientific language,
impressive antecedents virtually infallible and more

welght than it deserves.

I"d like to draw Your Honour’s attention, again, page
28, paragraph ‘H’. “Nevertheless, as Sepinka J.
explained, the rule retains a particular significance
for expert evidence because of the greater danger of
misuse of that evidence and therefore, the greater
likelihood that the evidence will distort the fact

finding process.

Now I’d argue, Your Honour that the psychological
impact of the allegations of noxious substance are not

relevant because if you look at the case law at

Burkholder, it’s not necessary for the Crown in
establishing proof of these three counts. It’s not
necessary for the Crown to prove that my client’s
actions did in fact aggrieve or annoy the complainants
because it’s the intent which much be proven and not
the effect. Authority for the proposition is found in

Burkholder, page 221 or sorry, Burkholder, page 220,

third paragraph so if the Crown is not compelled to
prove that the actions of the accused did in fact
aggrieve or annoy, just that it’s the intent which must
be proven and not the effect, where does the

psychological harm or impact enter into it at the stage
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of guilt or innocence. I concede that it has merit, if
we ever get to a sentencing or submission stage.

THE COURT: To come back to the sexual assault cases, is
it different than those cases? It seems to me that I
hear that all the time.

MR. CHARLEBOIS: Well maybe defence counsel don’t object
to it. All the cases that, all the cases that I have
read, The Courts of Appeal and The Supreme Court of
Canada put the onus on the defence to object at trial,
don’t sit there and let all this evidence come in and
then, when your client is convicted, holler at The
Court of Appeal stage. Every last one of them puts the
onus on defence counsel to argue it at this stage and

that’s what I’'m doing.

In my submission, Your Honour, is that the
psychological evidence or harm that would be addressed
by Doctor Jaffy, who, if I can open a parenthesis here,
isn’t going to help us at all with the physical effects
of vomitus because he’s not a doctor, he’s not a
medical doctor. He doesn’t know any more about it than
you or I. All he can talk about is the psychological
harm or effects. It’s not a relevant issue for the
jury in their deliberations, it’s redundant and in my
submission, inadmissible.

THE COURT: How about Doctor Cain?

MR. CHARLEBOIS: No, Doctor Jaffy, the psychologist.

THE COURT: Okay, Doctor Cain, oh you have your
paragraphs set out, okay, thank you.

MR. CHARLEBOIS: Yes and where Doctor Cain addresses
psychological trauma, again, doesn’t address a relevant

issue in my submission for the jury and their
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deliberations, it’s redundant and inadmissible. I do
recognize however that those paragraphs of Doctor
Cain’s report that deals with the physical consistency
of vomitus, everything I’ve talked about earlier.

THE COURT: The three paragraphs.

MR. CHARLEBOIS: Yeah, I have no problem with that.

THE COURT: I am clear on that.

MR. CHARLEBOIS: I submit as well, that Your Honour must
be guided by Justice Sopinka’s concern with respect to
expert evidence the danger that the evidence will be
misunderstood, that it will distort the fact finding
process, that the jury might accept this evidence as
being virtually infallible and have more weight than it
deserves.

THE COURT: Do you have anything to, say I would allow
one or two witnesses to testify, the experts as to the
order in which they should testify?

MR. CHARLEBOIS: No, that’s up to the Crown.

THE COURT: Well I do not know how they can speak of a
void, out of a void. I am just wondering about the
alleged victims.

MR. CHARLEBOIS: Now the order of the witnesses, of
course, 1is for the Crown to choose. I’'ve got no say in
that.

THE COURT: No, I am just asking a comment, with one
expert getting up and saying, okay, anyone that would
go through this would have these symptoms,
psychological symptoms for the rest of their lives.
MR. CHARLEBOIS: Oh no, no, no, no.

THE COURT: Just out of...

MR. CHARLEBOIS: T.E.J. Ontario Court of Appeal
precludes that...
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THE COURT: So I guess that answers my question from

your side.

MR. CHARLEBOIS: And it’s conclude to E.J. conclusive on

that point, you just can’t get into that.

THE COURT: Can you tell me how long, how much longer

you will be?

MR. CHARLEBOIS: Still some time Your Honour, only

because I'm attempting to answer fully the questions

you put to me and then go back to those parts of my

argument that I haven’t touched on.

THE COURT: Well I did not ask you for your excuses, 1

just asked for the time, in case, so I can.

MR. CHARLEBOIS: I’m probably going to be on my feet til

about noon.

THE COURT: We are going to take a break then.
RECESS 11:06 a.m.

RESUMTING: 11:28 a.m.
MR. CHARLEBOIS: At the point where we broke, Your
Honour, I had touched on three of the, three of the
four parameters mentioned by Justice Sopinko, Mohan.
I’d spoken about properly qualified expert, relevance,
necessity in assisting the trier of fact and that
leaves the absence of an exclusionary rule to talk
about.

THE COURT: Can you hear, Ms. Wesley, can you hear me?
MS. WESLEY: Yes.

MR. CHARLEBOIS: I’d like to draw Your Honour’s
attention still in B.M., page 28, the last paragraph
where The Court of Appeal, again quoting from approval
from Mohan, indicated “Nevertheless, as Sopinka J.

explained, the rule retains a particular significance
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for expert evidence because of the greater danger of misuse of
that evidence and therefore, the greater likelihood that the

evidence will distort the fact finding process.”

Where I’d like to deal with necessity is where, in
B.M., and again, in B.M. just seems to be a dissection
and trisection of Mohan, I’d like to draw Your Honour’s
attention to page 31 of B.M., under the heading
necessity, ‘C’ where The Court of Appeal states
paragraph ‘G’ Sopinka J. explained the test for
necessity in Mohan at page 413, “What is required is
that the opinion be necessary in the sense that it
provide information which is likely to be outside the

experience and knowledge of a judge or jury. In R. Vv

Bbbey as stated by Dickson, the evidence must be
necessary to enable the trier of fact to appreciate the
matters in issue due to their technical nature.” And
still in that paragraph, about four lines down, “In
order for expert evidence to be admissible, the subject
matter of the inquiry must be such that ordinary people
are unlikely to form a correct judgment about it if

unassisted by persons with special knowledge.”

Now again, my point is that and I don’t want to
belabour that Your Honour because I think it’s
important to, for the court to understand that my
argument here is based on the fact that the evidence,
all of Jaffy’s evidence or proposed evidence and that
part of Cain’s that falls outside the physical harm
don’t, in my respectful submission, meet any of the
four parameters outlined by Sopinko in Mohan. So it’s

not just a matter of they meet three and don’t meet the
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fourth, in my submission, they infringe all of the four
step test and that is why they should be ruled
inadmissible except for a portion of Cain’s report or
evidence.

Now the last case that I want the court to consider is
Marquard, M-A-R-Q-U-A-R-D, again, Supreme Court of
Canada, 1993 and I’1l1l be reading from the relevant
passages in Marguard but the reason I bring Marguard to
your attention is that I feel that those portions or I
submit that those portions of Cain’s report and all of
Jaffy’s reports are very prejudicial and find the
complainants were victim of abuse and the prejudicial

effect clearly outweighs any probative value.

And again, Marquard refers again to Mohan and the use
to be made of expert evidence only if the testimony
goes beyond the ordinary experience of the trier of
fact. $So, abuse or not abuse is only a matter for the
court to determine, if we ever get to the point of
sentencing. My client is not charged with abuse, my
client is charged with assault and administering a

noxious substance, no more and no less.

The effects, the context, not the context in which the
noxious substance is alleged to have been administered,
that’s relevant, that’s pertinent, that’s admissible
but the context of the residential school, the abuse
factor if I can use that word is only relevant 1f we
get to the sentencing stage. Not at this stage and
that is why the psychological trauma outlined by Cain
and the entirety of Jaffy’s report are very prejudicial

and they have no probative value, they have no
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probative value to assisting this jury in determining

whether or not a noxious substance was administered.

And again, it’s in Marquard that Justice McGlauklan
puts the onus on defence counsel to object in timely

fashion to what it feels is inadmissible evidence.

Draw Your Honour’s attention in Marguard, page 226,
paragraph ‘H’, the last paragraph, at the top of page
227, I'd ask you to consider that in your decision, “In
this case” or rather, I’ll go up to paragraph ‘G’,
second last paragraph, “Prior abuse of the child was
not an issue at trial. There is no evidence suggesting
a child had been abused before the incident in
question. The only relevance of the evidence was to
explain the child’s reaction to her injury. The
potential prejudice of the evidence was that it
suggested that the appellant, the person who had
custody of the child had systematically abused her. 1In
this case, the relevance of the evidence was tangent”,

ANY

I can’t pronounce that word but anyway, it’s there “and
it’s probative value of the issues at trial was low.

On the other hand, it was potentially very prejudicial
implying as it did that the child was a victim of long
term abuse, a proposition wholly unsupported by the
evidence. It’s prejudicial effect greatly outweighed
any probative value it might have had on this issues
the Crown has placed before the jury and it should not

have been admitted.”

Now I’1ll just sum up the portions that I would like the

court to consider and then, I will get into a short
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consideration of other, more practical problems dealing with
the experts. I hope to have made it clear to the court why I
feel the evidence should not be admitted. The relevance, if
you find it’s not relevant, it’s not admissible. If you find
it’s relevant, you then have to get into a balancing act of
probative value prejudicial effect which I submit, here that
the prejudicial value for reasons I’ve already alluded to far
outweighs the probative value and thirdly, it Your Honour finds
that the probative value outweighs the prejudicial effect, then
you have to apply the test of necessity. Is it really
something that’s going to help this jury arrive at a proper
determination of guilt or innocence on the noxious substance
issue when these experts are going to talk about psychological
harm, if you allow them to talk about psychological harm. How
is that going to help the jury decide? It won’t. What it will
do, in my submission is taint the jury and they are likely to
give far greater weight to the evidence of experts flown in
from southern Ontario on these issues than would otherwise be

the case.

And finally, I draw the attention of the court, one is
from Belleville and one is from Kingston, London, sorry
and one is from Kingston. Finally, on this point, I
reiterate that I feel that it’s an issue that the jury
can deal with on their own. The defence admits vomit
is a noxious substance and I can make that admission
and whatever point in the trial Your Honour feels is
appropriate, in front of the jury and then it becomes a
consideration of the Crown calling its three witnesses
who apparently were compelled to do this, setting the
forum as to where it happened, how it happened and what

the effects were on them when it happened at the time
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and then, leave it up to the jury as to whether or not my
client did it and secondly, whether she did it with intent to
aggrieve or annoy. And I can undertake to this court and I can
reiterate in my address to the jury that the defence admits
that vomit, per say, is a noxious substance. Now let’s turn
to, did she do it? Yes or no. And if she did it, did she do

it with intent to aggrieve or annoy and leave it at that.

Now the more practical matters that I wanted to address
now that I’ve dealt with the legal issues are the
following: my initial communication received from the
Crown in connection with these reports was on the 22
of February, 1999 when the C.V.’s were sent to me,
along with a note that the reports had not yet been
received and would be sent as soon as they were

received.

In the letter that the Crown sent me on the 22M of
February, “Please find enclosed C.V.’s from Doctors
Jaffy and Cain who will be called by the Crown as
expert witnesses, ‘on the issue of whether vomitus is
noxious’. I'm waiting the reports, will forward them
to you as soon as they arrive.” No issue is taken with
the fact that on the 4™ of March, I received Cain’s

report and on the 11*™" of March, Jaffy’s report.

Now as Your Honour also knows from the conference calls
that were held to narrow the issues in this trial, a
great deal was discussed at these conference calls
about the Crown position on the expert evidence
proposed and the defence position. Ms. Fuller and I

had further telephone conversations late last week on
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this issue, the last one on the 23" of April which was

last Friday, in the middle of the afternoon.

Subsequent to this last telephone conversation I had
with the Crown on Friday afternoon of last week, a
letter was faxed to my office, very late Friday
afternoon, 23 of April, faxed at 4:30 p.m. Friday
afternoon so a little more than 48 hours before this
trial was to start. ™“This is to confirm our
conversation of today concerning the expert evidence to
be tendered by the Crown on the Wesley prosecution.

You expressed some concerns that Doctors Cain and Jaffy
may stray beyond the perimeters of their report. You
are right, they may. Experts provide an opinion to a
general question without assistance or elaboration from
the Crown. Here, their opinion shed light on the
important issues of physical, psychological harm caused
to the children in the care of Anna Wesley by her
behaviour in the context of the children’s environment
and circumstances. I expect to explore these issues
fully in order that the insights of Doctors Cain and
Jaffy can assist the judge and trier of fact on the
issues of assault and noxious substances with a view of
establishing that psychological harm is within the

perimeters of consideration in these criminal matters.”

Now, I have a number of problems or concerns. The
first one is this, the most basic one. A suggestion on
the part of the Crown that Cain and Jaffy could discuss
psychological harm on the issue of assault was never
brought to my attention until I got this fax. I admit
that after I got the two reports on the 4t of March and
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the 11*" of March, that a reading of the reports made it clear
that the Crown wanted to get into a consideration of
psychological harm in as much as it related to the noxious
substance counts. Nothing to do with the assault counts and
the first I heard of psychological harm expertise in relation
to the assault counts was when I returned to the office late

Friday afternoon and this fax was waiting for me at 4:30 p.m.

Now, i1f we go back to psychological harm in as much as
it relates to noxious substance, when the C.V.’s were
sent to me on the 22™ of February, ‘99, the short
covering letter only indicated that the doctors would
be called by the Crown as expert witnesses on the issue

of whether vomitus is noxious.

Now I assumed that to mean whether vomitus was noxious
in the physical sense. Now, that’s how I read it but I
also recognized it when I got the reports. I then
became alive to the issue that the Crown also wanted to
get into a consideration of psychological harm in
connection with those three counts, not in connection
with the assault counts which form seven of the ten
counts in the indictment. It’s also obvious that I
haven’t had a chance to do anything with that between
Friday night and the start of this trial, particularly
when one considers that I live in Ottawa and it took me

the better part of Sunday to drive up here.

Now that being said, perhaps and before I sit down,
let’s look at the global picture. I’ve referred to the
admission I’'m prepared to make in front of the jury, I

won’t repeat it. What then is there to be gained by
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allowing either of these experts to testify. In my submission,

It won’t help the jury determine whether or not the

substance was noxious if the admission is made. It will unduly
lengthen the trial and it will complicate the trial. If the
court is predisposed to allowing the witnessed to testify,
Jaffy or Cain, given the last letter sent to me by the Crown,
and especially the first paragraph, “You express some concerns
of Doctors Cain and Jaffy may stray beyond the parameters of
their report, you’re right, they may” and if you admit their

evidence or rather, if Your Honour’s ruling is that one of them

of them are allowed to testify, we are going to have to

get into a consideration...We are going to have to have a voir
dire when they get up here, to hear exactly what the Crown

proposes to ask of them, get their answers so that Your Honour

THE COURT: Is that letter part of an exhibit in this...
MR. CHARLEBOIS: No but I can copy it and make it an
exhibit.

THE COURT: I do not know what it says.

MR. CHARLEBOIS: I can show it to Your Honour now.

THE COURT: Well show it to me just so I can have an
idea what you are talking about. Okay, she is saying,
she is going into psychological harm.

MR. CHARLEBOIS: Yeah, she also, the Crown also suggests
in the letter that the experts may stray from what is
in the report.

THE COURT: Yes, they may but they may not be allowed.
MR. CHARLEBOIS: Now my point is this, first
determination Your Honour has to make is whether
they’re going to be allowed to testify.

THE COURT: Right.

MR. CHARLEBOIS: If you find that they are allowed to
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testify, we are going to need a voir dire when they get up here
in the absence of the jury to hear exactly what they’re going
to say and how far they’re going to stray so that Your Honour
can then set them straight.
THE COURT: You can bring an application at that time.
MR. CHARLEBOIS: No but I’'m just trying to paint the
global picture here. If you allow them to testify,
they can’t get up here and start testifying in front of
the jury. We’ll need a voir dire to hear what they
want to say...
THE COURT: That is four time you have told me that.
MR. CHARLEBOIS: Okay and of course, the reason for that
is that if they are allowed to testify and they stray,
because they are experts, that evidence in front of the
jury can be grounds for a mistrial which we all want to
avoid.
THE COURT: We do, I do.
MR. CHARLEBOIS: The last point that I want to make in
connection with these experts are, considering that
neither Jaffy nor Cain in their reports address the
psychological harm in connection with the assaults but
just with the noxious substance. I have no idea of
what they’re going to say on that point. That point
was only brought to my attention late Friday afternoon
and 1f you allow them to testify on that point, the
only proper remedy is going to be to grant me an
adjournment because I recognize it’s been alive to
psychological harm since March 4 and 11*" in connection
with noxious substance, not in connection with the

assaults.

So the bottom line here Your Honour is, why compound
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and complicate this trial, not to prevent the Crown
from properly presenting its case but because it’s
going to add nothing to the determination that the jury
has to make, particularly if I admit, as I am prepared
to, that the vomit is noxious. Let’s leave it at that.
THE COURT: You told me that.

MR. CHARLEBOIS: Unless you have any questions Your
Honour, those are the points I would ask you to
consider.

THE COURT: Thank you very much Mr. Charlebois, Ms.
Fuller.

MS. FULLER: I will not be discussing the law in any
detail.

THE COURT: Could you address the assault matter right
off. It seems rather simple.

MS. FULLER: Yes I can Your Honour, when I spoke with
Mr. Charlebois, the first time I realized he took
objection to my letter but when I spoke to him in
Friday, he indicated that well you know, the report,
you’d better not be going beyond the report and just
what is in the report and nothing more than what is in
the report and I must say, I was at a lost to
understand what...

THE COURT: If I hold that your two experts or one
expert can testify, I do not care what is in the
report. He is going to testify, objections will be
made, I will make rulings.

MS. FULLER: Your Honour, I just want perfectly clear
the suggestion of Mr. Charlebois that, of the threat of
a mistrial if witnesses who give expert reports say
more than is in the report, they always say more than

what is in the report because counsel...
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THE COURT: And some of it is entirely prejudicial and
from there flows mistrials.

MS. FULLER: I agree.

THE COURT: I do not even want to talk about that.

MS. FULLER: Okay, counsel don’t interview their experts
before they ask for a report but in any event, I had
thought Your Honour that what, I tried to figure out
what my friend was getting at and what the problem was
and I figured, I know, I’ve got it, he thinks I'm going
to call these experts to give evidence about the
psychological reasons for failure to make recent
complaint, that’s what I thought he was probably
getting at obliquely. So I wrote this letter to make
it perfectly clear that we are talking about
psychological harm. There will be, because of the
nature of the reports, where the doctors talk about
psychological harm and physical harm, that both are
considered aspects of harm and well-being, each charge
will inform the other in the sense that the jury will
receive evidence that they can use throughout the
trial. So there will be areas of overlap and I just
want to make it perfectly clear, something that I would
have thought Mr. Charlebois would have figured out. So
that’s all I can tell you.

THE COURT: So that is the only way that the assault
would come into it, is by way of overlap.

MS. FULLER: Yes, yes and I expect it will.

THE COQURT: And it would not be emphasized at all on
your part, 1t is going to be something that it would
just be there, period, because of the fact that, of the
time frame and that type of thing.

MS. FULLER: And also because of their analysis, that in




10

15

20

25

30

67.
R. v Anna Wesley

these instances of administrating a noxious substance,
you have a combination, Your Honour, of distress on the
part of the children, neglected their basic needs,
responded to with violence and it just so happens that
in the assaults, you have instances of neglect to the
children’s basic needs, either because of illness or
because of injury and the response is one of violence
so they each inform the other and...

THE COURT: Don’t you have a duty to advise defence that
you will be calling expert witnesses in relation to
specifically the psychological affect of an assault and
not telling the defence simply because it is part of
the whole thing satisfies that duty? Do you
understand?

MS. FULLER: Well I am just advising the defence that
the medical doctors will be giving evidence about the
inter-relation between the physical and psychological
harm and I fully expect to be able to benefit from that
with respect to the, how the evidence will also shed
light on the physical assaults themselves but the
physical assaults themselves, I had not intended to go
to...It has never been my intention to go to the
experts and say, would this physical assault have also
resulted in psychological harm.

THE COURT: So I guess you are just going to leave it
alone.

MS. FULLER: Well as I say, I am not doing that, that’s
not my intention.

THE COURT: You are not, it is not your intention to
leave it alone.

MS. FULLER: No, it is my attention not to question.

THE COURT: Okay so what I wrote was, ‘sent to Mr.
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Charlebois in a letter then’, well it was not a
misprint, it was just something that you wrote and you
did not think about that much.

MS. FULLER: It’s just a heads up that, actually, a
courtesy to Mr. Charliebois that there probably will be
areas that the jury, by simple inferences will be able
to say, that’s funny, that’s kind of what we have here
as well.

THE COURT: You know, it has been very clear from the
start that your position was going to be that the
noxious substance matters, by the mere nature of the
fact that they are harmful have a physical and a
psychological component.

MS. FULLER: Yes.

THE COURT: At the last minute, you tell me assault too.
MS. FULLER: Well...

THE COURT: So he is not prepared for that at all.

MS. FULLER: Well Your Honour, it’s in the case law,
it’s in the case law, I sent him the case law that
psychological or actually no I am sorry, I didn’t send
the case law, it’s in the case law that harm, bodily
harm includes psychological harm and physical harm.
That’s what our courts have said in the last ten years.
I shouldn’t have to also tell Mr. Charlebois that,
that’s included, that he should know that. I assumed
that Mr. Charlebois is familiar with the case law and
he realizes that the Crown can lead evidence that the
jury can consider with respect to both aspects.

THE COURT: Why did you find it necessary to tell him
that you would bring this up in connection with the
noxious business?

MS. FULLER: I didn’t find it necessary to tell him, I
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just, I advised him whom my experts were and what their
evidence would be. It just so happens...

THE COURT: In relation to the noxious thing.

MS. FULLER: Pardon?

THE COURT: In relation to the noxious charges.

MS. FULLER: Yes because they’re...

THE COURT: So why tell him that and not tell him about
the assault matters until the very last minute, just
because the law says you can bring it in?

MS. FULLER: No, I’'m not adducing, I'm not leading
evidence through my experts with respect to
psychological harm caused by physical assault. I'm not
leading that evidence.

THE COURT: Well if that evidence comes out even
accidentally, I will tell you, I will be opened to a
motion.

MS. FULLER: Well then I will strenuously...

THE COURT: Unless you want an adjournment right now so
that he can look into the nature of the assaults and
see if he needs a doctor to rebut any of the evidence
that might come out. Fairness is fairness.

MS. FULLER: Your Honour, this is not an issue in my
respectful view when we’re talking about unfairness,
we’ re talking about...The reports speak for themselves,
the reports say that if you look at incidents of
neglect, of a child’s basic needs and you combine that
with coercive violent actions, you have a compound
damage to that child. That’s what the reports say.
That’s what the facts will also suggest in terms of the
physical assaults. Now we’re not going to not hear
that evidence for the noxious substances because Mr.

Charlebois might argue that, that could also...The jury
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could also extrapolate and use that same conclusion
with respect...

THE COURT: No, we walked in here this morning, talking
about whether two experts who are going to testify as
to the harmful psychological effect in relation to
three counts of administering noxious substances. Here
I am talking about assaults.

MS. FULLER: Well I'm not talking about assaults, the
question is raised by Mr. Charlebois.

THE COURT: So we will not touch assaults then during
the trial.

MS. FULLER: I will not be directing the experts with
respect to the physical assaults in this case.

THE COURT: And you will be advising your expert that to
do so would possibly create great problems.

MS. FULLER: I will advise them that they can only give
evidence with respect to the combined effects of
physical and psychological harm for noxious substances.
THE COURT: Do not say that so fast, say it again.

MS. FULLER: That they can only give evidence with
respect to the dynamics and the combined effects of
physical and psychological harm for noxious substances.
THE COURT: Is that okay?

MR. CHARLEBOIS: On the last point I raised, yes.

THE COURT: That is okay.

MS. FULLER: That component, yes.

THE COURT: That component combined with I think is what
the Crown is telling you has psychological effects
later on.

MS. FULLER: I'm sorry, could Your Honour please repeat
that. Your voice trailed off there.

THE COURT: If I understood the Crown correctly is that
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necessarily, in explaining the harmful psychologic
effects, it is quite possible and quite understandable
that the other component of assaults will have to be
brought in or will have to be mentioned otherwise, it
does not make sense. Is that what I heard?

MS. FULLER: Yes because the forced administration as is
in many cases assault and caused by the shoving of the
spoon down the throat of the or the mouth of or the
hitting at the same time that this is taking place so
there’s...It’s the context of the evidence.

THE COURT: Let me say it is too bad you did not explain
that to Mr. Charlebois right and how long has this been
going on?

MS. FULLER: He’s had the reports Your Honour.

THE COURT: No, how long has the matter been going on?
MS. FULLER: Oh, I don’t know, a long time but don’t
forget, until November, I was under the understanding
that this was a judge alone trial and my position was
that I didn’t need similar fact evidence for a judge
alone trial but for the change and the decision by Mr.
Charlebois not to honour his undertaking, I would not
be calling this evidence and it is only then that I
really addressed my mind, I really should be because
the amount of knowledge and the experience of the
general public with these situations is necessarily
less than that of a general division judge, a superior
court judge of northern Ontario. So I was put in the
position of directing my mind to different issues and
that is why we have expert evidence.

THE COURT: How about the submission made by Mr.
Charlebois that we will have to have a dry run on this.
MS. FULLER: Oh, I think that is fine, that will be part
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of...Mr. Charlebois, I believe wishes to perhaps limit
the area of expertise of those witnesses and so would
probably want to question them.

THE COURT: Okay.

MS. FULLER: I haven’t addressed my mind, Your Honour,
to how that plays out but I will. I know that Doctor
Jaffy will be here Thursday by about noon and I know
that Doctor Cain is coming in Friday night, Thursday
night, sorry, Wednesday night. He’s changed his plans,
he’s coming in Wednesday night.

THE COURT: As I mentioned it, any of these doctors
examined the victims?

MS. FULLER: No and that is...

THE COURT: Will they hear any evidence coming from the
victims?

MS. FULLER: I don’t know, you see, the position of the
Crown is that it would be oath helping if we had an
expert to come in, examine the victims and say,
essentially, the jury should believe this, this victim
because you see, I’ve examined them and they exhibit
all the signs of...

THE COURT: No, no, the doctor would not be up there to
say they should be believed or not, here are the
symptoms that I have gathered, subjective symptoms that
I have gathered from the victim and based on what he
tells me, here is my conclusion.

MS. FULLER: Well the legal issue here, Your Honour, 1is
either harm or potential for harm and this is the case
of, in my respectful submission, expert evidence where
hypothetical are put to the experts and on the basis of
the hypothetical, they give opinion evidence of the

potential, of actual and potential harm caused in these
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circumstances based on their expertise.

THE COURT: I am very, very curious to know, probably
will ask how many cases they have had of patients or
abused people, alleged abused people that have been
forced to eat their vomit.

MS. FULLER: I am sure, none of them has had a case such
as that. There is nothing in the facts, with my
respectful submission, Your Honour, that creates a
special sub-category of victim. The discrete facts
themselves are simply a manifestation of certain
behaviour in a certain relationship from which
inferences can be drawn. We do not, in my respectful
submission require experts to have, have had experience
with and in fact, this is the problem that the court

got into with the suggestion in Mohan that there was a

special category of doctors who offend and that they
are, they’re the group that we should be giving an
opinion on and the court said no. No, that’s not, that
isn’t the law and there is no basis for the suggestion
that there would be a special category.

THE COURT: Listen, if I come to the conclusion that the
probative value of the evidence to be given by doctors
as to the meaning of harmful.

MS. FULLER: Yes.

THE COURT: In its psychological sense outweighs the

prejudice...
MS. FULLER: Yes.
THE COURT: ...that will not be the end of it there,

they cannot just come up here and testify to anything.
MS. FULLER: I agree Your Honour.

THE COURT: And I am very concerned about that now.

MS. FULLER: Well.
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THE COURT: Has there been full disclosure of their
evidence in relation to psychological impact as far as
the related assaults and what it does to the
psychological impact from eating a noxious substance?

I mean, where am I here?

MS. FULLER: Well, there is no expectation, reasonable
expectation to require the complainants in this case to
have any real insight into their, the extent, the
degree, the gravity of the harm done to them. These
are matters not within and the way that when we are in
the middle of something, we often are the least able to
appreciate the whys and the wherefores and the extent
of the problems that we’re in.

THE COURT: Well you will have to convince me very, very
much that the evidence of the wvictim, if non-existent,
will be substituted for the evidence of an expert as to
how he should be feeling. I cannot.

MS. FULLER: Well Your Honour, the...

THE COURT: The victim is the victim, you know, you get
into a personal injury situation, the wvictim is the
victim. They tell you what they feel, the doctors get
up and say, I agree, they should be feeling that way
or, I don’t.

MS. FULLER: Yes.

THE COURT: Here, we are having doctors saying, well
here is what these people should be feeling, good-bye,
I am going back to London.

MS. FULLER: Well no Your Honour, that’s not what, in my
respectful submission they will be saying, they will be
saying that these circumstances in the relationship,
relationships of the children and the environment would

result in the potential for psychological harm and in
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all probability, would result in psychological harm.

It is...

THE COURT: If I say yes, we will cross that when it
comes from but I am going to do reading for a few days.
MS. FULLER: Thank you Your Honour. Where I want to and
I focused the inquiry is not on the case law but rather
on the charge before the court. The question of course
is whether forcing children to eat their vomit makes
the vomit a noxious thing and what Your Honour has to
be satisfied is, is that evidence is relevant,

necessary and not subject to an exclusionary rule.

Now Mr. Charlebois says it’s not relevant, the evidence
of psychological harm but in order to determine
relevance, we have to consider the nature of the
offence.

THE COURT: I do not think there is any problem, the
fact that harm is not exclusively physical harm.

MS. FULLER: But the reason it’s important to consider
the nature of the offence and the analogy offered of
sexual assault is that the last time I checked, harm
was not an ingredient, an essential element of the
actus reus as sexual assault and therefore, it is
arguable...

THE COURT: Sexual assault you are talking about.

MS. FULLER: Yes, it is not an essential ingredient.
The Crown does not have to prove that the victim was
traumatized. The Crown does not have to prove that
there was harm done to the victim by the intentional
application of force for sexual purpose without
consent. That is not the actus reus of sexual assault

and that is why the analogy of whether or not a victim
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could give evidence of harm at a trial is an apt one
because it can be. It may be relevant to other issues,
the fact that the victim is traumatized may be relevant
to the issue of consent, may be relevant but it may be
prejudicial, maybe more prejudicial that it is
probative. It may cause undue sympathy for the victim
depending on the scope and the extent of such evidence
because the Crown doesn’t have to prove harm.

THE COURT: But aggrieve and annoy are the words that
are described in the cases as hurtful, harmful,
unwholesome, is it not?

MS. FULLER: Your Honour, that is why I am going through
the section, aggrieve and annoy are part of the mens
rea, they are not part of the actus reus and it is
incredibly important distinction. The Crown did not
lay with intent to cause bodily harm. That would have
just made more work for the Crown than was necessary.
But regardless of the intent and the Crown is satisfied
with and the court and the trier of fact can be
satisfied with a less onerous intent being proven. But
the actus reus has nothing to do with the mens rea, the
actus reus is that you administer either a poison,
that’s not vomit, any other destructive thing, that’s
not vomit or a noxious thing. That is the actus reus
and the...We know that the meaning of noxious is

determined by the case law. In Burkholder, it is

anything that is injurious, hurtful, harmful, or
unwholesome. In Marius, it is anything potentially
harmful in the sense of being you know, capable of
causing injury.

THE COURT: So what are you telling me then, the actus

reus 1s the administration of a noxious substance but
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the mens rea is that as to agree or annoy, period.

MS. FULLER: Yes.

THE COURT: I do not have any trouble with that.

MS. FULLER: That is correct, because it says,
‘Administer a noxious thing with intent to aggrieve or
annoy’ .

THE COURT: Right.

MS. FULLER: So we don’t have to worry about aggrieve or
annoy, it’s not at least, well the Crown has to worry
about it of course, I have to be able to satisfy the
court but that is the least of my problems among the
problems that I shoulder as the prosecutor in this
case. And what we’re really dealing with is what, what
we mean by noxious, what is the definition of noxious
that the jury hears evidence on. Your Honour, I’ve
read to you what is said...

THE COURT: Well I can tell you what your doctor says,
your doctor says that noxious is generally held by the
courts to mean hurtful, harmful or unwholesome.

MS. FULLER: Well I provided...

THE COURT: I hope he does not testify to that.

MS. FULLER: I provided the, as I thought it was
appropriate, provided my expert...

THE COURT: Yes, I know, I am kidding.

MS. FULLER: I provided them with that definition but
the point is, I didn’t make this up, I didn’t say I've
got a case with a lot of psychological harm, that’s
where I'm going. The courts have told me I have to
prove harm. That’s my actus reus, that’s what noxious
means so for my friend to say it is irrelevant is
curious, since it is the actus reus of the offence.

Harm is not a consequence...
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THE COURT: What is the difference between hurtful and
harmful?

MS. FULLER: Well I don’t know.

THE COURT: Just semantics.

MS. FULLER: I don’t know, I think they are probably the
same, harmful, hurtful, I think they’re really the same
and the courts...

THE COURT: And it is funny that they add a word like
unwholesome.

MS. FULLER: Yes, I think unwholesome expands the
context of what we mean and takes it beyond the ambit
of the adjisdum generis rule of poison.

THE COURT: Listen, I do not think, before we get to the
jury on noxious all right.

MS. FULLER: Right.

THE COURT: I do not think that we will have too much
trouble...I will draft that part of my charge, let you
have it, let you look over, mull over it, suggest
changes, whatever you want but as you say, we start
with the actus reus and the noxious substance and then
the mens rea with intent to aggrieve or annoy, we get
into the aggrieve or annoy part. I do not think we
will have any problem there. As a matter of fact, if
you want to submit that part to me so I can work with
it too, I would be glad to receive it. I do not think
we are going to have any problems there. I think our
big problems are the witnesses.

MS. FULLER: The witnesses, all right, well the...

THE COURT: What are they going to do and what has been
disclosed to Mr. Charlebois as to what we are going to
do?

MS. FULLER: Well...
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THE COURT: These are my concerns.

MS. FULLER: Well these are the, there are the same
witnesses...

THE COURT: No, no, that is what I am talking about.
MS. FULLER: Yeah, they gave evidence.

THE COURT: The witnesses we are talking about today
here, of course the victims will all be or alleged
victims will all testify and that is fine as they
should.

MS. FULLER: All right.

THE COURT: I am still a little befuddled about exactly
what they are going to do and exactly how, what they
are going to do or the jury. Can they testify, on
avoid?

MS. FULLER: On a voir dire.

THE COURT: On avoid.

MS. FULLER: On avoid.

THE COURT: They have not spoken to anybody other than
receive information from yourself.

MS. FULLER: Your Honour, the courts have accepted
evidence of battered women syndrome, have accepted
evidence, which is, we’re talking generally about what
the effect is in these situations.

THE COURT: I would be very pleased to receive a case or
two because I have not dealt with the battered women
syndrome.

MS. FULLER: The courts have delved as well with cases
of non-disclosure and late disclosure. What are the
reasons?

THE COURT: Sure has.

MS. FULLER: What are the reasons for non-disclosure and

late disclosure? Frankly, I felt that this was one of
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those cases where the evidence really does give enough
information for the court on the non-disclosure.

THE COURT: I would appreciate receiving one or two
decisions on testimony say on the battered women. . .Not
necessarily only on that but where the expert simply
gets up, speaks about personal things or would have
spoken with the persons and gives a general opinion. I
would not mind seeing that. You can, can you give me
anything...

MS. FULLER: Yeah, it won’t be difficult.

THE COURT: Can you just drop them into my chambers
after we are done? That is about the only two things...
MR. CHARLEBOIS: We’ll have to hunt them down Your
Honour, we’ll have to hunt them down.

THE COURT: Oh, I will wait.

MS. FULLER: Yeah, in fact, I have a couple that I can
find fairly quickly actually. But the evidence of the
experts is evidence in response to hypothetical
questions, whether or not, in these circumstances,
there could be harm caused and what the nature of that
harm is. And, that is evidence that their experience
both as leading, the leading, one of the leading
clinical psychologist in this country who deals with
child abuse on an ongoing basis, gives evidence I think
every week and it is evidence that a family physician,
who is head of the family medicine program at Queen’s
University, associate professor and who has practised,
as I understand family medicine as opposed to emergency
medicine most of his career and who has set up programs
here in the north and understands the culture, has
actually attended the residency and acted as a locum

doctor.




10

15

20

25

30

81.
R. v Anna Wesley

THE COURT: I am not doubting your words, just give me a
case or two.

MS. FULLER: All right.

THE COURT: Nor am I precluding you from giving me a
case or two on that particular situation on expert
evidence.

MS. FULLER: The suggestion that is more prejudicial, I
didn’t really understand what the prejudice was, what
we mean by prejudice. It is highly probative evidence
of psychological harm, it is highly probative to the
issue of harm. If it is prejudicial in the sense that
it establishes an issue before the court, makes the
Crown’s case stronger, that is not the definition of
prejudicial that we have to deal with here and my
concern is that if all of this evidence is not before
the court, it will cause distortions, serious
distortions for the trier of fact and not allow them
the basis for the appropriate conclusions on the facts
and for the appropriate inferences to be drawn from
there. My friend says, don’t go there, don’t go there,
stay in the shallow end of the pool more or less but
the problem, Your Honour is, that the complainants are
here and I am here because Anna Wesley, Luke Mack and
Eli Tookate and Daniel Wheesk were involved in
behaviour that the Crown’s argument is, represents the
most harmful dehumanizing of all of the counts before
the court and if left to my friend, he would argue,
well let’s just, let’s just look at the physical
aspects and where will that lead us? Well I’1ll tell
you where it will lead us, it’ll be cross-examination
of the doctor, well Doctor Cain’s so you say that could

cause a tearing of the esophagus, yes, that could cause
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aspiration in the lungs...

THE COURT: It has never been said yet but I think the
biggest red flag that I see is the whole question of
residential schools and I think this is what Mr.
Charlebois may feel is highly prejudicial when we look
at separate actions of an accused but I can deal with
that later.

MS. FULLER: The accused finds herself in an environment
and has to respond to that environment.

THE COURT: I think the environment is the biggest
objection. Whether it is relevant or not, I am not
going to deal with it now, I will deal with it during
the trial and I will have a look at it in the meantime
but this is not what we are talking about today.

MS. FULLER: No.

THE COURT: We are talking about witnesses that will
talk about psychological harm, witnesses that are
experts, witnesses that will answer to hypothetical
questions, witnesses, experts that have not spoken to
the patients, that is what we are dealing with.

MS. FULLER: These are, this is evidence that a jury, in
my view, on their own, could not be expected to come to
the appropriate conclusions on, they have not, they
cannot factor and absorb the combined circumstances and
the dynamics of being isolated, of being culturally
disenfranchised, of being linguistically disadvantaged,
of being terrorized, of being powerless.

THE COURT: I do not think it is fair either.

MS. FULLER: I beg your pardon.

THE COURT: It is not fair either, that they should be
in judgment of a system rather than an accused.

MS. FULLER: Well Your Honour, I think they are only in
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judgment of discrete acts and those discrete acts are
in circumstances that the Crown submits the accused is
well aware of, the terrible powerlessness and
hopelessness of the children, that these actions were
committed on. Those are the circumstances. This is
not a case of somebody spitting in the soup.

THE COURT: Okay, is that it on witnesses, on the
experts?

MS. FULLER: Well I hadn’t thought I was finished.

THE COURT: I am just asking.

MS. FULLER: No.

THE COURT: Digressing right now, let’s talk about the
expert witnesses and if you have anything else to add
to it, please.

MS. FULLER: I do have a concern with respect to this
qualified admission. The position of the Crown is the
defence cannot describe facts that the Crown should
rely on and then admit to them and of course, the
leading...The reason I didn’t hand this case out is
because I had not thought my friend was going to be
making or attempting to make admission. The case of R.

v Castiliani where of course it essentially says you

can’t, the defence can’t fashion an admission in a way
that is useful. The defence and that is...

THE COURT: What?

MS. FULLER: The defence cannot fashion an admission in
a manner that is useful or helpful to the defence.

THE COURT: How is it useful to the defence that he
admits, listen, it is noxious?

MS. FULLER: It is extremely useful to the defence.

THE COURT: How?

MS. FULLER: To say, there is only, they are only
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physical consequences that can be considered and we
admit that there was, that there is physical
noxiousness and that there was physical harm...

THE COURT: He did not say that, that was an admission,
I believe your admission to be is that vomit is a
noxious substance and we leave from there. There are
no other admissions to this point but he can, I guess,
if he wishes to as it goes but he cannot give the jury
an law.

MS. FULLER: No, he can admit that it is a noxious
substance but it is not for the defence to limit the
parameters of the harm to that of physical harm.

THE COURT: The defence can limit what he wants, I
cannot see that. I would simply tell the jury, listen,
defence has admitted but here are the elements that you
have to consider but consider the fact that he has
admitted. Then, the defence went this far and I am
telling you that is law, disregard it.

MS. FULLER: Well I don’t know that he can Your Honour,
I don’t know that there can be a qualified admission
and I believe the case law says, if you’re going to
make an admission, it has to be...The Crown has to
indicate the fact...

THE COURT: Can I tell him not to admit that it is
noxious?

MS. FULLER: No.

THE COURT: There we go.

MS. FULLER: But the Crown can take the position...

THE COURT: That listen, that admission of noxiousness
is simply a ploy, you can do what you want.

MS. FULLER: Well the Crown can take the position that

an admission of noxiousness to physical...Well I
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suppose i1f Your Honour is going to, if Your Honour has
ruled that evidence of harm in the 1990's, in this
country, includes psychological harm which I believe
the case law makes clear.

THE COURT: I suspect very much that I will unless
somebody can show me that it is not, psychological
harm, physical harm. Psychological harm in many cases
are a lot worse than physical harm.

MS. FULLER: Yes, that being the case then a qualified
admission on Mr. Charlebois’s part may not be all that
helpful. I am prepared to...

THE COURT: He is entitled...

MS. FULLER: ...concede that.

THE COURT: Well we are not talking about experts right
now.

MS. FULLER: No because the expert evidence, if Your
Honour rules that the expert evidence, the experts can
give evidence on the aspects of psychological as well
as physical harm caused by administering a noxious
thing in these circumstances, then I should sit down.
THE COURT: Well I still would appreciate receiving a
couple of decisions in relation to and I am not
limiting it to the battered women syndrome but just
give me an idea how the evidence comes in that way
because I have not had that much experience in this
area.

MS. FULLER: I think I understand Your Honour'’s
position, you would like some evidence where expert
evidence is being given with respect to...

THE COURT: Totally hypothetical question.

MS. FULLER: Theoretical issues as opposed to the

complainants or the accused, individuals personally
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involved.

THE COURT: Also, I should add, total hypothetical
questions when it is apparent that evidence was
available to that doctor to make a more certain
diagnosis or whatever. Well no, that is fair. I know
it takes a long time to stay (Unclear) Cochrane but if
we are going to do it, we are going to do it right.
MS. FULLER: Yes, all right, it’s a different opinion,
Your Honour, it’s an entirely different opinion being
sought, there are two types of opinion and the one in
my view would be oath helping and the other is, an
opinion as to whether or not...

THE COURT: Which one is oath helping?

MS. FULLER: Well to have an expert examine a
complainant, a victim and then get up in the witness
stand and say, you know, I examined that victim and
it’s true, she has been, she or he has been
psychologically damaged by this.

THE COURT: I do not know if there is anything wrong
with this but if there is, fine.

MR. CHARLEBOIS: When are we resuming, there are a few
things I would like to say in reply at the appropriate
time, sorry.

THE COURT: Certainly.

MR. CHARLEBOIS: I don’t know if Ms. Fuller is finished.
THE COURT: Well do not ask me, you ask her.

MR. CHARLEBOIS: No because Your Honour appears to be
ready to break for lunch.

THE COURT: What Your Honour appears to be doing up here
should not be a subject of your, okay.

MR. CHARLEBOIS: No...

THE COURT: The clock is here, I took at it, I can break
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for lunch at one thirty.

MR. CHARLEBOIS: No no, that is not what I am suggesting
sir, I just wanted, before, whatever time you felt was
appropriate, I would just like a right...

THE COURT: Yeah, I think I would like to finish this
before lunch.

MS. FULLER: Okay, as I say, the major problem with
excluding this evidence on a number of fronts is that
it causes serious distortions of the facts and the harm
and the criminal acts that were done and serious
distortions of the inferences the jury might otherwise
draw if they heard the full evidence and those are
inferences regarding whether or not you would remember
something as insubstantial as a tummy ache if we do not
hear that there is psychological issues involved or you
would be dealing with something where there was a
potential for aspiration but it didn’t occur so I guess
there hasn’t been any harm done so there would be,
where this conduct would result in a feeling of
worthlessness and powerlessness in these children that
would make it, frankly, highly unlikely, that they
would assert themselves or feel that they had any right
to complain or can do anything about this because I can
assure you, my friend will be suggesting to these
complaints that an adverse, that they should’ve
complained and that an adverse inference should be

drawn from their failure to complaint.

In so many ways, Your Honour, by withdrawing this
evidence from the jury, we are left with a scenario of
what I would call too little too late and if somebody

were...The Crown would not have laid charges of this
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hature in 40 to 50 year old scenarios unless there had been
pvidence of actions that were extremely harmful and affecting
the integrity, seriously affecting the integrity of the parties

before the court.

THE COURT: Thank you very much, Mr. Charlebois.

MR. CHARLEBOIS: A few points I’1l just join dealing
with this. A suggestion was initially or was made at
one point in the Crown’s submission that until I
indicated that this trial remain a trial by jury and
not by judge alone, the Crown had no intention of
calling experts plies in the face of this letter the
Crown sent me on the 4% of November, which is before we
began the Belanger trial, where she was seeking an
opinion from a Doctor Gray, here in Cochrane. I could
remind the court and particularly the Crown that it is
only the conclusion of the Belanger trial, November 23
that I indicated that there would not be a re-election
so to suggest to this court that the Crown had no idea
what...

THE COURT: Is this going to help me decide anything
here?

MR. CHARLEBOIS: No but I took objection as well...

THE COURT: Okay, you know...

MR. CHARLEBOIS: ...to the undertaking, I didn’t
undertake...

THE COURT: I am not here to listen about bickering
between lawyers.

MR. CHARLEBOIS: Very well, I’'1l go on to other things.
THE COURT: Yeah, the case.

MR. CHARLEBOIS: As we have beaten to death today

Burkholder and the definition of noxious in Burkholder

as being harmful etcetera, etcetera, etcetera, if I
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admit noxious, or that vomit is noxious...

THE COURT: I thought you did.

MR. CHARLEBOIS: Yeah, it does fulfill the criteria of
harmful and the other four criteria mentioned in

Burkholder, including harmful. Therefore, what’s the

purpose of having the expert to tell us what harm is if
there is an admission of noxious as being harmful.

And, we are getting far afield if these experts are
going to be talking about powerlessness, hopelessness
and all the rest of the psychological ramifications of
this, it is going to grossly distort, in the jury’s
view. ..

THE COURT: Well before we grossly distort the jury’s
view, I was asking both of you to give me some
decision, some direction in just how much we can rely
on total expert evidence that is...

MR. CHARLEBOIS: When they haven’t seen the complainant.
THE COURT: Right, I have not seen anything. You are
just asking hypothetical questions. You can but I
would like to see what the limits are.

MR. CHARLEBOIS: Now, in the last point I want to make,
towards the end of the Crown’s submission, unless I
didn’t hear properly or misunderstood the words, I felt
the Crown said, that the experts, if they’re allowed to
testify may be getting into the realm of why these
complainants did not earlier report. Now, if I didn’t
misunderstand that...

MS. FULLER: He did.

MR. CHARLEBOIS: I misunderstood, enough said, they’ re
not going to be going there.

THE COURT: She said that you may attack the witnesses,
you are not, on the fact that they did not report it
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sooner.
MR. CHARLEBOIS: Yes but I also thought that the experts
might be testifying as to what the symptoms would be or
why they wouldn’t report etcetera, etcetera and that
goes outside the scope of the report. I haven’t
prepared for that.
THE COURT: The Crown shook her head to the negative
that her experts will not testify as to the reason why
the witnesses waited so long to report or the alleged
victims.
MR. CHARLEBOIS: Thank you.
THE COURT: Okay, I will wait in my chambers to see what
you are going to do.
MS. FULLER: I bet your pardon.
THE COURT: I will wait in my chambers to see what you
can rustle up on the battered women syndrome. I would
just assume finish this now so we can go home and start
reading it again.
MR. CHARLEBOIS: It’s not something I’11 be able to
rustle up in the next ten minutes Your Honour.
THE COURT: No, no, how about the next half hour?
MR. CHARLEBOIS: I'11 do the best I can.
THE COURT: Sure, if you cannot, you cannot.
MS. FULLER: Okay.
THE COURT: No problem.

RECESS 12:42 p.m.

J P ON RESUMTING 9:38 a.m.
Wednesday, April 28, 1999
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THE COURT: We are now in the third day of what appears
to be a rather lengthy and perhaps complicated trial

and I have not even given my opening statement to the
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jury yet and the accused here...I have not even given my

bpening address to the jury yet. I asked counsel to be present
1ere and ready to start at nine thirty this morning. We are
rpight minutes over. Tomorrow will be 15 minutes over if I can

inticipate the way in which matters will go. From now on, when

I set a time to start, I want you both here, witnesses,

accused, whatever ready to go. We are not going to unduly

lengthen this trial for the sake of tardiness because the trial

vill be long enough to start with. Am I understood?
MS. FULLER: Yes Your Honour, I apologize Your Honour.
RULING

Boissonneault, J. (Orally):

15

20

25

30

The accused is charged with administering or causing to
administer a noxious substance to wit: the person’s own
vomit with the intent to aggrieve or annoy that person.
In my opinion, the law suggests that vomit is capable
of being a noxious thing and that the determination of
whether it is a noxious thing should be left to the

jury as a question of fact.

These alleged offences date as far back as 1951.

Since then, the Criminal Code has been slightly re-
worded but it is conceded, I believe, and I agree that
the present charge as defined in the present S. 245 (b)

has the same effect as it did in the previous sections.

The actus reus is established in the first part of the
section which refers to administration and noxious and
that the word noxious should be understood in the same
way regardless of whether it is applied under the

previous S. 229 (a) or S. 229 (b) or its predecessors.
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R. v Burkholder is the authority for the fact that the

mens rea required for the offence is as follows: one,
proof that the accused deliberately administered a
substance which she knew to be noxious; and two, that
she foresaw that such harm might arise from the act of
administration of a substance she knew to be noxious.

Burkholder further states that noxious is defined in

the shorter Oxford dictionary as injurious, hurtful,
harmful, unwholesome and it will be noted that the
inclusion of the word unwholesome supports the
conclusion that a substance may be noxious if it is not

beneficial to morals. That is a quote from Burkholder.

The Crown wishes to present experts that “Harm or

harmful” as contemplated by Burkholder, are not only

that the substances that are aggrieving or annoying but
also substances that are physically and psychologically
harmful. In my view in this respect, the circumstances
surrounding the administration ultimately requires a
finding that the evidence surrounding its
administration is relevant. I find that this type of
evidence is not only relevant but necessary for the
jury to effect a proper analysis of the charges as
related to all of the evidence. I do not find that any
prejudice to the defence compels me to exclude this

evidence.

As to the scope of the expert evidence, I cannot help

but mention the decision of R.v Russel, (1998) (Ont.C.A.)

for the authority, for the principle that experts
evidence could be supportive of complainants’

testimony. Of course, the case is also authority that
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a jury could also be told that they could reject expert

evidence although the case reminds us that we should be

cautious in doing so.

The issue of administrating noxious substances with a
view of establishing physical as well as psychological
harm is within the purview or ability of proper
qualified experts. They should be allowed to testify
as to both physical health and emotional health as they
are both included in the concept of harm, injurious or

hurtful as set out in the Burkholder decision.

Therefore, on the question of whether the experts
mentioned by the Crown for whom documents have been
filed will be allowed subject to cross-examination I
suppose on the qualifications, to testify. If I find
them to be experts in the field, they will be
allowed.Is there anything else before we bring the jury
in?

MR. CHARLEBOIS: Different judges have...

THE COURT: I am sorry.

MR. CHARLEBOIS: I said different judges have different
practices in terms of objections. Some prefer the
objections to be made at a time when the witness and I
am referring now to the Crown’s first witness, testify,
even if it involves shuffling the jury in and out to
deal with the objection, other judges prefer to deal
with the objections, if they can be anticipated
beforehand so that the jury is prevented as much as
possible from shuffling in and out. I don’t know what
Your Honour!s practice is.

THE COURT: My practice is to let counsel run their own

case. If we do get into difficulties, you can be
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assured that I will make comments but the only thing I can say
about objections is that once an objection is made by one
party, I want the other party to stop talking so I can listen
to the whole objection, then listen to the other lawyer’s
response and then I make a ruling. Once I make a ruling, I
vant it to be it. I do not want to start rehashing any of my
rulings or listen to any comments about my rulings. You both
know where you can go i1f you feel my rulings are illegally
incorrect and that is the proper place to go, not to reargue
them here. Is that sort of clear?

MR. CHARLEBOIS: That is quite clear. I take it from
that, rather than dealing now with part of Constable
Delguice’s evidence which I feel may or may not be
relevant, I gather Your Honour would rather, let’s hear
him, if I find...
THE COURT: I will give my opening to the jury, have the
witnesses take the stand, give their evidence. If
anything is objectionable to you, get up, object and
then I am sure Ms. Fuller will stop, I will listen to
your objection, listen to her reply, make a ruling and
we will continue.

MR. CHARLEBOIS: Does Your Honour prefer to deal with
objections with the jury present or absent. I’d just
like to get a feel because I’'ve never appeared before
you. . .

THE COURT: Well if we are going to talk about, if we
are going to talk about leading questions or hear say,
I do not mind the jury being present but I do not want
the jury present for objections which relate to
evidence that may or may not be admissible. I do not
want the jury to hear any evidence that is potentially

not admissible.
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THE COURT: And definitely evidence is declared not
admissible.

MR. CHARLEBOIS: So if I feel at a point, an objection
is being made on evidence that may or may not be
admissible, I should ask Your Honour to ask the jury to
leave and then deal with it.

THE COURT: I just said, if you are going to deal with
an objection, dealing with evidence that may or may not
be admissible, I would prefer to hear that objection in
the absence of the jury, hear Ms. Fuller’s reply, make
my ruling, call the jury back. If I rule against the
evidence, it is not mentioned, if I rule in favour, we
just continue.

MR. CHARLEBOIS: That’s fine.

THE COURT: Do you have any difficulty in those regard
Ms. Fuller?

MS. FULLER: None.

THE COURT: Thank you. Anything else before we bring
out the jury?

MS. FULLER: Your Honour, I wonder in this case, which
is fairly complex whether or not the jury would be
permitted to take notes.

THE COURT: Have you discussed this with Mr. Charlebois?
MS. FULLER: Mr. Charlebois just briefly eluded to it at
the end of the day yesterday and indicated to come up
and my view is, with so many counts and so many dates
and it is complicated and difficult for them.

THE COURT: Well there are ten counts, there are how
many victims or alleged victims.

MR. CHARLEBOIS: Seven.

MS. FULLER: Yeah, there are seven victims, there are
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ten counts. I'm a little concerned that and it is very

easy to do, to think, well now, is that, was that Eli Paul-
Martin or Eli Tookate.

THE COURT: Very easy to do, the only problem with
taking notes is that sometimes, it detracts from their
attention of what the witnesses testified to. That is
what we have to weigh every time but in any event, do
we have to address this problem now or can I address
the jury without them taking notes of my opening
instructions.

MS. FULLER: Certainly Your Honour.

THE COURT: Let’s give the opening instructions, take a
little break and get these things straightened out.

MS. FULLER: Okay.

THE COURT: Bring the jury in please.

.. .JURY ENTERS 9:45 a.m.
...JURY POLLED

THE COURT: Members of the jury, good morning, thank you
for being here. Of course we had to call you up the
day before last because it did not appear that the
evidence would start at this time for some very cogent
and real reasons. I would like to mention one however,
there was a difficulty in the accused’s hearing through
the systems that we have here but I am pleased to
advise you that this was rectified by some ingenious
person, not me, some ingenious person...I do not know
what he did, how he made it work but if you recall that
little microphone that we were using, it was stuck up
in one of the speakers up there and now, everybody can
hear everything that is going on in this courtroom. I

cannot explain that feed of engineering but it works.
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I will now, we also after we had that problem fixed, I
heard a long motion yesterday and arrived at a decision
I just delivered to the court and now, I will start my
opening instructions to you again. Before I start,
just let me say this, the only sure thing about jury
trials is that their schedules are more than likely
uncertain, if you know what I mean. There is just no
control over that and we just live with it. So before
you start hearing the evidence in this case, I am going
to spend a few minutes explaining some basic principles
which will be important to your consideration.

I will also explain what I expect will happen during
this trial. The oath you have taken has made you
judges of the Superior Court of Ontario for the
duration of this trial, Jjust as I am. Both Ms. Wesley
and the prosecution have selected to be judges of the
facts and render a verdict in due course. You are
judges, not only while you sit in this courtroom but
for 24 hours a day until the case is concluded and this
is for several very important reasons which will become

apparent in a few minutes.

The judge and jury system is one of the oldest, most
important and proudest of our legal traditions. It is
a team system where you are the judges of the facts and
I am the judge of the law. Our respective tasks are of
equal importance. No decision or verdict can be
reached within our system unless the facts are first
ascertained and the proper legal principles are applied
to them.

I will be commenting on the evidence at the end of the
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trial during my charge to you. I wish to emphasize

Lhat your view of the evidence must prevail as you are the sole
judges of the facts. That means that it is for you alone
finally to interpret the evidence and the credibility of the

witnesses. Nothing becomes a fact until you find it to be so.

By the same token, when I tell you what the law is, you
must accept what I say in that regard for I am the sole
judge of the law to be applied in this case. It would
be wrong for you to decide this case on the basis of
what you think the law is or should be unless it

coincides exactly with my instructions to you.

As judges, you have a duty to preserve the integrity of
our system. One of the most basis principles upon
which that integrity rests is that a judge will decide
guestions of fact only on the evidence presented in
open court. You are to take nothing into consideration
that is not presented to you as evidence in this trial.
You are not to permit anyone to talk to you about this
case outside this courtroom apart from your fellow

jurors, in the jury room.

If anyone attempts to do so, tell such person
emphatically that you cannot talk about it. If the
person persists, report it to me through the sheriff’s
office and an officer will be attending you and I will
deal with this.

Another problem you most definitely will encounter is
this, your family and friends will undoubtedly be

interested in what you are doing. While you may tell
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them that you are a juror on a particular type of case,
you are to tell them that I have instructed you not to
discuss anything about the case beyond that point. I
am sure they will respect your position. You do not
want to hear comments that can affect your independent

judgment as applied to the evidence you hear.

Those of us involved in the criminal justice system
know full well and I can assure you that very often,
something is said at or near the very end of a trial
that puts an entirely different perspective on the
evidence heard earlier. The law requires you to decide
whether the accused is guilty or not guilty based on
your consideration of all the evidence, the arguments

of counsel and my charge as to the applicable law.

Next, I recommend that you be cautious about discussing
any conclusions concerning the case until you retire,
at the end of the trial, to your jury room. It is only
then that you will have the necessary perspective to
render a just verdict. If you express the premature
opinion to your fellow jurors, you may find it
difficult to change your mind even though the evidence

may warrant it.

As judges, you are not partisans, you are not advocaats
for either side, you are not investigators, you are not
inquisitors. Our system knows as the adversarial
system, that is, we, as judges, sit back and listen
carefully to the evidence as they experienced lawyers
present the same to us. We leave it to them, the

decisions regarding witnesses to be called and
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questions to be asked.

If despite these comments that I am making now, you
feel compelled to ask any questions of a witness, you
can only do that through me and we will take care of

that at the time but only through me.

There are two other basic principles which are
fundamental to your role as jurors and these will be
gone over in my charge in a little more detail. They
are the requirement for proof beyond a reasonable doubt
and presumption of innocence. The requirement for
proof beyond a reasonable doubt means just what it
says, no person accused of an offence can be found
guilty unless the Crown proves each and every essential
element and I will explain to you later what an
essential element is, of that offence beyond a

reasonable doubt.

Similarly, our system of law requires that an accused
person be presumed or considered to be innocent. Anna
Wesley has no obligation to prove that she is not
guilty or to explain the evidence offered to you by the
Crown. The law presumes her to be innocent until you
decide otherwise. Accordingly, the accused is in law,
deemed to be as innocent as anyone else in this
courtroom and she will remain in that status unless or

until you find otherwise.

Now as to the procedure that is usually followed at a
criminal trial, when I have concluded that these

opening instructions, we will probably break to briefly
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discuss a few problems of evidence and otherwise, not
for long. I will then invite, when you are back in,
invite counsel for the Crown, Ms. Fuller who is sitting
nearest you at counsel table, to introduce the case to
you and in so doing, she will no doubt state what she
expects the evidence of the Crown will be. You must
always bear in mind that such an address is not
evidence, it is only given to assist you in following

the evidence which will be given from the witness box.

When she is finished that opening address, she will
then proceed to call witnesses. She will question
them. When she is finished the questioning of the
witness, Mr. Charlebois, seated to my right, who is
counsel for Anna Wesley, then will have the opportﬁnity
of cross-examining that witness. The purpose of cross-
examination of course is to test the evidence given and

sometime bring out new facts.

When counsel for the Crown has called all the witnesses
that she intends to call in support of the Crown'’s
case, then Mr. Charlebois will have the right to make

an opening statement to you if he so desires.

As the case proceeds, I may be called upon from time to
time to make rulings on the admissibility of evidence
tendered by the parties as I did yesterday. On some
occasions, I may rule in your presence, on others, I
may ask you to retire. Counsel usually know what will
be objected to and when they get to that point in the
evidence, or such matters are about to arise, they will

indicate to me that they will need a legal ruling as to
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the admissibility of certain evidence. You will be
asked to retire to your jury room while I listen in
your absence, the legal argument or even perhaps to the
very testimony that is proposed to be put before you as

evidence.

If I come to the conclusion that it offends the rules
for the admissibility of evidence, that you will never
hear it and it will not form part, any part of what you
have to consider.

On the other hand, if I have to decide, if I decide
that it is properly admissible, the evidence will be
then repeated if necessary or given to you for the
first time when you are recalled from your jury room.

Then, it will become part of the evidence before you.

You may be sure that you will hear all the evidence
that I rule to be legally admissible but you will not
be troubled with evidence that I rule to be legally
inadmissible and please do not speculate on the

specific reasons you are being excluded.

Now every word I say during this trial is on record,
all my decisions are subject to review. When the
evidence is concluded, each counsel will address you
making his and her submission as to the finding you
should make. This will be followed by my charge in
which I shall give you the law and show you how to
apply the law to the facts as you find them. Then, you

will be asked to retire to consider your verdict.

It is of utmost importance that you follow the evidence



10

15

20

25

30

103.
R. v Anna Wesley

carefully and form your impression of the various
witnesses from the demeanour, their attitude, the
content of their testimony. You must eventually decide
that what you believe on the basis of your review of
their evidence as many witnesses will be relying only
on memory and I stop now to tell you that we have
placed a copy of the indictment on everyone of your
chairs, you see them. You will note and you have heard
that the allegations start about in 1951. So as many
witnesses will be relying only on memory, you may find

discrepancies in witnesses testimony.

It would be surprising if such discrepancies did not
appear, often they are of little importance. Of
course, a deliberate falsehood however is another
matter and usually will seriously affect the

credibility of a witness.

In addition to oral evidence, there may be documents,
photographs, other tangible things introduced as
exhibits in this trial. I do not know, we just have to
await the outcome of the evidence. You will have the
opportunity to examine these items as they are brought
forward and they will go with you, to your jury room,

when you ultimately retire to consider your verdict.

During the trial, unless something very unusual occurs
and you are given copies of whatever, including the
indictment you have, I ask you to leave the indictment
on your chair. It is simply a aid and there may be
other aids for you to follow the evidence correctly,

not to start your deliberations immediately without
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having heard any or some or even most of the evidence.

During the trial, counsel may refer to a preliminary
hearing. Before this trial began, a preliminary
hearing, I presume was held before a provincial court
judge and a number of witnesses were examined and
cross-examined under oath. WNothing is decided in that
type of inquiry as to whether an accused is guilty or
not guilty. Where any reference made to the transcript
of evidence at the preliminary hearing, you should know
that the transcript is a written record of testimony of
the various witnesses who testified under oath before
the provincial court judge and will not become part of
the evidence unless counsel from either side applies to
have the same or part of the same part of the evidence,
at which time I will decide yes or no, for various

reasons.

I mentioned earlier that as judges, we are not private
investigators, you as finders of fact must mannish all
or any present information and prejudice from your
mind. You will not seek to gather your own evidence
during the trial. I will also ask you, though we do
not have many newspapers around, I would also ask you
not to read, listen, or to observe any news stories
about the case while it is in progress. It can only
serve to confuse what you have heard in the witness

box, which is what counts.

So you must rely solely on the evidence given in this
courtroom and ignore anything in the media or any other

rumours floating around. Remember, the parties have no
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opportunity to cross-examine or test the accuracy of

such sources, which in itself, is unfair.

I must now draw your attention to a provision of the
Criminal Code that prohibits the juror, at any time,
during the trial or afterwards, disclosing anything
that has taken place or has been said in your jury room
with respect to this trial or the evidence. To do so
is a serious offence. In this way, the law protects
the confidentiality of your deliberations and
encourages you to express freely your opinions to your
fellow jurors with confidence, that no one else will
ever be aware of your comments or how you voted. Now
this does not mean that after this trial is all over,
what has happened in this courtroom that we are all
going to hear, is subject to this rule. It is what
goes on in that jury room that you cannot discuss with
anyone, to encourage you to express freely your
opinions and know that nothing will come out of there.
What occurs in here is, of course, public, unless I
make an order of non-publication and non has been be

forth to me yet.

Please, if you have any difficulty in hearing a
witness, let me know at once. I will see that the
situation is remedied. It is essential that you hear
everything and I will ask you now, have you heard

everything I have said so far? No problem.

During the trial, would you please take the same chairs
you presently occupy each time you enter the courtroom.

I am sure you have been told that.
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Now ultimately, you must select the foreperson as your
representative to preside over your deliberations, after you
have hear the evidence, the submissions and my charge but I
would suggest that you do not do so until you get to know each
other a little better. It looks like you might have a little
bit of time for that. Later when you have made that decision,
give the name to the sheriff’s officer so we will have the
person’s name for the record. .
Now I propose, this is a proposal on my part and you
have seen what has happened so far, so, take this as
something I would try to do, I propose to sit from
10:00 a.m. to 4:30 p.m. with a mid morning break and a
mid afternoon break and a lunch break of approximately
one and a quarter, one and a half hours. We will sit
in the afternoon until four thirty. This may sound a
little early to you but I am sure, as you go along, you
will realize that trying to absorb everything that goes
on in here may be a little more taxing than you may
think but anyways, I find it taxing beyond four thirty
and I will try to break about that time.

I am advised that it is necessary for us to stop on
Friday at twelve thirty. We will then resume on Monday
and Tuesday, I will be absent Wednesday, Thursday,
Friday. Beyond that, I cannot tell you exactly what is
going to happen, other than the fact that I will try to
sit from ten to four thirty. You are free to leave
during lunch time and at the close of the day until you
retire finally to reach your verdict, at which time,
you will be sequestered. After you have heard my
charge, you will then be sequestered which means, you

will be kept together and away from the public. If
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need be, we may have to put you up overnight, I hope
not but if need be, this is what we will have to do but

we will take care of that when we get there.

Try to be here five or ten minutes before the
resumption of the trial every morning, as counsel will.
Finally, I stress the importance of keeping an opened
mind and remaining fair and impartial throughout,
listening to the evidence as it is presented without
prejudice, without bias, and without sympathy. This
duty is one of the best traditions of our legal system,
the law expects no more from you and will expect no

less.

Now, I will ask you to resume to your jury room and
deal with one problem, well not a problem but asked
counsel their feelings on one thing. We may call you
in right away and then send you back so can the jury be
brought into...

.. .JURY RETIRES 10:24 a.m.
THE COURT: Okay, the reason I spoke as I did in the
last few minutes, quite frankly, since Ms. Fuller
mentioned about the foolscaps and pencils or whatever,
of course we have ten counts, we have seven accused
(sic), we have a trial that will take quite awhile and
we have a trial that will be interrupted, not only by
half days or a few hours but three days next week. I
cannot anticipate what will occur later on but if I
have ever seen a case where perhaps it would be a good
idea to let the jury have writing paper and writing
material and explain the dangers to them, that it might

be advisable under these circumstances and I would like
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to hear your comments in relation to the same.
MR. CHARLEBOIS: I would like a short opportunity to
pull R. v Menard out of the library. It was a

situation arose in a trial in general division in
Ottawa by Jjustice...

THE COURT: Mr. Justice Sublier’s case.

MR. CHARLEBOIS: That is correct.

THE COURT: Pull it out.

MR. CHARLEBOIS: I am sorry.

THE COURT: Pull it out and we will have a look at it.
MR. CHARLEBOIS: Thank you, it is R. v Menard.

THE COURT: If I recall, there was a lot more than
foolscaps involved there.
MR. CHARLEBOIS: Yeah well before I say anything, it’s a
short case, I’'d like an opportunity to pull it and read
it, it won’t take me long.
THE COURT: Pull it, read it, give it to Ms. Fuller and
let me have it and we will come back and I make a
ruling.
MR. CHARLEBOIS: Thank you.
RECESS

RESUMING
THE COURT: Mr. Charlebois, I understand that you have
no objection that the jurors be in possession of a copy
of the indictment and that they can take the same into
the jury room provided it does not leave this
courthouse at any time.
MR. CHARLEBOIS: That is correct Your Honour because
they are going to be provided in the course of the
deliberations anyway with the indictment as a matter of
course.

THE COURT: Yes.
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MR. CHARLEBOIS: So I don’t have a problem with that.
THE COURT: I also propose to let them have foolscaps
and pens, what do you say to that?

MR. CHARLEBOIS: I do have a problem with that Your
Honour, I realize that, that is entirely within your
purview in making the decision. The reason that I am
objecting to it is that it has the risk, and my
submission 1s, that some jurors may be visual people
who choose not to take notes and to rely on looking at
the witnesses instead of taking notes. Other jurors
may prefer to take notes rather than look at the
witnesses and the risk, as I see it, is that when they
begin to deliberate, the ones who have chosen not to
take notes but to rely on what they look at and absorb
of the witness’s evidence may be unduly influenced and
defer to those jurors who have chosen to take notes and
in my submission, that will not put all jurors on an
equal footing. In my respectful submission, the jury
should rely on its individual and collective memory in
arriving at a verdict coupled with the submissions of
counsel at the end and obviously, Your Honour’s charge
because I know Your Honour will be taking meticulous
notes.

As authority for the proposition that they should not
be given notes, I would ask Your Honour to consider R.
v_Andrade, (1985) (Ont. C.A.),volume 18 C.C.C. (3d)41,
with a very strong bench comprised of Mr. Justice
Martin Holden and Corey as he then was. The Andrade
decision has also been quoted with approval in Canadian
Criminal jury trials which was written by Granger
Charron and Chumack. The Charron in question, now

being a judge of the Ontario Court of Appeal and this
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book was written in 1989. At page 222, under jury
participation, note taking, on page 223, the learn
authors comment with approval on the Andrade decision
and I will just, without wanting to belabour the point,
I would just like to quote from Andrade as it is
reported in Canadian Criminal jury trials at page 223.
“The practice in Canada is not uniform with respect to
jurors taking notes and judges encourage note taking by
jurors, others discourage it. The arguments commonly
advanced against note taking are these: the juror who
was taking notes may exercise an undue influence over
those jurors in their deliberations or rather over
other jurors in their deliberations and when a dispute
arises in the jury room with respect to the evidence,
jurors will tend to defer to the note taker. A second
argument is that the juror’s notes may be incomplete
and he or she may emphasize unimportant matters
overlooking important ones. It was also said that
taking notes may distract the juror’s attention
resulting in the juror paying insufficient attention to
the demeanour of the witness or that the juror’s
concentration on note taking may cause him or her to

overlook important testimony.”

Now the said matter was addressed again in Andrade, a
decision that I would encourage Your Honour to consider
and just by means of a anecdotal evidence or
submissions if you will, I had occasion in 1993 to be
involved in a case that lasted five weeks, a jury
trial, the longest trial so far in my career and not
precluding this one lasting that length or longer, it

was a 27 or 32 count indictment, some 32 witnesses were
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called and although it is certainly not binding on Your
Honour, your brother Mr. Justice Cusson, did not allow
the jury at that point to take notes but rather wanted
them to rely on their memory. Those are the

submissions I would ask you to consider.

RULING

BOISSONNEAULT, J. (Orally):

Thank you very much. I believe that in this particular
case with the ten different counts, the seven different
alleged victims, as well as what I expect to be a
truncated trial, this jury will be in and out, this
jury will be away for three days next week, that as an
aid memory, I will permit them to have foolscap and
pencil available. I will explain the risks to them and
hopefully, being the 12 reasonable jurors they are,
they will take my direction. Bring the jury in please.
MR. CHARLEBOIS: Just a couple of quick housekeeping
matters before we recall them. I would be asking Your
Honour to make an order excluding witnesses because we
are getting into the evidence.

THE COURT: Okay.

MR. CHARLEBOIS: And also, there was one indictment, the
one that was particularized on Monday or the one that
was read to the jury on Monday on which a plea of not
guilty was entered, I would just like to ascertain, I
believe there’s at least one other older indictment
floating around, is that the case because there was the
indictment upon which Your Honour made an endorsement
back in November I believe.

THE COURT: Well if there are different indictments
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floating around, I would think that counsel should take
care of that.

MR. CHARLEBOIS: Well I believe we have to invite Your
Honour to withdraw all indictments except the one on
which the trial is taking place.

THE COURT: Withdraw all indictments except that one on
which she made a plea of not guilty.

MS. FULLER: Your Honour, the indictments are my
territory and I will look after that.

THE COURT: Take care of your territory. Bring the jury
in please. Are we ready to start?

MS. FULLER: Yes we are.

THE COURT: Can I have a copy of the indictment madam
clerk?

MS. FULLER: Your Honour, I would ask that Sergeant
Delguidice be, as the first witness and the
investigating officer be allowed to stay.

THE COURT: I do not know if that should be done in the
absence of the jury but the warning be read, the
warning for exclusion of witnesses.

MS. FULLER: Yes.

THE COURT: In the absence or now.

MS. FULLER: I do not think it matters Your Honour.

MR. CHARLEBOIS: I do not have a problem with that.

THE COURT: Very well. Thank you for your patience but
we have had one or two things. I have made an order
that all witnesses in this matter be excluded from the
courtroom until they testify and that they do not speak
about their testimony to potential witnesses which is a
standard application at the beginning of practically
every criminal trial. Could the warning be read out

please?
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COURT CLERK: The order of His Honour, all witnesses
with the exception of the parties to the action will
leave this room and remain in the witness room until
their name is called. You will not discuss any matter
concerning the case with any witness or party who has
previously testified in this case and any witness who
has testified in this case will not communicate with
any witness or party who have yet to testify. Will
counsel ensure their witnesses leave the courtroom.
THE COURT: I guess 1if counsel know who their witnesses
are, they will be able to.

MR. CHARLEBOIS: We can proceed.

THE COURT: We can proceed. Members of the jury, the
second matter that we looked into was brought up by
myself. Normally, you are not left with any material.
Normally, we would expect you to rely on your good
memory until the end of the trial to recall and arrive
at the facts even if they are not to my recollection.
I will allow you to take your indictments back to the
jury room. I will also, since I think this is going to
be a lengthy trial and since I think you understand
some days in between not sitting, your memory could be
affected. I have also ordered that you be provided
with foolscap and writing material. Now there are
risks involved and there have been decisions up to the
Court of Appeal, the Supreme Court of Canada as to what
these risks may be and I want to emphasize them to you
and I want you to realize what the impact could be.
There may be some of you that will not touch your
foolscap and you rely on your own memory as to what
occurred. There may be some of you that will use your

foolscap. At the end of this trial, while you are
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deliberating, there is a danger that those who took
notes will not be on an equal footing with the rest and
these notes may be relied on by others. This should

not happen.

Secondly and the big danger is that if you busy
yourselves or try and take every word down which I hope
you do not, you are going to miss a lot of what is
going on here in the witness box. Do not forget that I
use the word demeanour in describing how you arrive at
your conclusion of credibility. You have to see and
hear the witness. Now the only reason the foolscap
should be used would be to jot the odd thing down that
you just do not want to forget but I am going to allow
you to have that foolscap and the writing paper. Do
not use it as an attempt to try to do what the court
reporter is doing or even all the notes...You will see
me taking notes all the way through. It is not the
purpose of it. The purpose is simply to serve as an

aid to you.

Now another danger is that if you, the more information
you bring into the jury room with you may lead to tempt
you to or rather conclusions but we do not know what
goes on in the jury room but if anybody tries to tell
me that 12 jurors that are together for four weeks did
not discuss the evidence at all, I do not know, say
sure. To discuss the evidence, no problem, do not
arrive at conclusions, you have heard my opening
remarks, wait til you hear everything, then you
deliberate, then you deliberate with a view at arriving

at a conclusion. These are simply aids, there are
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seven people involved that are alleged victims, it may
be difficult for you to keep them as who is who, there
are ten counts. That is a fair number of counts. The
reason for letting you have the indictment and you
would have it anyway at the end of the trial, is to
keep track and my purpose in letting you have the
foolscap is to keep track, period. Could they be
distributed?

By the way, I forgot to add it, none of that material
leaves the courthouse. You do not take that home, you
do not take sheets of it home, it must remain here at
the place where you sit I suppose when you are gone or
on your lap when you are hearing evidence and also rest
assured that those are probably the last comments I am
going to make about this. If you are writing in, I
will not say don’t write too much and if you are not
writing enough, I will not say, write a little bit.

You heard my admonitions, you heard the risks involved,

I will leave it up to your good sense.

Now, I would like to call on Ms. Fuller to make her
opening statement. You will recall, in my opening
instructions, Ms. Fuller is going to give you an
outline of her case but it is not evidence, it is just
to enable you to follow the evidence better as it comes
in.

MS. FULLER: If it please the court, members of the
jury, my name is Diana Fuller and I am here to
prosecute these charges on behalf of the Crown. These
charges arose out of a very large investigation and

within...
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THE COURT: Ms. Fuller, I am sorry.

MS. FULLER: And within that investigation of other
matters, allegations that arise before the court by way
of counts in the indictment came forward. These were
allegations of what in nonlegal terms, you would
probably call physical or psychological abuse and there
are allegations made by former aboriginal students at
the Ste-Anne’s residential school in Fort Albany, on
the James Bay coast. During our time there, back in
the 50's and the 60's, these allegations are that,
while they were there, there was a caregiver, the
person who looked after them when they were not in
school and that her name was Anna Wesley with a

religious name of Sister Marie Immaculata.

The evidence that I expect you to hear from the Crown
witnesses is that violent and coercive acts were
committed against these witnesses when they were
children and that they were committed by the accused

before the court.

Now this is my opportunity to give you what is an
overview of the evidence and to make a few remarks that
may be of assistance to you. As Your Honour has said,
I have to caution that these remarks are an
introductions and I cannot guarantee that the witnesses
will say what I anticipate them to say. They may say
more, they may say less. Whatever you hear is
inconsistent with what I thought or even if it is not
even established, never mind inconsistent, then of
course you will disregard anything that I have

suggested you might hear.
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I will not be outlining the evidence count by count but
only generally speaking. The context of these
allegations and you will hear in the evidence arise as
a result of the Catholic church through the Oblate
priests, establishing a residential school for Native
children on the west coast of James Bay at Fort Albany.
It was called Ste-Anne’s and it was operational as a
residential or boarding school from shortly after the
turn of the century until the early 70's. It was a
school that ran from kindergarten through grade eight.
It also had an orphanage component to it, if there were

children who had no one to look after them.

As I have said, the concept was initiated by the
Oblates and it was run by the Oblates priests and
brothers and the Sisters of Charity who were also known

as the Grey nuns.

You will hear evidence of how circumstances, philosophy
and geography necessitated that the school be a
boarding school for most of the children and how most
of the children stated there throughout the year with
the exception of Christmas and summer holidays, except
for the orphans and those children who had nowhere else

to go.

You will hear how even Fort Albany children often, if
not for the most part boarded there because again, of
the nature of the school and because their families

were often trappers and the trapping involved them to

be away during the winter, away from Fort Albany.
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You will hear how this school was then responsible for

the general upbringing and education of these students.

This brings us to Sister Mary Immaculata and you will
hear evidence that, that was at the time, Anna Wesley,
the accused before the court, that she was a gardienne
des garcons, a monitor or caregiver of most or all of
the male students during those years, that is, during
the early 50's through to the early to mid 60's. This
is the time period when these allegations are said to

take place.

You will hear how it was her responsibility to look
after the boys before school at mealtime, from after
school till bedtime and on the weekends. Other than
their teacher, this women was the person responsible
for making sure that they were cleaned, dressed, fed,
did their chores, behaved, were polite, were looked

after when they were sick, injured, upset.

You will hear that among the boys under her care, were
these people, Luke Mack, Ivan Mudd, Eli Paul-Martin,
Eli Tookate, Tony Tourville, Daniel Wheesk, George
Wheesk. I expect these seven men to give evidence of
her treatment of them as little boys, of being insulted
by her. As well, I expect you to hear that in the same
environment, Luke Mack, Eli Tookate and Daniel Wheesk
happen to be sick happen to be sick to their stomachs
while in the dining room, at different periods, not at
the same time as each other and that they vomited into
their bowl or plate and that they were forced to eat

their vomit along with the food by the accused before
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the court.

I expect you to hear evidence from both a clinical
psychologist and a family physician that being forced
to eat one’s vomit in front of one’s piers in these
circumstances could cause physical and psychological
harm to a child and that, that evidence will assist you
in assessing the case before you.

You have this indictment, a copy of this indictment and
you will note that these allegations are framed through
the Criminal Code in two ways, either as assault or
assault occasion bodily harm or as administering a

noxious thing with intent to aggrieve or annoy.

But how did it all start? This is a long time ago.

You will hear evidence of a school reunion and healing
conference that took place in Fort Albany in 1992 or
1993 and that, that was the event that gave rise to the
breaking out of this information of these allegations
and resulted in submissions before the Royal Commission
on Aboriginal issues and resulted in a lengthy
investigation, actually, a five year investigation by
the Ontario Provincial Police with respect to this

school, this residential school.

We are talking then about matters that happened a very
long time ago. We are asking witnesses to recall
events from 30, 40 years or 50 years ago and as His
Honour has told you, mistakes are bound to be made on
details, just as inconsistences may show up. Your
responsibility of course is to use your accumulated

experience to decide whether an inconsistency is
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important or whether it is merely to be expected,
whether a mistake suggests the lack of honesty or just

an honest mistake.

Whether you can accept, from your own experience, the
person may be vague and unsure of details but still be
clear and certain on the harmful act itself. I would
only ask you, in this process, that you use your own
experience, your own COMMON Sense, your own knowledge
of human nature. Ask yourself whether or not there
have been events in your life, that because of their
unfairness, or joyfulness, or painfulness, are
unforgettable to you, although you may have forgotten
the details.

I would ask you to bear in mind that witnesses are not
evaluated by their education, by their, how articulate
their language is, by their socioeconomic background,
they are evaluated by your impressions of their
reliability and of their honesty, their sincerity.
Thank you.

THE COURT: Thank you Ms. Fuller.

MS. FULLER: My first witness would be Detective
Constable Delguidice.

DETECTIVE CONSTABLE GREG DELGUIDICE: SWORN

)

SXAMINATION TIN-CHIEF BY MS. FULLER:

Q. Officer, I understand that you are with the Ontario

soProvincial Police.

A. That's correct, yes.

Q. Stationed here in Cochrane.
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Yes.
And that you hold the rank of Detective Constable.

» o >

Yes.

Q. And how long, sir, have you been with the Ontario
Provincial Police?

A. Since September 6, 1988.

Q. And I understand through time and circumstances,

you have become not only one of the investigating officers but

in fact the investigating officer in this matter.
A. That's correct, yes.

Q. And could you tell us, officer, briefly, how you

became involved?

A. In November of 1992, I was assigned by my
supervisors to assist in the investigation and allegations that
vere made at uh, as a result of the Fort Albany Residential
5chool.

Q. And I understand that this arose, this request for
an investigation arose initially out of a school reunion or
healing conference that was organized in Fort Albany.

A. Yes.

Q. And could you tell us something about that.

A. In August of 1992, there was a uh school reunion
healing conference organized in Fort Albany, hum, by that
territories First Nations people for the former students of
Ste-Anne Residential School.

Q. And could you tell me where Ste-Anne's Residential
School is located?

A. 1It’'s located in Fort Albany, Ontario, which is
approximately 250 kilometres north of Moosonee, on the west
shore of James Bay.

Q. And it's in the District of Cochrane.

A. Yes.
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Q. The judicial District of Cochrane. Can you tell me

how long this conference lasted?

A. I believe it lasted approximately a week.

Q. Can you tell me what took place at this conference?
MR. CHARLEBOIS: Unless Detective Constable Delguidice
was at the conference, anything he can tell us would be
hearsay. He can indicate a conference took place and
as a result of what happened at the conference, that
the O.P.P. were then asked to take certain steps.

THE COURT: I do not know yet if he was so we will let
the Crown carry on.

A. I was not at the conference.

MS. FULLER: Q. Thank you.. Now as a result of what
fook place at the conference, I understand that issues arose
that were taken further.

A. Yes, hum, on November 6th, 1992, Chief Edmund
Metatawabin, as he then was, attended at the #15 District
leadquarters at South Porcupine, the Ontario Provincial Police

leadquarters and requested that an investigation be undertaken

into some allegations of physical and sexual abuse.

Q. And I understand that within this same time frame,
Chief Metatawabin had already given evidence at the Royal
Commission on aboriginal issues.

A. That's my understanding, yes.

Q. All right, as a result of this request what was the

response of the Ontario Provincial Police?

A. An investigation was undertaken.

Q. And during that investigation, how long was that
investigation, officer?

A. Uh from November of 1992 until mid 1996 before all
nllegations were, were completely investigated.

Q. All right, now this involved approximately how many
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interviews and how many interviewees?
MR. CHARLEBOIS: What's the relevance of that, Your
Honour?
MS. FULLER: Your Honour, it is the scope and of the
investigation and it assists in the narrative, in my
view, of how these matters came to the attention of the
police.
THE COURT: Well more to the point, I would think if
this man was the investigator in charge and has
personal knowledge of what occurred...
MS. FULLER: 1It's his investigation.
THE COURT: ...I do not see anything wrong with that.
MS. FULLER: Q. How many interviews were taken?
Approximately 900 interviews.
How many people were spoken to?

Approximately 700.

o B 0

Okay. Now in what I would call the day-to-day
business of police investigations, how does a complaint arise
and what is the usual course, if there is such a thing, of
police involvement?

A. Normally, if there's an allegation made, the victim
generally comes to the police to complain.

Q. All right, and what was the method, or to put it in
another way, was that what happened in this case and dealing
specifically with the allegations before the court but also
generally with respect how the matters were investigated?

A. No. There was one complainant that originally came
forward, that being Chief Metatawabin. Afterwards, there was a
list of names provided to us of potential victims and we
attended to those potential victims to interview them.

Q. And as a result of this, I understand was not 700

people but a dozen or so people.
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A. That's correct.

Q. And as result of speaking to them, did other people
come forward or did you go and speak to other people?

A. As a result of the original interviews that we did,
other names came out of potential victims or witnesses...

Q. Uh-hum.

A. ...and that, if you could say, snowballed to the
900 people or 700 people or so that we interviewed.

Q. And with respect to the complainants before the
court, did they come to you or did you go to them?

A. We went to them.

Q. Now officer, in the course of this mammoth
investigation, I understand that you were able to digest a
history of the school and of its status during the time in
question.

A. Yes.

Q. Could you just briefly outline for us the
packground of that school?

A. Yes. It dates back to the turn of the century. In
fact, to give you a history of the area, in 1892, there were
three Oblates of Mary Immaculate that attended the area, known
today as Fort Albany. They attended there to instill a
religion into the area people and as a result of going there,
chey set up a mission and in 1902, the Sisters of the Grey
_ross, as they were then known attended the area to enter into
1 mission partnership with the Oblates of Mary Immaculate. At
that time, a mission was set up at the area of Fort Albany and
in 1903, on June 25th, the first Albany Residential School was
bpened.

Q. So this would be then the Oblate priests and
prothers.

A. That's correct, yes.




10

15

20

25

30

[

125.

Detective G. Delguidice - in-Ch.

-
Q. That was a male order.
A. Yes.
Q. And the Sisters were called what?
A. The Grey Nuns, Sisters of the Grey Cross, I believe
it was.

Q. And did they have another name as well?

A. In time they became known as the Sisters of Charity
of Ottawa.

Q. Okay. Can you tell me what the structure was and
how it evolved until we get to the early 50's?

A. Originally, the mission at Fort Albany was built
closer to the bay on the, on the Albany river and annually,
there are Spring thaws and floods and over the years these
floods would basically wipe out the community and eventually
the community was moved further inland. As well as the floods,
there were also a series of fires that happened and in the
end, the Albany Residential School, the building as it stands
today was erected and put into full use in 1954.

Q. Also within Fort Albany.

A. Yes.

Q. Now I understand that Fort Albany is a, is a
community, not a large community.

A. No, it's not.

Q. Could you tell us something about the community?
A. There are approximately 1,500 Cree natives that
reside there.

Q. And so it is primarily a Cree community.

A. Yes, it is.

Q. And can you tell me how accessible Fort Albany is
from other communities in the North?

A. It's quite isolated. There are no roads with the

exception of a winter road, uh...
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There are no roads then.
There were no roads then, no.

And there are still no roads.

i Ol e

There's still no roads again with the exception of
R winter road.

Q. Yes.

A. Access 1s either by barge in the summertime or air
lane.

And that would be barge going from where to where?
From Moosonee or to all points up the coast.

By barge in the summer or...

b SR e

By air plane.

Q. And could you tell me what the names of the

dJommunities are that are close-by and what we mean by close-by?

A. Fort Albany is on the south shore of the Albany
iver. On the north shore approximately seven kilometres north

£ there is the community of Kashechewan. North of that, again

brth of that, approximately 400 kilometres, would be the

r
o

approximately 250 kilometres, is the community of Attawapiskat.
N

c

bmmunity of Peawanuk. And again north of that, right near
he Manitoba border would be the community of Fort Severn.

puth of Fort Albany would be, the closest community would be

Moosonee, approximately 250 kilometres away.

Q. All right. Now we've talked about, well, if you

had access to an air plane you can get there and you can get

25
there by boat, you've indicated during the summer months and

tHere was a winter road if you had a motor vehicle. What about

train?

A. The closest train would run from Cochrane here to

Mgosonee. There were no trains that went to Fort Albany.

30

Q. This school then was run as a Catholic Residential

School.
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A. Yes.

Q. And can you tell me what the catchment area would
have been for the school?

A.

Where did it draw its students from?
For the most part from the communities that I

5 .
mentioned on the west coast of James Bay. And there were also

pther students from around the northwestern Ontario area.

Q. All right and can you tell me what and I'm talking
about during the 50's and 60's - what industry there was in
Fort Albany?

10 A. There was relatively no industry in Fort Albany.
Q. What, what employment opportunities were there in
Hort Albany?

A. There would be employment through the church being
t the school or the church or the hospital that they run or
1Erapping.

)]

Q. I understand that at one time there was a sawmill
s well.

ol

A. Yes. I understand there was a sawmill that was
bpilt by the Oblates.

Q. So that, apart from trapping, your opportunity of
20
employment generally speaking was the school, the hospital or
the sawmill.

A. That's correct.

Q. And that these were run by the church.

A. Yes.
25

Q. And, in terms of, of infrastructure, what type of a
cgmmunity was it in terms of sewer and water and telephone and
hgw developed was it in terms of its infrastructure?

MR. CHARLEBOIS: Can I ask as to what the relevancy of

this type of evidence might be Your Honour?

30 MS. FULLER: Yes, Your Honour, the position of the

Crown is that this evidence is relevant in terms of how
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advanced the community was, what the options and
choices of the families were. What the options and
choices of children who went to that school happened to
be. What the socioeconomic conditions were.

THE COURT: Go ahead.

MS. FULLER: Q. Yes, could you tell me how advanced

he infrastructure was?

A. Not very advanced at all. Even to this day there

sn't full sewage systems within the community. The residences

lre small and sometimes, in my experience in investigating,

he residences now are certainly not adequate, one, two
edrooms at most. There are exceptions to that, of course, but
or the majority.

Q. Were there telephone lines?

A. No, there was not.

Q. Was there electricity?

A. There was, I believe, yes.

THE COURT: Are you talking about the present now or
the past?

MS. FULLER: Now I'm talking about the 50's and the
60's or the 60's.

THE COURT: Okay, I got the no telephone here.

MS. FULLER: No telephone, yes.

THE COURT: After that.

MS. FULLER: Q. Was there electricity?

A. TIt's my understanding there was, yes.

Q. Was there sewer and water?

A. At the school, ves, there was.

Q. For the general population.

MR. CHARLEBOIS: Well, Your Honour, again, how does the

constable know that? He probably wasn't even born in
the 50's.




10

15

o b

20

25

T

129.

Detective G. Delguidice - in-Ch.

MS. FULLER: The constable, Your Honour, in my
submission may know that from his five year
investigation of this matter from the hundreds of
photographs he has of Fort Albany and of Ste-Anne's

during that period. His photographs of the, the homes
of the community.

MR. CHARLEBOIS: 1In which case, it becomes hearsay.

THE COURT: And I do not know, if you come to a

conclusion after investigation of a general community

as to its infrastructure, I do not know that it is
inadmissible. I do not know just how relevant it is
and what probative value it has nor do I know what
prejudice it has. I will let you go for a while.

MS. FULLER: 1I'll try to narrow my scope.

Q. How would you describe the socio —-- in terms of
ocioeconomic conditions this community back then, from your
nvestigation and from everything you've seen and read about
he community?

A. Poorly developed.

Q. And the, the income level of people.

A. Again, the majority of people there were poor.

Q. The education opportunities.

A. From Kindergarten to Grade 8 at Ste-Anne
esidential School.

Q. Is there a high school?

A. There are no high schools in the Fort Albany area.
nere were no high schools in the Fort Albany area.

Q. Yes. I understand that from the records, you saw
nat the average student population increased from what, from
Cs opening to its closing, what were the parameters of the
bpulation, the school population?

A. On opening day in 1903 there were 32 students.
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Q. Yes.

A. And that population grew at times to upwards of
P85, I believe...

Q. All right.
A. ...sometimes as close as 300.

Q. And that would be in relationship to the beginning,

¢nce it opened and when it closed, when would the highest level
of student population be?

A. The highest would have been near its closure.

Q. Okay, and can you tell me what year it actually

a¢losed?

A. In 1976, the concept of residential schools was
evoked by the Government of Canada and that's when Ste-Anne
losed its doors, Ste-Anne Residential School as it then was.

Q. And from the school records, were you able to form
n opinion as to the percentage of students who were boarders
s opposed to day students?

A. The majority of students were boarders.

Q. And what were some of the reasons for that?

A. Because of the geographic location of the
esidences being outside of Fort Albany and within within Fort

Lbany the reasons for them being boarders would be it was a

inter time, there was still trapping going on and the

r
A
regsidential school firstly and also because of during the
w
£

amilies, the parents of the students would be out of the
pmmunity for the winter. They spent the winter on their trap
ines and that dictated that the students needed to be in
thool.

Q. And when you say because it was a residential

s¢hool, it was a residential school, you mean that the concept

of it was that it be a residential school.

A. That's correct.
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Q. Meaning a boarding school, is that what you mean by
residential?

A. That's correct.

Q. Was this boarding school, who were from the records

0

pparently the children, from what cultural background?

A. Primarily from the Cree First Nations background.

Q. And if not Cree, what?

A. The students from northwestern Ontario were of

O

jibway descent.

10 Q. And from the records who were...What was the

O

ultural background of most of the Crees...
A. Most of the priests....

Q. ...in other words were they, would they have been

mostly aboriginal or non aboriginal?

15 A. Non aboriginal.
Q. And of the nuns.
A. Nun, mostly non aboriginal.
Q. I understand that there were a few aboriginal nuns

though.
Yes.

And the brothers.

20

Again mostly non aboriginal.

ORI I O T

And I understand that in addition to brothers,

sisters, priests there were some lay people that were hired in

the school...
25

A. Yes.
Q. ...to assist in running the school.
A. Yes.

Q. Can you tell me the range of the ages that

apparently were in the school?
30

A. They would be from age six to whatever age they

graduated in Grade 8. As well with the orphanage there would
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be younger children.

Q. All right, were you made aware of how the, how the

children came to arrive at school at the beginning of the year?
A. Yes.

Q. And how did they get there?
A. Either by air plane or by barge if they were from

gther communities.

Q. Now I understand that as a result of the execution

f search warrants and the review of archives, you were able to

WYotain some of the historical records.

A. Yes.

Q. What about school records? How much luck did you
ave there?

A. We were unable to obtain any school records.
Q. Why is that?

A. Because over the years floods in the area
2stroyed most of them.

Q. And with respect to hospital records.

A. That's the same as with the school records.

Q. Now I understand that from your investigation of

the journals and the school records that apparently when

clrcumstances permitted, Fort Albany students were permitted to

g¢ home on weekends.

25

A. Yes.

Q. And I understand that from the school records, you

were able to determine if someone by the name of Anna Wesley

whose religious name was Sister Mary Immaculata.

30

MR. CHARLEBOIS: Would you let the police officer give
the evidence. I haven't been objecting to these
leading questions. They're more than leading. I mean,
they're suggestive of the answer of a yes or a no.

They were on non-contentious issues. 1I've kept my
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mouth shut. Could we get the evidence to come from the

police officer, please, and not from the Crown
Attorney?

THE COURT: Thank you very much.

MS. FULLER: I wouldn't have thought that directing the
officer to the nature of the document. ..

THE COURT: Well usually non-contentious issues can be

let in but if Mr. Charlebois objects, I have to uphold

his objection. It is leading.

MS. FULLER: Thank you, Your Honour. I'm going to hand

you a document and I'm going to ask you to tell us what

this document is..

THE COURT: Do you have a copy for the court?

MS. FULLER: I don't, Your Honour.

THE COURT: Henceforth, if anyone produces documents to
any witness, would you have a copy for me, please?

MS. FULLER: I will.

A. It's a personnel file, part of a personnel file for

Anna Wesley.

Q. And where, what does it indicate with respect to

e matters before the court?

A. It indicates that it's Sister Anna Wesley who is

so known as Sister Marie Immaculata.

Q. And does it indicate...
THE COURT: What does it indicate?
MS. FULLER: Q. Yes. Does it indicate when she, this

Sister Immaculata first became a part of the school?

A. Yes, it does.

Q. And what does it indicate with respect to that

A. It firstly indicates that she attended there in

imary school. It also indicates that on the 27th of July,
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1951...

THE COURT: Hang on for a second please. Tell her or
Miss Wesley, I want you to tell me immediately if you
have difficulty hearing. Do not wait.

MS. WESLEY: I find it so far from microphone and I
can't hear him.

THE COURT: Can you hear me now?

MS. WESLEY: Yes.

THE COURT: Please tell me immediately if you cannot
10 hear. Do not wait, please, tell me immediately. We
will rectify the matter right away.

MS. WESLEY: Yes.

THE COURT: Thank you.

MS. FULLER: Q. What does this document or archive
;indicate with respect to Anna Wesley on July 27th, 1951°?

A. It has an entry here that she arrived at, at Albany
on that date and held the office of - and there's a notation in
Firench - gardienne des garcons.

THE COURT: What date? I didn't get that.

A. The 27th of July 1951 as arriving.

THE COURT: Okay.

20

MS. FULLER: Q. 1Is there a reference to...What is the
next reference with respect to Anna Wesley?

A. The next reference down would be 1963 arrival at
Fort George.

Q. At what is the next reference?

A. And the next reference is secularisation 10 July

Q. And what does secularisation mean, officer?

A. I'm not quite sure.
30 MS. FULLER: I would ask that, that be made an exhibit,

Your Honour.
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THE COURT: What exhibit are we at?

CLERK OF THE COURT: Exhibit number one.

THE COURT: Very well, exhibit number one, the records
from the Fort Albany School.

EXHIBIT NUMBER ONE - Records from the Fort Albany
School numbered as 6047 - Produced and Marked.

MR. CHARLEBOIS: Can I just, for the sake of my

records, inquire, Your Honour, from the constable, is
that the one that bears the notation 6046 or 60477 It
should have a little number on there.

CLERK OF THE COURT: 1It's 6047.

MR. CHARLEBOIS: Okay. And it's four pages. There's
writing on them. There’s two pages writing on each
side.

CLERK OF THE COURT: Yes.

MR. CHARLEBOIS: Okay. Thank you.

THE COURT: Can I see it, please? 1Is the document
admitted for the limited purpose for which it was put
to the officer as a docket admitted completely?

MR. CHARLEBOIS: I'm not quite sure if Your Honour's
question as to the limited purpose.

THE COURT: Well, I have all kinds of dates here. I
have a birth...There is date of birth, there is dates
of baptismal, I have her date of first communion. I
have her date of confirmation, all of that is on this
document that I have...

MR. CHARLEBOIS: May I please...

THE COURT: ...plus other information.

MR. CHARLEBOIS: May I please quickly review the copy,
your copy of the document because mine is on different
pages and I'll be able to answer that immediately, Your

Honour? I don't have a problem with the entire
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document being made as an exhibit, Your Honour.

THE COURT: The entire document number, exhibit number
one, 1is admitted as evidence including all the
information contained therein. Thank you. By the way,
as I told you, you will be getting copies of every
exhibit that is entered in this trial.

MS. FULLER: Q. Officer, I understand that there was
, another archival document that bears the control number 6046
that is similar to the document that has been made exhibit one
fith a slight variation and I would like to show it to you.

A. Yes.

Q. And with respect to Ms. Wesley's tenure at Ste-
nne's residential school, what does that document indicate?

A. That document indicates that she arrived in Fort
lbany again on the 27th of July 1951 as gardienne des garcons.
hen the next entry is in 1962, arrival at Ottawa, maison mére,
nd held the office of aide garde-malade. Then again in 1963,
rrival at Fort George in the office of soins des malades.

MS. FULLER: I would ask that, that be made exhibit
number two.

THE COURT: Exhibit number two. Any objection,

Mr. Charlebois?

MR. CHARLEBOIS: I don't have any objection, Your
Honour. Perhaps the only comment I'd make is that I
would have no difficulty if Your Honour translated
those occupations or job titles into English for those
members of the jury who may not be bilingual.

THE COURT: I am not an interpreter.

MR. CHARLEBOIS: 1It's just a comment, Your Honour.

THE COURT: But I am not but you admit this document as

exhibit number two with all of the information it

contains therein.




10

15

So

pgrson.

25

30

137.

Detective G. Delguidice - in-Ch.

MR. CHARLEBOIS: Again, I will review it briefly but I
believe the answer is going to be yes.

THE COURT: Did you ever see it before?

MR. CHARLEBOIS: T have, Your Honour, but I have a lot
of documents and my documents are in a different format
and I just want to make sure of the format that is
being produced as an exhibit.

THE COURT: I am just wondering if we are going to have
to take so much time into introducing documents that
are non-objectionable, I guess, we are going to have a
time with the documents that are objectionable.

MR. CHARLEBOIS: I don't think that Your Honour will be
hearing of too many other exhibit or documentary
exhibits. I can foresee one possibly two more. That's
fine. That can be made an exhibit.

THE COURT: Exhibit number two.

EXHIBIT NUMBER TWQO - Records from the Fort Albany
School numbered as 6046 - Produced and Marked.

MS. FULLER: Q. Now, officer, I understand that in

ddition to these documents that are entitled "Obédiences",
first of all, do you know what an obédiences means in English

from the French, I understand that you are a Francophone

Yes.
And your understanding of obédiences.

Yes, it's basically, hum, posting of sorts.

A

Q

A

Q. Like an assignment.

A An assignment, yes.

Q The, I understand that in addition...

THE COURT: I am simply telling, Mr. Charlebois, I

would not have known that.

MS. FULLER: I wouldn't have known it except for the




5
L

=

5t O

h

138.

Detective G. Delguidice - in-Ch.

preliminary hearing myself Your Honour.

MR. CHARLEBOIS: If I had a problem with it, Your

Honour, I would have objected.

MS. FULLER: Q. 1In addition to these documents, I

inderstand that there were journals or archives kept at the

$chool of basically the day-to-day matters kept on a monthly

pasis, on a yearly basis.
A. Yes.

Q. And that some of those were destroyed by fire but
ome were not.

A. Yes.

Q. Now from your acquaintance with those archives with

espect to the period from exhibit one, July of '51 until '62

r '63 what is your understanding of Anna Wesley's capacity at

he school during that, those 11 or 12 years?

A. Hum, she was in charge of looking after the boys.

Q. Thank you. Can you tell me, officer, who replaced
er when Anna Wesley left?

A. It's my understanding that Brother Lauzon, Charles

Lauzon did.

20

25

30

Q. And are you aware of that as well from the journals

and documents kept by the church?

A. From the journals and from statements.

MS. FULLER: All right, those are all my questions.
Thank you.

...JURY RETIRES 11:55 a.m.

RECESS
P O N RESUMING:

THE COURT: I am just as delinquent as you are. We

must speak directly into the microphone.
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Walk over, give it to the witness. Don't talk to him

on the way and on the way back. We must. As T say, I

was as delinquent in not speaking directly into this
microphone so it is just a matter of getting use to it.
Did you hear me, Ms. Wesley?

MS. WESLEY: Yes.

THE COURT: Thank you. Please go ahead. Bring the
jury in.
.. .JURY ENTERS 12:05 p.m.

ROSS-FEXAMINATION BY MR. CHARLEBOIS:

W

Q. I just have a couple of points I want to cover with

ou, detective constable. At one point in your evidence before

he jury, you mentioned that the school building was destroyed
1?y fire. Is that correct?

A. Yes.

Q. And was that the structure that was built in 19397

A. Yes.

Q. And my understanding is that it burned to the
%round in...I'm just ascertaining there seems...Is there a

L

problem with her understanding?

CLERK OF THE COURT: I think she just wanted to correct you on
the date. She can hear perfectly well.

MR. CHARLEBOIS: Q. That, that school burned down or

that school building burned down in 1954. Is that right?

A. No, I believe there was a period of time before
54 that the the previous school had burned down. The now,
e school that was built in 1954 was built in stages.

Q. Okay. Now the school that was built in 1954 is
111l the building that's there today, is that right?

A. Yes, that's right.
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Q. Do you know from your investigation when the former

building burned down, the one that was there before 19547

A I believe it was 1939,

0 You believe it was...

A Nineteen thirty-nine.

Q. Okay. Now...

A August 22nd, 1939,

Q Okay. In 1939, there's a fire and a new school is
uilt or a new building is built.

A. Over a period of time, vyes.

Q. Okay. Then that building burns again or that
uilding built after 1939 in stages burns in 1954, right?
A. No, it didn't burn in 1954.

Q. What burns in 19547

A. Nothing as far as I know with regards to the

chool.
Q. What about the children's residence or dormitory?
A. That's quite .possible, I don't have any information
N that burning.

Q. Your Honour and the members of the jury have heard

reference to journals or chroniques, I would just like to I

take it you've reviewed these chroniques, detective constable.

A. Certain references to them, yes.

Q. Okay. With the court's,if the court feels that it

1= appropriate to do so there's one passage dealing with 1954,
Agrll 1954 which is in French which I propose to put to the
cgnstable who is bilingual and then I would propose to
translate it into English for the members of the jury. If my

translation is inaccurate, I'm sure Your Honour who is also

billingual will correct me.

30

THE COURT: Do you object, Ms. Fuller?
MS. FULLER: No, Your Honour, I'm content that the
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record be corrected on this issue.

MR. CHARLEBOIS: Q. At page 139 of the chroniques, it
fovers the period 1938 and 1960, it has listed "Avril 1954, 1le
', grande alarme ce matin a 4 h 30. La résidence des enfants
st réduite en cendres dans l'espace de quelques heures. Il
'y a aucune perte de vie mais tout le contenu de la maison est
rilé.".

Well first of all, are you familiar with that passage
've just read in French?

A. I am now, yes.

Q. Were you before I put it to you?

A. No, I wasn't.

Q. Okay. And Your Honour, members of the jury, I take
hat passage in French for those of you who are not French
peaking to read, "9 April, 1954, big alarm this morning at
:30. The children's residence burns to the ground within a
ew hours. There is no loss of life but the entire content of
he house is burned.".

MR. CHARLEBOIS: Does Your Honour accept that, that's
accurate?

THE COURT: Yes, I do.

Q. So was the children's residence, detective

bnstable, and the school were they one in the same building or
cre they separate buildings?

A. I'm not sure between 1939 and 1954 when that other
chool was built, the new school that's now in operation.

Q. Now the only other point I wanted to deal with you

$ in connection with the statements that you took in

bnnection with the investigation. The Crown was asking you
pout the procedure that was followed, the witnesses you
iterviewed. In the course of you taking statements from

tnesses, who would write out the statements, the police
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pfficer or the witness?

A. The police officer.

Q. And after the statement had been written by the
police officer, would the witness be given an opportunity to
Yead it, make changes before signing it?

A. Yes.

Q. And was this the procedure only employed by

yourself or was it the same procedure, to your knowledge,

[6)]

mployed by all the investigators in this investigation?

10 MS. FULLER: Objection, Your Honour, unless this
investigator was with those officers he couldn't give
evidence on that point.

THE COURT: Well he was asked if, to his knowledge, all
other police officers had the witnesses read the

15 statement and make changes. If he can answer as the
chief investigating officer, I will permit the answer.
If he can answer as the chief investigating officer
giving instruction to those working under him, I will
permit him to answer.

2 A. Yes, it was common practice that all the
ihvestigators write the, write out the statements themselves.
Q. Now when a witness was telling his story to the
police officer...We'll deal firstly with the statements you
took, would you write down everything the witness said?

A. They're paraphrased.

* Q. But anything dealing with reported incidents
dgaling with the school or treatments suffered at the school,
ygu would write down that, whatever the witness told you.

A. Yes.

Q. And again, to your knowledge, were those the

e
=)

rameters set out for the other investigators in this case?

A. Yes, they are.
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Q. And what about a situation if a witness would ask

you in the course of reviewing his statement after it had been
taken down by the police officer,
but.

well I want you to take that
I want you to take this portion out of the statement. Do
5]ou recall that occurring for one thing?

A. I don't recall that occurring, no.

Q. If that situation had arisen, what would you have
done?

A. It would have been my practice and it still is my
'Wractice if that occurs to cross-out that portion that the

=,

itness wants removed, to initial it myself and ask the

(0]

omplainant to initial it and put in a section as to why they
wanted it removed.

Q. The statement would not be re-written deleting the
1gortion the witness wanted deleted.

A. No, I would not do that.

MR. CHARLEBOIS: Thank you, Detective Constable. Those
are my questions.

THE COURT: Re-examination.

MS. FULLER: No re-examination.

“ THE COURT: Thank you very much, sir.

MS. FULLER: I would like to call Luke Mack to the
stand.

MR. CHARLEBOIS: Before that witness is sworn, Your
Honour, and in the presence of the jury I'm prepared to
2 admit the following that Anna Wesley, my client, the
person who is in the courtroom today was indeed the nun
known as Sister Mary Immaculata and that she toiled at
the Ste-Anne's Residential School in Fort Albany

between the years 1951 - and I'm sorry, I'm saying

30 something here...

MS. WESLEY: I can't hear you because you are not in
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front of the mike.

THE COURT: I am sorry, thank you. We will get use to
it. Start over.

MR. CHARLEBOIS: I'm prepared to admit, Your Honour,
for the members of the jury and before this court that
Anna Wesley, my client, the woman who is in court today
was the nun known as Sister Mary Immaculata, that she
was a soeur grise de la Charité d'Ottawa or a grey nun
at the time and that she toiled at Ste-Anne's
Residential School in Fort Albany between the years
1951 and 1962 and that the position she occupied was
supervisor, monitrice des garcons or supervisor of the
boys. From that admission, Your Honour, stands not
only in relation to Mr. Mack but in connection with the
other witnesses that the Crown will call throughout
this trial, well those witnesses obviously who were at
the school at the time.

THE COURT: This should facilitate your task a bit.
COURT INTERPRETER: Do you need an interpreter?

MS. FULLER: Yes, the Crown is asking for a Cree
interpreter to be sworn.

THE COURT: Very well.

GELA SHISHEESH: INTERPRETER AFFIRMED - Cree\English

LU

KE MACK: SWORN

25

EX

Testifies through interpreter.

AMINATION IN-CHIEF BY MS. FULLER:

30

Q. Mr. Mack where were you born?

Winisk, Ontario.

Q. And where is Winisk?
A. In Hudson Bay.
Q. What's your date of birth?
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Pardon.

What's your date of birth?

September 2nd, 1951.

I understand that you spent most of your childhood

Yes.

Do you recall how old you would have been when you

About five years old.

And who brought you there?

My aunt Mary Williams.

And why did she bring you there?

Because there was no, nobody to look after me.
What language did you speak when you went there?
Cree.

At that time, did you speak any other languages?
No.

How long did you live there?

Since how long did you say?

Yes. How long were you there, Until when?

Till 1966.

Okay. And did you finish grade 8 there?

Yes.

And from there, where did you go?

Kirkland Lake, Ontario.

And was that for high school?

Yes, K.L.C.B.I.

While you were at Ste-Anne's, where did you spend

st of your Christmas'?

A.
Q.
A.

Fort Albany.
And where did you spend all of your Christmas'?

Ste-Anne's school in Fort Albany.
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Where did you spend most of your summer holidays?
Fort Albany, Ste-Anne's school.

You were raised as a Roman Catholic in the school.
Yes.

?’rOID'IO

Q. And what was the religious background of the people

ho looked after you when you were a young child? What was

heir religion, your aunt and others who looked after you

efore you went there?
A. Roman Catholic.

THE COURT: I'm sorry. I did not understand that.
What was the answer?

A. Roman Catholic.

MS. FULLER: Q. Without telling them their names, do
ou remember the teachers that you had at Ste-Anne's? Do you
emember them, generally, the teachers?

A. Can you speak louder?

Q. Do you remember the teachers, your teachers at Ste-

nne?

A. Perhaps then, not really.

Q. Did you have different teachers every year or most
2ars?

A. I remember their names but...

Q. All right. Now I don't have to remember their
tmes. Do you just or do you remember what it was like with

ur teacher?
A. Yes.

Q. Were you afraid of your teacher?
A. No.

INTERPRETER: He's having a hard time to hear you.

MS. FULLER: Q. How did your teachers treat you when
u were there?

A. Fairly, just ordinary teachers I would say.
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Q. While you were there, who was the first person to

look after you other than why you were in class?

A. Anna Wesley.

Do you see her in court today?
Yes.

Q

A

Q. And where would she be?

A She sitting right, she's sitting right, right

there.

MS. FULLER: The person who answered to the charge,
Your Honour.

THE COURT: Indicating the accused.
MS. FULLER: Q. After all this time, how is it that

ypu can recognize her?

A. Because I was there most of the time, seven days a

week, hey, day after day.

Q. And besides you being there who else was there?

Was she there when you were there?

A. Pardon.

Q. Was she there when you were there? Was Anna Wesley

%here when you were there most of the time?

A. Yes.

Q. Anna Wesley I understand was in charge of the boys'
dormitory.

A. Yes.

25

Q. And was so for a number of years. She was for a

number of years in charge.

A. Yes.

Q. Do you remember who took over after Anna Wesley, if

arjyone and why you were still there? Did anybody else look

afifter you other than Anna Wesley?

30

A. Brother Lauzon, Charles Lauzon.

Q. And do you remember when that would be, roughly?

L
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A. Not really.

Q. Would you have been, do you remember if you would
ave been, it would have been when you were at the beginning of
our stay there or towards the end of your stay there?

A. It was the end of my stay.

Q. All right. When Brother Lauzon looked after you,
ould you have been under 10 or over 10. Can you tell us that?
Over 10.

How did you get along with him?

There wasn't any problem.

What was he like?

A ORI o)

Understanding.

MR. CHARLEBOIS: Your Honour, I have an objection to
make. It might be better to be heard in the absence of
the jury.

THE COURT: Very well. I will have to ask you to
excuse yourselves for a few minutes.

CLERK OF THE COURT: Members of the jury, you are
excused for a few minutes.

...JURY RETIRES

THE COURT: I think you had better speak into the mic.
MR. CHARLEBOIS: Thank you, thanks for reminding me. It
is no doubt for the remainder for the Crown to explore
what its witnesses, their relationship with Anna
Wesley, whether they were afraid of her, not afraid of
her, things of that nature, to get into an exploration
of the relationship of any witnesses, including Mr.
Mack, with people thereafter, a period of time that is
not covered by the indictment and a period of time
where the accused was not even present at the school,
in my submission, is not admissible, it is not relevant

and a comparison of how Brother Lauzon may have treated
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Mr. Mack for instance almost becomes evidence of good
character or bad character if tempered with how the. ..
THE COURT: Bad character of whom?

MR. CHARLEBOIS: Of the accused as compared with...I am
sorry, let me start that over. The accused has not yvet
put her character in issue. My submission is, that by
allowing Mr. Mack to testify about his relationship
with someone else who came along after the accused was
no longer at the school is not domain to the
proceedings before the court, that it is proper for the
Crown to explore with this and the other witnesses
their own relationship with Ms. Wesley, whether they
liked her, got along with her, were afraid of her,
whatever but not how they got along with caregivers who
were then there after she left.

THE COURT: Why?

MR. CHARLEBOIS: Because I submit that it may not be the
Crown’s intention, it almost becomes an introduction
whether conscious or otherwise and I am not suggesting
that it is conscious on the part of the Crown, to put
the character evidence and bad character before the
jury.

THE COURT: Well my understanding of bad character
evidence is that they can only be given one way and it
is certainly not related to what is going on here now
but I will listen to Ms. Fuller respond to your
objection prior to making a ruling.

MS. FULLER: Your Honour, the position of the Crown is
that how this and other witnesses were treated by
others at Ste-Anne’s is very (Unclear) to the hearing
both in terms of the narrative, in terms of examining

the issue of bias, in terms of arguments that will be
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made by my friend, that, on issues of credibility, on
issues of non-disclosure, on suggestions that they were

trouble makers, suggestions that they were punished
because they behaved worse...

THE COURT: Well we do not know that yet, do we?

MS. FULLER: Well we do not know that, well I do know
that Your Honour because I did a preliminary hearing so
I do know where we are going. I do know that there
will be a S. 43, unless I am very much mistaking,
argument made and evidence that these witnesses had
attended the school and got along with other people,
weren’t afraid of their other teachers, weren’t afraid
of their other monitors or caregivers is certainly
(Unclear) to how appropriate the discipline of, if you
want to call it discipline, the accused may have been,
particularly since one of the arguments that I
anticipate being made, that was made. ..

THE COURT: Said yes.

MS. FULLER: ...is the argument that with SO many people
to look after, you...

THE COURT: I said yes.

MS. FULLER: Oh, vyes.

THE COURT: I cannot see how the good character of a
position in authority has any reflection on the bad
character of another position of the same authority.
As to its probative value, not that heavy; as to its
prejudicial value, how can someone else’s good
character be prejudicial to an accused. I will allow
the question.

...JURY ENTERS

THE COURT: Thank you, Madam Clerk. Go ahead,
Ms. Fuller.
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MS. FULLER: Q. Thank you, Your Honour. You've told us
that Brother Lauzon looked after you, looked after the boys and
therefore you when you were there after Anna Wesley left. Can
vou tell us what he was like from your point of view?
Understanding, I don't know what more to say.

All right, were you afraid of Brother Lauzon?
Of what?

> o >

Q. I speak quickly. I'm sorry. Were you afraid of
Brother Lauzon while you were there?

10 A. No.
Q. How did he treat you?
A. I was treated good by him.

Q. During the summers, did Anna Wesley sometimes go on
v vacation, a retreat?

(a1}

i5 A. Yes.
Q. And who looked after you then?
A. Sister Maria Goretti.
Q. And how did she treat you?
A. All right.
Q. And were you afraid of her?
“ A. No.

THE COURT: Can I have the last name again, please?
Sister Mary...
MS. FULLER: Q. Goretti I believe. There wouldn't be

many students there in the summer, I understand.

2 A. No.

Q. Did Anna Wesley look after you in the summer when

she wasn't on vacation?

A. Yes.

Q. And were you treated any differently by Anna Wesley
Bhring the summer than during the winter?

A. No. No.
L
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Q. There were other, other than Anna Wesley, I

inderstand there were other nuns and priests and brothers at
the school.

A. Yes.

0 Were you afraid of them?
A. No.

Q

Do you have an idea of what kind of a child you
ere?

MR. CHARLEBOIS: I'm not sure that's a proper question,

Your Honour. That's for something for others to Jjudge.
THE COURT: Perhaps it is something for others to judge
but I think we all have an idea of what we think we are
like. I will let you ask the question.
MS. FULLER: Thank you.
Q. What kind of a child were you?
A. Good boy.
Q. I want to ask you about some specific events that
bu told the police officer about.

A. Yes.

Q. I understand that all children of the school had to
ke cod liver oil.

A. Yes.

Q. And how was it given out, the cod liver o0il, how

dild you take it?

25

wa

i

A. It was given by a spoon.
Q. And who gave it?
A. Anna Wesley.
Q. And if you wouldn't or couldn't take it by spoon,
5 there another way that you got the castor oil.

A. Yes, she use to put it in the porridge in a bowl,
s5ide a bowl of porridge.

Q. Do you remember an incident in which the castor oil
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bn the porridge made you sick?

THE COURT: Now wait a minute. Now I think we were
talking about cod liver oil and castor oil. 1Is it the
same thing?

MS. FULLER: I'm sorry. Cod liver oil. I don't think
they are, Your Honour. I'm sorry.

THE COURT: I never tasted either.

A. Yes, I got sick.

Q. And when you got sick where did this take place?
1%here did you have the porridge with the...

A. In the dining room.

Q. ...cod liver o0il?

A. In the dining room.

Q. In the dining room. And when you got sick, did you
vpmit?
15

A. Yes.

Q. And where did you vomit?

A. In my bowl.

Q. And why did you vomit in the bowl?

A. Because T had no...I didn't want to vomit on the

Ploor.

Q. Why not?

A. I didn't want to eat it from the...In other words I
wgds scared.

THE COURT: I did not get the first part.

25 MS. FULLER: "I didn't want to it from the, in other

words, I was scared.".
Q. You didn't want to eat it from where?
A. I was scared.

Q. What were you afraid of if you vomited on the floor
o¥| the dining room?

A. I might get, to get hit by the nun, Anna Wesley.
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Q. And why did you think that, that if you vomited on
the floor you would get hit by the nun, Anna Wesley?
A. She, she use to do that all the time.

Q. Did the, when you vomited into the bowl what did
nna Wesley do?

eyl

A. Make me eat it.

Q. And how did she make you eat it? What did she do
that made you eat it? What did she do or say?

A. She was yelling.

10 What was she yelling?

Because I wasn't eating.

Because you weren't eating what?
My wvomit.

And what did she tell you to do?

Fat it.
15

O P 0 o O

And other than telling you this, did she do
anything to you?

A. She hit me.

Q. Where did she hit you?

A. My face.

20 Q. Was she saying anything else to you other than

tglling you to eat it?
A. Yes.
What things was she saying?

You bastard, wild dog, some other words, names.

25 Some other...

Hum some other names and. ..

Bad names as usual.

Had she called you bastard before?

30

Q
A
Q
A
Q. What type of names, good names, bad names?
A
Q
A Yes.

Q

And can you tell me whether Oor not your mother and
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father were married?

A. No. Rephrase that.

0 Were your mother and father married?

A. No. I can't hear sometimes. I'm sorry.
Q

That's all right. How, when this happened, Luke,

you were there from the time that you were five until you were,
in 1966, say 15, and you told us that Brother Lauzon was there
part of the time. In that time frame, if you think about that,
do you have an idea of how old you were when this happened,

When you were forced to eat your vomit?

A. Before 10.

Q. Under 10.

A. Under 10, before 10.

Q. Were you in grade school yet?
15 A. Yes.

Q. And do you know how old you were when you started
Gfrade one?

A. No, not really.

Q. Did you start in kindergarten at the school?
20 A. Pardon.

Q. Did you start the school in kindergarten? When you

ki

25
th

or

365

in

were at, when you first went to the school were you put in

ndergarten?
A. There was no kindergarten that I remember.
Q. All right. When you started school or when you got

ere and you were about five years old, were you in a nursery
were you put in grade one, do you remember?
A. There was no nursery school then.
Q. Okay, the, when you were first there, the first
ar that you were there when you were five years old, were you

some kind of school, classroom environment that first year?
A. Yes.
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Q. All right. Do you and I know this hard so if you
ran't help us, you know, just say you don't know but do you

now 1f, do you remember if you would have been older than five

dr six when this happened?
’ A. Yes.

Q. All right. Older than five or six and younger than
10.

A. Younger.

Q. What did you do when she told you, when she hit you
"Bhnd told you to eat your vomit and called you names, what did
you do?

A. I, I, I eat.

Q. You ate it. When she was speaking to you and
cplling you these names and, and telling you to eat it, what

ap

20

fa

25

YQ

30

8s her tone of voice?
A. Like screaming.

Q. Were the, were the other, your other school mates

id the other children in the dining room when this happened?
A. Yes.

Q. How did this make you feel as a person forced to

eat your vomit in front of the others in the dining room?

A. T was, I, I didn't like myself.
Q. How did it make your stomach feel when you were
rced to eat your vomit after throwing up the first time?

A. I was sick.

Q. I want to direct your mind to another incident that
u spoke to the police about.
THE COURT: If you are going into a new area perhaps

this would be a good time to take the lunch break. We
will resume at 2:15 p.m.

.. .JURY RETIRES 1:00 p.m.
RECESSs
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PON RESUMTIN G:
THE COURT: I would like to, it is going on twenty after
three, I said this morning that I was going to name a
time that I want to start, we should start at that
time. There will be enough interruptions in this trial
that are going to be time consuming. If we get into

the habit of coming in here five, ten minutes after I

said when we are going to start, this trial will be

going on next September. So I would think that counsel
are in charge of the witnesses and in charge of their
interpreters, in charge, on and on. It is to start at
two fifteen, you do not start looking for them at
twenty after two.

COURT CLERK: I was told we have three Cree interpreters

here Your Honour because certain interpreters just

cannot interpret for certain people so I am not sure...

THE COURT: Well that was a problem we canvassed two

days ago. We could take shorter breaks and then, in

that way, we could be late a little bit. Here we go.

Are we ready or is there anything counsel wanted to

bring up at this time? Bring the jury in please.

...JURY ENTERS 3:20 p.m.

THE COURT: If my notes are correct, we left off as to

how the witness's stomach felt and his answer was, "I

was sick”, if my notes are correct.

MS. FULLER: Yes, I believe so, Your Honour.

MS. FULLER: Q. Luke, I understand you spoke to the
lice about another incident at the school when you had a bad
Ld or cough. Do you remember that?

A. Yes.

Q. And who was looking after the boys in the dorm when
at happened?




5

10

ypou?

15

20

A.
Q.

A.

MS.

A.

MS.

A,
Q.

PO PO »0 >0

Q.

158.
Luke Mack - in-Ch.

Anna Wesley.

And how old would you have been when this happened

1f I use 10 years old as a, a touch stone, would you have been
¢lder than 10 or younger than 10°?

Below 10. Ten.

FULLER: I'm sorry. Was that below 10?
Below...

FULLER: Ten.

Ten.

All right and can you tell me if anybody was with

Yeah we were two, there were two of us.

Who was with you?

LeQ Loone.

And what were you doing that got you in trouble?
We were coughing.

Were you allowed to cough?

I didn't think so.

Was it during the day or during the night?

At night.

Where would Anna Wesley be sleeping when you and

the other boys were asleep in the dorm?

A.

where she

25

30

?ﬁl.OIDIODﬁIOIDIO

There was, there was a room for her where she,

use to sleep.

How close to the dorm was it?
Very close.

And why were you coughing?

I must have had a cold.

What did Anna Wesley do?

She make me get up.

Get up from where?

From my bed.
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Q. Yes and go where?

A. To make me, she make me kneel down.

Q. Where?

A. On the floor.
° Q. Was this in the dorm or outside the dorm?

A. Right inside the dorm.

Q.. And how were you dressed?

A. The way we were dressed is sort of a nightgown.

Q. And what was it, what was it like where you were
'Rheeling?

A. It just felt the way I had felt before when T was

tpld to kneel on the floor. Of course the floor was really

cpld.

%1

20

wh

el

30

Q. Did Anna Wesley say anything or do anything to you
ther than make you kneel on the floor?

She hit me.

Where did she hit you?

With what?

Q

A. On my face.
Q

A Her hand.

Q. Was this before you went to kneel on the floor or

ile you were kneeling on the floor?
A. Before kneeling on the floor.
Q. How long did she tell you to kneel on the floor?
A. It seems like it was almost a whole night. It was
very long time that I knelt on the floor.

Q. Did she leave you...Were you alone or with somebody
se on the kneeling?

A. There were two of us.

Q Would that be you and Leo?

A. Leo. The two of us Leo and me.

Q And after she told you to kneel on the floor, did
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ghe go away?

A. She went back to her room where she sleep.
Q Did she come out to check on you?

A. Only if some, only if somebody coughs.

Q

While you were kneeling on the floor, did you fall
Once maybe twice, I don't know.

She hit me.

A.
Q. What woke you up?
A.

10 0.

This area where you were kneeling, was it close to
the beds or somewhere else?

A. Close to the wall.

Q. Okay. Did Anna Wesley at any time direct you to go
back to your beds?

A. I don't know.

Okay.

15

I can't seem to recall.
Did you stop coughing?
Yes a little.

Did Leo stop coughing?
20

ED:O!D'!OID'IO

He was forcing himself not to cough.
Q. Okay. Now there was another incident that you told
the police about that I understand happened during the winter

when you were outside.

A. Yeah.
2 Q. And you had to go to the bathroom. Do you recall
that?

INTERPRETER: Can you repeat that, please?

Q. And you had to go to the bathroom. Do you recall
that?

30 A. Yes. I was, we were, we were playing outside

duing the winter.
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Q. And when You were outside and if you had to go to
the bathroom where were the washrooms?
A. Inside.
Q. If it was during the recreation period or recess or

time you were Suppose to be playing outside, could you go
into the school and use the washroom?
A,

During our recreation, during the time we were not

llowed to go in because the doors were locked.
Q.

What did you, what did you do?

I couldn't go in and I shit my pants.
What happened to you?

I shit my pants.

When you went inside did Anna Wesley become aware

She caught me because she could smell me.
And what did she do?

She hit me.

Where?

On my face.

How many times?

I don't know.

Did she say anything to you?

Wild dog.

Anything else?

She called me all kinds of names like wild dog,

bastard, anything, anything at all.

a
10 A,
Q.
A,
Q.
of this?
15 A.
Q.
A.
Q.
A,
20 Q-
A,
Q.
A.
Q.
A,
25
Q.
A,
Q.
A.
30 0.

What was her tone of voice?

She was yelling.

How did this make you feel?

How did I feel? cCan you ask me that again?

How did this make you feel, the way you were

trepated in this incident?
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‘A. Like an animal.

| Q. How old would you have been during this incident?

before 10 years old, not even
10 years old yet.
5 Q. Again, would you have been older than five or six

¢r would you have been younger than seven or ej

ght or do you
Know?

Between seven and before 10.

You indicated that you were afraid of Anna Wesley.
10 Yes, I was afraid of her.

How afraid of her were you?

> o P o p

I, she use to hit me all the time.

MS. FULLER: If I can just have a moment, Your Honour.

THE COURT: Certainly.

MS. FULLER: Those are all my questions.
15
Mr. Charlebois will have some questions.

THE COURT: Thank you, Ms. Fuller.

CROSS-EXAMINATION BY MR. CHARLEBOQIS:

Q. How old were you when Anna Wesley left the school?

20 A. Maybe 12 or maybe 13, I don't know exactly.

Q. Was Anna Wesley, well while the time she was there

tilll she left, sorry, was she the only nun who looked after you

and the other boys?

A. She was the only one.
25 How many boys did she look after®

Q

A More than 100.

0 And she looked after them seven days a week.
A. Yes.

Q From early in the morning and all night.

A
Q

30 She, she use to sleep too.

But if a boy got sick in the middle of the night,
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she would look after one of these 100 or more boys, right?

A. I don't recall if she ever did that.

Q. When she wasn't sleeping, she was looking after the
boys seven days a week.

A. She was there.

Q. These boys that she looked after all alone, they
went in age from how old to how old.

A. From five till maybe 12 years of age.

Q. Well you yourself were there until you were about
15 were you not?

A. May, hum, around.

Q Was she also looking after boys as old as 16 or 17?2

A I don't recall.

Q. Were some of the older boys bigger than her?

A I don't, I, I don't really know.

Q Were there boys there, Mr. Mack, at the time who
were the size that you are today as a man?

A. I can't say anything to that. I can't recall
during, during that time I didn't know whether if there were
big boys or bigger than.

Q. Were there boys there that were bigger than you
when you were a boy?

A. Yes. That's all I can say, yes to that.

Q. Were there boys there who were bigger than the nun?
INTERPRETER: Excuse me, did you say nun?

MR. CHARLEBOIS: Yes, then the nun. I should rephrase
that.

MR. CHARLEBOIS: Q. Were there boys there who were
bigger than Anna Wesley?

A. During, during them days there must have been but I
don't...

MR. CHARLEBOIS: I'm sorry. I missed the last part of
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your answer, please.

A. During them days there must have been but I don't,

[ don't recall if they were big boys. There must have been
some .

Q. Today, as a man, as a man in your 40's, do you
ngree that it was a big job for one nun to look after more than
L00 boys alone?

A. To my knowledge, she was looking after more than
L00 boys. During that time when she was looking after the boys
[ don't think it was hard for her because she use to use of
nitting, hitting the boys all the time so that's what, that's
what I think right now, it couldn't have been that hard if she
would hit the boys all the time.

Q. You told us that you got along better when Brother

15Charles Lauzon replaced her, right?

A. Yes.
Q. When Brother Lauzon took over, you were older and
more mature than you had been when you got there, right?

A. When, when the sister left, when Brother Lauzon

20ltook over, Brother Lauzon was capable of dealing good things,

25

30

he was doing good things to, to me and that's why I was happy.

Q. Brother Lauzon was not only a man but he was also a

very large man, is that right, at the time?

A. He was huge.

Q. He was much bigger than Anna Wesley, right?

A. Yes.

Q. Did you listen better to Brother Lauzon than you
had to Anna Wesley partly because Brother Lauzon was a man-?
A. Brother Lauzon was, was always very directive and
he would never, he would never hit me and that's why I had to

listen to him.
Q. Did you also listen better to him due to the fact
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that he was a man and a very big man?

A. No because brother, no because he was so nice.

Q. You also mentioned this morning that in the
slummertime Anna Wesley would go away for short periods of time.
Is that right?

A. Yes.

Q0. And whoever was looking after you in the summertime
had a lot less boys to look after. 1Is that right?

A. Yes.

Q. Because most of the large group of boys were gone
lhome to their families, right?

A. Yes most, most of them were, went home.

Q. How many would be left in the summertime, Mr. Mack,

that you can remember?

15 A. Around 12.

0. There were rules at that school just like there are
rules at any other school. Is that right?
THE COURT: Maybe you should establish that he knows

about other schools and rules therein otherwise it is a

20 little unfair.

25

30

MR. CHARLEBOIS: Q. Well we heard this morning,

Mr. Mack, that after you finished at Ste-Anne's, you went to
high school in Kirkland Lake, right?

A. Yes.

Q. Did you go to any other schools except Ste-Anne's
and the high school in Kirkland Lake?

A. That's the only.

Q. Were there rules to follow at Ste-Anne's?

A. There was, nine o'clock was the class, class when
it started and at 12 o'clock was when we, when it’s finished
and I had, I had to go back where I was because I was not, the

classrooms were not in that where I was staying.
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Q. Because you were living at the school full-time,
lid you and the other boys who attended the school have a set
bf rules to follow?

A. Yes over, where I went to the school in Kirkland.
Q. Were there rules to follow also at Ste-Anne's,

Mr. Mack?

A. Yet I was there at Ste-Anne's and I was there all
the time from morning, we use to get up in the morning. We use
to go for breakfast. We use to go for, we use to go to school
and then all around the clock so how am I suppose to know if
there was, if there was something to follow.

Q. While you were there, did you know that there were
things you were allowed to do and things that you were not
allowed to do? Those are rules.

A. When I went in as a little child, I didn't know.
There was never no direction as I was, as I was there. When I
first stepped into that school and as the years came, that's
all I remembered was I was told to stay there to learn, to go
to school.

Q. I just want to be clear on your evidence on this.
You’re telling us that when you got there, you didn't know the
rules. That's fine. But you’re there for close to 10 years.
You didn't learn what the rules were there for 10 years.

A. I don't, I don't think I was given the rules.

MR. CHARLEBOIS: 1I'm sorry. Could you repeat that
answer, please?

INTERPRETER: I don't think I was ever given a rule.
MS. FULLER: Perhaps it might assist the witness, Your
Honour, if my friend could give an example of the type
of rules he's referring to.

MR. CHARLEBOIS: That might be helpful.

THE COURT: Well, it is your cross-examination.
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MR. CHARLEBOIS: Q. Was there a rule, for instance, do
you know what the word "rule" means, Mr. Mack?

A. Yes.

Q. Okay. Was there a rule, for instance, that you had
to line up to go into the dining room?

A. The only, the only thing I could recall is it's
time to get up, line up. It's time to eat. It's time to go to
bed.

MR. CHARLEBOIS: So as not to confuse the witness, Your
Honour, and before I move on to my next question, I
just want to make sure.

Q. You do know what a rule means, is that right,
Mr. Mack?

A, Yes.

Q. Did you ever break any rules while you were at Ste-

Anne's and Sister Anne was looking after you?

A. I don't remember.

Q. Would you agree with me if I suggest to you that it

would be difficult to spend close to 10 years in that school

without breaking some of the rules some of the time?

A. I don't know. I don't know how I would have break

any, any rules at all. To tell you this what you’re talking
about.

Q. Okay. I don't understand the Cree language,

Mr. Mack, so I may be missing something here in the translation

pbut are you saying that the 10 years or so that you were there,

you never broke the rules?

A. I may have broke the rules without knowing it.

Q. Was it Anna Wesley's job, from what you could tell

RS a boy there, to make sure that the rules were followed?

A. She never told us anything about as far as I know,

myself.
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Q. Let's deal with the time you claim that you were
playing outside in the wintertime and had to use the bathroom,
okay?

5 A. Yes.

Q. And actually just before we talk about that, in the
fime that you were at the school, did the place where you
glept, the dormitory, did it burn down at one point while you
were living at the school?

10 A. That was before I was there when that happened.

Q. So during the time that you were there, your
gormitory, the place where you slept, was always in the same
building for all the time you were there.

A. They, they had changed the dorm where we were
staying, as I recall. I don't, I don't remember exactly when.
15 Q. Okay. Do you mean by that, that in the close to

10 years that you’re there, there was no fire but at one point
you stopped sleeping in the same building and began to sleep in
n different building?

A. Prior to that there was, there was a building that
20Was burned down but as of today the school where I was it's
still standing today.

Q. At night, were you allowed to use the bathroom?

A. Sometimes.

Q. What do you mean by that, sometimes?

A. Before we would, before going to bed, we would line
up again so we can go and use that bathroom before going to
bed.

Q. Now the picture I have is that at night, you've got
over 100 boys all sleeping in the same dorm or room. Is that
right?

A. It's pretty hard for me to describe and recall

exactly how it was in that dorm, in the dormitory because they
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use to be in sections, and those sections were kind of small.

Q. So it was not one big room then, Mr. Mack?

A. No, not the, not the old one.

Q. What about the new one?

A. The new one was they had a big, they had two big
dormitories.

Q. Two for the boys.

A. Yes.

Q. So they split up the boys into two groups in the
new dormitories.

A, Yes.

10

Q. And how old were you when you changed from one
dormitory to splitting up the boys into two dormitories?

A. I can't say anything to that because T don't know.
15 Q. When the boys were split up into two rooms or two
dormitories, did another person start looking after the second
dormitory?

A. I can't recall to that.

Q. At night, if you needed to go to the bathroom
mjuring the night, could you just get up out of your bed and go-?
A. Yes. But I don't recall when they, when the, when
Chis came about, the two dormitories. I don't know how long
she was there at that time.

Q. Okay. But what I want to establish with you is
25ﬁ:hat at night, during the time you were there and during the
time Sister Anna was there, if you needed to go to the bathroom
luring the night, do you agree with me you just got out of your
bed, you went to the bathroom, did your thing and then went
back to bed?

THE COURT: I believe he answered that question
30

already. He said "yes". "Could you go up to the

bathroom at night? Yes.". I mean, are we going to
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beat this to death?

MR. CHARLEBOIS: Some of the answers given by the
witness, Your Honour, are then tempered by other things
that he says in the course of giving the answer.

THE COURT: Are you telling me that proper cross-
examination is to keep repeating the same guestion in
the hope to get a different answer.

MR. CHARLEBOIS: Not until you get a different answer
but if you get a witness who is obviously having
difficulty understanding some of the questions when the
problem is further compounded by translation, I want to
make sure that the answers that I am being given are in
response to the question.

THE COURT: Number one, I do not know how you can
comment on translation at all and I cannot...

MR. CHARLEBOIS: I'm not suggesting....

THE COURT: Just a minute. The Crown can not. We have
a qualified accredited Cree translator. We accept what
happens. I do not know what great difficulty he is
having.

MR. CHARLEBOIS: I'm not suggesting...

THE COURT: But I am just coming back to saying, proper
cross-examination is not asking the same question over
and over again in the hope that. Continue.

MR. CHARLEBOIS: May I go on to the other question, the
next...

THE COURT: About the bathroom again at night.

MR. CHARLEBOIS: I'm sorry.

THE COURT: Go ahead.

MR. CHARLEBOIS: Q. Did you need to get permission

from the nun before you went to the bathroom at night?

A. That, that time.
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Q. No, at any time at night, did you need to get

permission to use the bathroom?

A. I don't remember when that was open. I was there.
When what was open?

The new school.

Q
A
Q. That's not what I'm asking you about right now.
A I don't know if she was there.

Q

At night, when you needed to use the washroom, did

you need to get permission or just go?

A. No.

Q. Now when you were outside playing in the

wyintertime. ..

THE COURT: Okay, you are going on to a different
subject. Perhaps this would, you are going on to a
different subject matter, perhaps this would be a good
time for the afternoon break. We will break for
15 minutes and return.
...JURY RETIRES 3:25 p.m.
RECESS

RESUMING
THE COURT: Anything before we bring the jury in?
MS. FULLER: No, Your Honour.
THE COURT: Bring the jury in please.
.. .JURY ENTERS 3:37 p.m.
THE COURT: Thank you, Madam Clerk. Mr. Charlebois.
MR. CHARLEBOIS: Q. The day that you defecated in your

pants or shit in your pants to put it in your words, you and

the other boys, you told us, were outside playing, right?

A. Yes.

Q This was during the day.

A. Yes.

Q Why couldn't you get into the school to go use the




10

172.
Luke Mack - Cr-Ex.

—
bhathroom?

A. The doors were locked.

Q. Were the doors always locked when you were playing
gutside?

A. Like I said, the doors were always locked so nobody
gould get in, not all the time, sometimes.

Q. Was there a supervisor, somebody looking after the
hoys when they were playing outside?

A. No.

Q. Who came to let the boys into the school when the
playtime was over?

A. It was Anna Wesley who, who was always opening the

goors.
Q0. In what room did she smell you inside?

15 A. As you, as you get in, as we get in to change to go

for, to go for, to go to the dining room to go and eat.
Q. At that time you told us that you were between, you
vere more than seven and less than 10, right?

A. Yes.

20 Q. When you claimed that you were hit, was it slaps?

A. It was, she uses her, her hands, left or right.
She use to have a ring but I don't recall which hand she uses
to, meaning slapping.

INTERPRETER: Because that's what I asked him to

25 differentiate between hitting and slapping because in

30

Cree slap and hitting is the same.

MR. CHARLEBOIS: Q. Okay. Now what were you telling us
about a ring, the nun had a ring.

A. Yes, they use to wear rings.

Q. All the nuns or just this nun.

A. Yes, they use to where rings to show that, the

permanent, being a nun.
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Q. How many rings did Sister Anna wear?
A. One.
Q. When you claimed that she slapped you after she

Bmelled you, did she then tell you to go to the washroom?

A. Yes.

Q. And did she send you to the washroom to clean up

yourself and to wash your pants?

A. Yes as far as, as far as I know.
Q. And after you had washed your pants, did you rejoin
the other boys?
A. No.
What did you do?
She sent me to bed.

Q
A
Q. Do you remember what time of day this was?
A It was close to evening during supper time.
Q

Did it appear to you that day that you were slapped

and sent to bed as punishment for having soiled your pants?

A. That's what it looks 1like.

Q. And you never soiled your pants afterwards, after

2Qlthat incident in the time that you were at the school, is that

right?

A. That's the only time I know when that incident

happened as far as I remember. I don't, I don't, I can't

remember everything. I think it was only one time that

25/incident happened to me. I don't know. I can't recall

30

everything.
Q. Let's go on to the other matter you talked about

when you had, when you had the cough and you were made to

kneel. I want you to focus your mind on that now, okay.
A. What do you want me to say about where to talk

about it.
Q. I'll ask you a few questions about it, okay.
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A. Okay.

Q. Was it you and Leo who had a cough or just Leo?

A. Both of us I'm telling you. I am saying that
ecause I'm not too sure about it.

Q. I don't quite understand. What exactly do you mean
y that, Mr. Mack? What are you not sure about?

A. T guess both, both of us were coughing and I guess
that's why she made us get up.
Q. You told us this was at night so all the other boys
lere either sleeping or trying to sleep. 1Is that right?
A. As far as I know, it seems that everybody was
ither trying to sleep but nobody was moving around.

Q. And do you agree with me if I suggest that if you

and Leo were coughing, that would disturb the other boys trying

Lo sleep?

A. That I can't answer.

Q. Do you remember that incident, the one we're
ralking about now very well, the one about you being made to
rneel for coughing?

A. All I know is I was kneeling and falling asleep and
peing hit again and- still kneeling.

Q. Were you slapped for coughing that night?

A. You mean while I was in bed or while I was
rneeling.

Q. At any time that night.

A. I was slapped while I was kneeling down when I was

just about dozing off.

Q. Do you know or do you suspect why you were made to
xneel that night?

A. By coughing.

THE COURT: I did not hear that, I am sorry.
INTERPRETER: By coughing.
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THE COURT: Okay.

MR. CHARLEBOIS: Q. Now as I understand what you said
before the break, you almost fell asleep one or two times and
sthen you did, according to your evidence, Sister Anna would hit
you. Do you remember telling us that?

A. Yes.

Q0. And by hit, you mean slapped again.

A. Slapping. To me slapping and hitting is the same.
10 Q. But just so we're clear for this jury these were
slaps not punches, right?

A. Slap, very hard one. She use to, she use to slap
really hard.

Q. And did it appear to you that the reason you were
being slapped is because instead of continuing to kneel, you
Bwere starting to fall asleep?

A. Yes.

Q. Were you eventually sent back to your bed or did
vou stay kneeling all night?

A. That, that part I don't remember but I know I was

20kneeling there all night.

o

Q. What part do you not remember, Mr. Mack?

A. Whether if she had sent me to bed.

Q. Okay, so your best memory then is that you
continued to kneel all night and did not go back to bed, xight?
25 A. Yes.

Q. So did Sister Anna spend, from what you could see,
all night watching you and Leo so the two of you didn't fall
asleep?

THE COURT: I do not believe that was his testimony. I
30 believe his testimony was that Sister Anna went back to
her bedroom at one time.

MR. CHARLEBOIS: I'm asking him a question, Your
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Honour.

THE COURT: You cannot put evidence to him that is
contrary to what he testified to...

MR. CHARLEBOIS: I didn't suggest...

THE COURT: ...and suggest, and suggest to him that,
that is what happened. You can confront him with it
but you cannot say, "your evidence was that" when his
evidence was not that. It is unfair cross-examination
and serves to do nothing but confuse me and the jury.
MR. CHARLEBOIS: I don't believe that's what I said to
the witness, Your Honour.

THE COURT: That is how I heard so you can ask your
question again, go back to what he originally said.
Put it to him that he is wrong.

MR. CHARLEBOIS: To what he originally said.

THE COURT: To what he said in the direct examination.
Do not suggest to him that what he said in examination
in-chief is wrong or is not what he said.

MR. CHARLEBOIS: I don't believe that's what I said to
the witness, Your Honour, but I...

THE COURT: Well I am telling you that is what you said
to the witness. Now continue questioning and at least
put his evidence to him correctly. Challenge him if
you feel it is incorrect. Challenge him if you feel hh
has contradicted himself but do not tell him what his
evidence was in-chief in an erroneous manner. That is
not proper cross-examination and that is what your
question was so proceed.

MR. CHARLEBOIS: Q. Do you remember if the nun stayed

b all night watching you and Leo?

A. No.

Q. Is it your evidence, however, that every time you
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began to fall asleep there she would be to slap?

MS. FULLER: Objection, Your Honour, that wasn't her,
his evidence. The evidence was once maybe twice while
he was kneeling she came out.

MR. CHARLEBOIS: I'm not suggesting that that was his

evidence in-chief. I asked him, is it your evidence
that...

THE COURT: Now that, go ahead.

MR. CHARLEBOIS: That's what I just asked him.

THE COURT: I said, go ahead. I do not want to argue

with you every time I have something to say.

MR. CHARLEBOIS: Q. Are you telling us, Mr. Mack, that
very time you would begin to fall asleep there she would be,
he nun, to slap you?

A. I don't know if she was sleeping that night but as
ar as I know she came and slapped me twice that night.

Q. Now let's go back to the first incident you told us
bout, the one about being sick in the dining room, okay.

A. Okay.

Q. Do you remember if that day you had taken your cod
iver oil by the spoon or whether the cod liver oil had been
laced in your bowl of porridge?

A. As far as I remember, she had put it on my bowl.
'm not too sure about the other time.

Q. The time that I'm talking about is the time you
bld about the jury about being sick in your bowl of porridge,
kay. That's what I want you to focus on.

A. Now you really, now I'm really confused. Nothing
bems to be, said what I had said before.

Q. This morning you told us about being sick in the

ining room and throwing up in your bowl of porridge after you

E? taken cod liver oil, okay.
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A. Yeah.

Q. That's what I want to talk about. That day. That
incident, okay.

5 A. Yeah.

0. On that day, do you remember if you had swallowed

t

he cod liver oil or if it had been put in your porridge before
you got sick?

A. It happened so many times but the one I wanted to

Oct

alk about and I know about it and I, and I'm not really sure

pbout it but it happened.

Q)

Q0. At the time that you got sick and vomited inside

our bowl, do you know where the nun was?

Ll

A. She was right there.
Q. Wasn't part of her job to look after all the boys
18ln the dining room?
A. Of course because she was the one that was giving
ne that cod liver oil.
Q. But she was giving it to all the other boys also.
Is that right?
20 A. Yes.
0. Where in the dining room was the nun when you threw
dp into the bowl?
A. She was right there.
0. Right there in the dining room oOr right there next
2410 you.

Right beside me.
Q. Now there's something I'm not guite sure about.
Vou told the Crown and the jury and I'm sure Your Honour will
dorrect me if I've made the wrong note here - "] was sick when
sdl was forced to eat it". Do you remember telling us that?

A. That's exactly what I said. But I can't remember

D

verything because I, because there's been a lot of questions

L
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r

eing asked, being asked to me.
Q. Now what you were told to eat, Mr. Mack, or were

ou told the following, to eat what was in the bowl and did the

el Vel

owl consist of porridge and what you had vomited together?

A. Yes.

Q. So it was a mix of the two substance, the food and
the vomit.
A. Yes.
THE COURT: And I guess in fairness, the cod liver oil.
MR. CHARLEBOIS: Q. Now when you told the members of

10

—+

he jury, "I was sick when I was forced to eat it", by "eat

it", you mean eat the combination of cod liver oil, food and

<

romit, right?
A. Yes.
15 Q. What, what do you mean, Mr. Mack, by "I was sick"?

A. Of course they were trying to force me to eat my

yomit.

Q. Were you sick a second time?

A. Yes but I, but I didn't vomit as far as I remember.
20 Q. What do you mean then by when you say, "I was
gick"?

A. After eating my vomit when I was told to eat it.

Q. What happened?

A. I, I forced myself to eat it.
25 Q. But is it fair to say that you did not throw up
again?

A. No, that's what I'm trying to tell you. But I
d¢ouldn't, but I couldn't express myself. But if I had, was
lble to express myself...

30 INTERPRETER: Oh.

0

A. I go, that's what I'm trying to tell you right now

hut you don't seem to understand what I'm, what I'm trying to
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differentiate between being sick vomiting after eating my
yomit, I got sick. But I did not vomit.

Q What form did your sickness take at that point?
A I was forcing it down, forcing to keep it in.

Q. And what did you do after the meal was finished?
A Nothing, there was nothing I could do.

Q Well after the meal was finished and all the boys
left the dining room, did you follow the other boys?

A. Yes.
10
Q. Were you able to complete all of the regular

o))

ctivities after you finished eating the vomit that the other
boys did that day?

A. Yes.
Q. Are you presently working, Mr. Mack?
15 A. No.
Q. How long has it been since you've worked?
A. More than 10 years ago.
Q. Do you have a criminal record, Mr. Mack?
A. Yes.
20 THE COURT: Perhaps I should have a look. Have you

seen it Ms. Fuller?

MS. FULLER: I beg your pardon Your Honour?

THE COURT: Seen it.

MS. FULLER: Yes I have Your Honour.

25 THE COURT: Okay, no objection, go ahead. Do you have
another copy?

MR. CHARLEBOIS: I don't have another copy.

THE COURT: To repeat myself again, I suppose you will
tender the criminal record as an exhibit. If you are
30 going tender any document in writing as an exhibit, I
would appreciate very much receiving a copy before you

do so.
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MR. CHARLEBOIS: If I can make a photocopy of it when
we break.

THE COURT: No, that is fine, I have read it but we
talked about it yesterday, we talked about it this
morning. It seems to me that I always get a copy of a
document, that the original was intended to be entered
as an exhibit and I just do not have it in this trial.
MR. CHARLEBOIS: It wasn't my intention to enter the
document as an exhibit. It was simply my intention to
put the record to Mr. Mack, to ascertain whether in
fact it is his record and then simply to paraphrase the
number of convictions and the years of the convictions
and leave it at that.

THE COURT: All the more reason why I should have a
copy of it.

MS. FULLER: Your Honour can have my copy.

THE COURT: Okay but as long as I have something to
look at while you paraphrase it.

MR. CHARLEBOIS: The last part please.

THE COURT: I said, as long as I have something to look
at while you are paraphrasing it.

MR. CHARLEBOIS: Q. Thank you. Mr. Mack, I'm showing

ypu a two page document. Would you take a look at that please
and could you tell us whether that in fact is your criminal

ﬁecord?

THE COURT: Just a minute please.

MR. CHARLEBOIS: Q. I'm showing you a two page

bcument Mr. Mack, would you take a look at it please and could
u tell us whether that indeed is your criminal record?

A. I'm just going to take my time reading it over.

It's all my criminal offences.

MR. CHARLEBOIS: Because the record will not be made an
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exhibit Your Honour, I simply propose to paraphrase it
for the witness.

THE COURT: Very well.

Q. The convictions Mr. Mack, they start in Moosonee in
969, is that correct?

— O,

Yes.

And they finish in 1995 in Toronto, is that right?

> o

Yes.
Q. And I can show it to you again if you feel the need
Blut would you agree with me that there are convictions on 18
different dates between 1969 and 19952
A. He wants to look at them over.
Q. Sure and while you're looking, what I would suggest
ip that between 1969 and 1995, you were convicted on 18
@Lfferent dates of 29 different criminal offences.
MR. CHARLEBOIS: I might indicate Your Honour while the
witness is looking at the record that, that will be the
end of my cross-examination of this witness..
THE COURT: Just as a matter of interest, does your
20 paraphrasing shut the door on this criminal record?
MR. CHARLEBOIS: On.
THE COURT: This criminal record. I think maybe we had
better discuss it in the absence of the jury after this
is finished, well after you are through re-examination.
25 If I have any questions, then we will ask the jury to
wait a minute or two. Okay, you wish to paraphrase
what is in the record.
MR. CHARLEBOIS: Yes please.
THE COURT: Go ahead.

MR. CHARLEBOIS: Q. Now that you've checked it
g%refully with the assistance of the interpreter, you do agree

that is your record, right Mr. Mack?
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A. Yes.
Q. And you agree that there's 27 convictions on 18
different dates there.

A. Yes.
5

Q. And that the offences range from break, enter and
theft, wilful damage, fail to comply with a recognizance, am I
going too fast for the interpreter, attempted theft of a car,
mischief, possession of property obtained by crime under $1000,
flail to appear in court, causing a disturbance, assault and
1?‘_inally, assault with a weapon. Is that a fair summary of
what's on the record?

A. Yes.

Q. And that the sentences range from an absolute

Q.

ischarge in certain cases to time spent in jail on other
16lases.

A. Yeah.

Q. Just one last point or two Mr. Mack, when you told

]

s that you had not been working for some ten years now, how do
ypu support yourself, do you get a disability, are you on
Jgelfare, how do you live?

A. Disability pension.

MR. CHARLEBOIS: Thank you Mr. Mack, I have no further
questions.

THE COURT: Thank you very much Mr. Mack. Prior to

o5 going into re-examination by Ms. Fuller, I wonder if
you could give us two minutes and we will finish this
shortly.

...JURY RETIRES 4:45 p.m.
THE COURT: Ms. Fuller, it just seems to me that the
most serious offence in terms of the lengthiest

» sentence happened in 1969, some two years after he left

Ste-Anne's. Then, the record is full of absolute
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discharges, conditional discharges, 15 days, one year
suspended, probation, probation, three weeks, the most
serious after this I guess is five months in 1995, féur
years ago. I will leave it if you are happy to leave
it. Thirty days, 45 days, 30 days, five days, absolute
discharge, absolute discharge, absolute discharge,
absolute discharge, 60 days, one day suspended
sentence, probation, suspended sentence, probation,
conditional discharge, probation, six months, 15 days,
one year suspended.

MS. FULLER: 1If I could just see the record. Do we
have a copy?

THE COURT: I have marked it here, you know, in
fairness to the jury, you may want to point that out.

I am not running this case, you are.

MS. FULLER: Yes, I think I would rather do that then
file the record Your Honour and I only have a couple of
questions.

THE COURT: Is that satisfactory?

MR. CHARLEBOIS: Not really because as long as the
witness admits to the convictions on the record, then
that handles the matter. I mean, I don't intend...

THE COURT: You mean to tell me that if somebody gets
an absolute discharge for a crime in 15 years for the
same crime, that as long as it is admitted...

MR. CHARLEBOIS: It doesn't go to credibility of the
witness unless the witness disputes something that's on
the record. Mr. Mack has admitted the entries on the
record...

THE COURT: No, I think that is unfair.

MR. CHARLEBOIS: 1I'm sorry.

THE COURT: If Ms. Fuller brings the application, I
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will listen to it because I think it is patently unfair
to simply highlight those matters that one side of this
advisory system feels should be highlighted. When I
read it closely, it struck me that, I do not know where
he was getting all those absolute discharges for but
I'm sure it was not for break and enters that netted
him $50,000.

MR. CHARLEBOIS: There's a few comments I'd like to
make in the absence of the jury.

THE COURT: The jury is not here.

MR. CHARLEBOIS: No, I realize that. On more than one
occasion today, Your Honour has mentioned in front of
the jury that I am doing things that are either
improper or...

THE COURT: You can tell me that tomorrow morning all
right. Right now, we are dealing with the criminal
record and I am giving Ms. Fuller the opportunity of
doing something. Then we will proceed to the re-
examination and then we will proceed to any questions
that I may or may not have. Now if you do not like the
comments I make about what you are doing, I told you
before that my rulings, if they are improper and you
feel they are affecting the case, you know where to go
and I will be the first one to encourage you.

MS. FULLER: Your Honour, my suggestion would be that I
would just ask that the court file as a not review,
file the record and then we don't really get into an
issue of whether...

THE COURT: No, they can read it for themselves.

MS. FULLER: Yes, I'm content to do that Your Honour.
THE COURT: That is what we wanted, they can even talk

about those offences that are offences in relation to
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honesty and what not.

MS. FULLER: I'm content to do that Your Honour.
THE COURT: Okay, well bring the jury in.

.. .JURY ENTERS
THE COURT: Ms.
MS. Fuller: No.

4:50 p.m.
Fuller, do you have anything in reply?

THE COURT: Do you have any objection to that Mr.
Charlebois?

MR. CHARLEBOIS: No Your Honour.
THE COURT: Okay, re-examination.

RE-EXAMINATION BY MS. FULLER:

19

(2]

20

y

30

Q. Just a couple of questions Mr. Mack. I didn't see
anything on your record but could you tell us, have you ever
peen convicted to lying in a court of law?

A. No.

Q. And it was suggested in cross-examination that you
lave a pretty limited income. My question is, do you have
nything to gain by being here and giving evidence today?

A. No.

COURT INTERPRETER: I explained it clearly what you

Just said. His lodging is paid for and his meals but

he doesn't gain no other.

MS. FULLER: Q. Advantage of being here today other
han we're paying his expenses. There is no advantage in him
eing here today but we are paying for his expenses while he's
ere as a witness, is that what he's saying?

A. He says, I don't know what you're talking about,
bu guys are the one that asked me to come up here so.

MS. FULLER: Thank you.

THE COURT: Mr. Wesley, I have two questions just to
clarify two things in my mind, tell him that.
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COURT INTERPRETER: Excuse me, can you repeat the
question, you said Mr. Wesley.

THE COURT: Mr. Wesley, I only have...

COURT INTERPRETER: Mr. Mack.

THE COURT: Mr. Mack, I only have two questions or two
areas of questions that I would like to clarify. Do
you know whether the school officials or supervisors
knew that your mother and father were not married?

A. They were aware of it, vyes.

THE COURT: I would like to ask you one more question.
It relates to your denial of breaking of rules, you

said you

lid not break the rules to the best of your recollection. All

want to know is, do you know why you did not break the rules?

A. Like I said, I don't know what you're talking

THE COURT: Any questions arising out of mine?

MS. FULLER: No Your Honour.

THE COURT: Very well, ladies and gentleman of the
jury, we did not finish at four thirty but we did
finish this witness. If you would be back here
tomorrow for ten o'clock, we will go on to the next
witness.

...JURY RETIRES 5:00 p.m.
MR. CHARLEBOIS: Just so that Your Honour and the Crown
in planning for the rest of the week know, on the basis
of the ruling that you made this morning on the
expertise, I will not be challenging the qualifications
of Jaffe and Grey (sic) but I will be requesting a voir
dire, not on their qualifications but on the evidence

that they propose to lead...
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THE COURT: On the admissibility.

MR. CHARLEBOIS: On the admissibility before obviously
they testify in front of the jury but by admitting
their qualifications, it will shorten the process.

THE COURT: It certainly will and I thank you and Ms.
Fuller, when do you expect to have the experts here?
MS. FULLER: Doctor Kain is coming in this evening,
Doctor Jaffe is coming in tomorrow afternoon, should be
here tomorrow my noon.

THE COURT: Okay well this is going to take a while.
How about the jury? I wish I would have been told that
a little earlier because we have them coming in at ten
o'clock now.

MR. CHARLEBOIS: Well Your Honour, your ruling was only
made this morning, then we moved on to witnesses right
away so...

THE COURT: No, I am not pointing a finger, I am just
talking about logistics right now. What do we tell the
jury and half are out the door I can guarantee you.

MS. FULLER: I had intended on calling one more
complainant before I call the...

THE COURT: One more complainant should last the
morning.

MR. CHARLEBOIS: That's fair.

THE COURT: Then the motion on the admissibility of the
evidence of Doctor Kain and Doctor Jaffe.

MS. FULLER: Yes, that would get me into problems
wouldn't it? Well then, I won't be doing that Your
Honour.

THE COURT: Can we start at nine tomorrow morning?

MS. FULLER: Yes.

MR. CHARLEBOIS: Only tomorrow, it creates a problem
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for me because there's a matter that, there's a matter
that I, I had to reach the law society by 4:30 p.m.,
that's gone so I've got to reach them tomorrow morning
and nobody answers the phone there until nine.

THE COURT: Five after.

MR. CHARLEBOIS: Sorry.

THE COURT: Hoping that your problems are small, five
after.

MR. CHARLEBOIS: There's not problems.

THE COURT: What is this, is it going to be a long
conversation?

MR. CHARLEBOIS: No, 9:30 a.m.

THE COURT: That is a long conversation.

MR. CHARLEBOIS: Yeah but it's just that I've got to
make it from the hotel, from the hotel I then have to
get here, get gowned and I also want to, whatever time
you say, I want to make sure that I'm in that seat.
THE COURT: The doors are opened here at 8:30 a.m. I
was up this morning at six o'clock looking at that
motion. If you can have your call in at nine, as soon
as you are done, if you have done everything else you
could before, we could...

MS. FULLER: He can call from my office, from the
Crown's office upstairs.

THE COURT: Okay, how is that?

MS. FULLER: So we can be here.

THE COURT: And then that way, we can get going on the
motion. Do you have a lot of material to submit?

MR. CHARLEBOIS: I'm not submitting anything on the
motion. What I would propose is that if I admit the
expertise of Jaffe and Kain, that these witnesses then

give their evidence in-chief that the Crown proposes to
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lead, I cross-examine them and then I make my
submissions on what portion I feel is admissible.

THE COURT: Oh, we do not have to do this at nine.

MR. CHARLEBOIS: No.

THE COURT: Okay, we can start at ten o'clock, complete
your phone call to the law society...

MR. CHARLEBOIS: But in the absence of the...Sorry, I
interrupted you, go ahead.

THE COURT: Would we take the evidence in the absence
of the jury?

MR. CHARLEBOIS: It seems to me that we should because
we don't know what the experts yet are going to say.
We don't know if they are going to be going outside the
parameters of their report. I understand that, that
may very well be the case.

MS. FULLER: Well Your Honour, I've already indicated
that I would not be examining witnesses beyond the
parameters of their opinions and the report is there
and my questions will be...

THE COURT: I would expect that otherwise you would
have to serve an amended document...

MS. FULLER: Yes...

THE COURT: ...to defence.

MS. FULLER: Yes and...

THE COURT: And I could just rule it, well if you see
what is coming is not in the report, you get up and
object, I have to uphold the objection. Otherwise...
MS. FULLER: What is in the report is what I'm calling,
is the evidence I'm calling, that's it, that's all.
THE COURT: If you start elaborating on it, there will
be good cause for...

MR. CHARLEBOIS: For an adjournment.
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THE COURT: An adjournment or a sustained objection.
MS. FULLER: Yeah.

THE COURT: An adjournment.

MR. CHARLEBOIS: I feel an adjournment would be proper
if we go outside the parameters of the report, if the
evidence is deemed admissible. Why don't we cross that
bridge when we get to it?

THE COURT: I am going to deal on a if and when basis
on every point. If you want to make motions on
mistrials, on adjournments, or whatever, I will deal
with it as it happens.

MR. CHARLEBOIS: That's fine.

THE COURT: If Ms. Fuller presents the evidence that is
contained in the reports of the experts, we are home
free.

MS. FULLER: That is my intention Your Honour.

MR. CHARLEBOIS: On the basis of that, we'd be starting
at what time tomorrow?

THE COURT: Ten o'clock. I just thought that the
motion would take an hour but there is no motion until
we hear the evidence and if we go beyond the
parameters, here is your objection. Ten o'clock.

ADJOURNED
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THE COURT: Anything counsel wish to bring up before we
call in the jury

MR. CHARLEBOIS: No Your Honour.

MS. FULLER: No.

THE COURT: Bring the jury in. Ms. Fuller.
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Tony Tourville - in-Ch.

.. .JURY ENTERS 10:00 a.m.
MS. FULLER: The Crown calls Tony Tourville to the
stand.

ONY TOURVILLE: SWORN

H

XAMINATION IN-CHIEF BY MS. FULLER:
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Q. Mr. Tourville, where were you born?

Hearst Ontario.

And what is your date of birth?

October 5th, 1950.

Where did you spend your early childhood?

At Ste-Anne's residential school, Fort Albany.

ORI © B - @ I

And you arrived at Fort Albany, at Ste-Anne's
chool at approximately what age?

A. Nineteen fifty-four when I was approximately four
ears old.

Q. And before then?

A. I had lived in different logging communities in the
earst area.

Q. Why were you sent to Ste-Anne's?
Because I was a ward of the Children's Aid.
Did you have siblings?
Yes I did, three sisters and two brothers.
And were they sent to Ste-Anne's as well?
For the most part, yes.

You stayed at Ste-Anne's until when?

o » O PO

Up to the summer of '61.

Q. After that, I understand that a foster home was
ound for you and your brothers and sisters.

A. Yes, I spent the later years of my life in foster
omes.

Q. So you would've been at Ste-Anne's until you were
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