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Conflicting governllU!nwl and Indian percepti01l.f of/he traditional 
l,vd,hood prrmliSU o/Treaty 8 ~nut ro thIS day. and have been 
/he subject 0/ court c(JSes and other uuempu a/ resolution Thus. 
a reViewo/the historical basIS o/the difJenng views IS undertaleen. 
In order to explorejuture-onenled solu/ions. the authars canvass 
poun'lUl remedIes. IIIcludl/lg attitudInal and policy changes. The 
article IS placed wrthl/l the context 0/ the broader changu 
notronally and internationally, such as the Waltangi Tnbunal 1/1 

New Zealand. 

Introduction 

Over the past two decades in Canada, treaty and Aboriginal issues have 
assumed increasing importance and attention. A great number of Native 
issues have been brought forcefully to public attention,' These range from 
Native claims and court cases to protests over land and resource rights, such 
as at Oka in Quebec. Meares Island in British Columbia, the Temagami 
Wdderness in Ontario, the Innu in Labrador and the Lubicon In Alberta. 
These conflicts often have deep historic roots and are representallve of the 
grievances and unresolved relationships between Canada and Aboriginal 
Canad ians. Mirroring the cont inuing importance of treaties as an area of 
co nflict, for example, the Royal Commission on Aboriginal People identified 
"the legal status, implementation and future evo lution of abo rig lila I treaties, 
inc luding modem-day agreements" as part of its research mand3te (Canada, 
1991. p. 13). 

In Canada, treaties are the most visible and long-term manifestation ofthe 
relationship between the Canadian Crown (or the British, prior to 
Confederation) and Aboriginal peoples. From thegovemment's perspective, 
the treaties were fai fly straight forward agreements to secure title to tradil ional 
Native land and resources so that they cou ld be used for sett lement and 
resource development. MIlitary alliances and peaceful relations between 
European settlers and Aboriginal nat ions were also cons iderat ions. pan Icularly 
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in the early treatIes. From the Aboriginal perspectives (espcc::ially in western 
Canach). the Ire;llies were vie .... -e<t asa compact with the Queen's represcntali Yes. 
This compact was to ensure their physical and cultuntl survival as well as to 
confirm peaceful and enduri ng relations with the European newcomers 
(Foster, 1987. pp. 195-200). Other Aboriginal concerns werc protect ion from 
encroaching settlers , relieffrom hardship and illness, and the enhancement of 
future possibi I it ies for IheirpeopJe through promises ofbenefils and assistance. 
such as ooucation, agricultural and hunling-related implements. and cash. 
The legacy of the treaties is that, in mnny cases, the government and 
Aborigmal Sides fundamentally disagree about the nature oftheuealies. whal 
each SIde gave up and gained, and what promises were actually made. This 
IS vividly exemplified in the case of Treaty 8 by the ongoing controversy 
surrounding the content and implementatIOn of treaty prom ises about traditional 
huntmg, fishing and trapping livelihoods. 

Signed in 1899. with adhesions in 1899 and 1900, Treaty 8 covered the 
traditional lllnds of the Cree and Dene of northern Alberta, northeastern 
British Columbia. northwestern Saskatchewan and the adjoining area ofthe 
Northwest Territories south of Great Slave Lake. Unlike the treaties signed 
in the southern "ferti le belt " of the prairie provinces, the government's 
primllry objective fo rTreaty 8 was not toopen Aboriginal lands for agricultural 
senlement, but rather to acquire potenti lllly rich mineral and petroleum 
deposits. Treaty 8 was negotiated dunng the gold rush in the Yukon ofthe late 
1890$. As with more southerly treaties. provision was made fo r agricultural 
implements, but the interests ofthe Cree and Dene signatories were refl ected 
in promiSes reillting to their trndilionallivelihoods (Canada, 1899, p. 12). 

Confh cting governmental and Indilln perceptions of the traditional 
livelihood promises persist to this day. and have been reflected in cou rt cases 
and other anempts at resolution. These Include the treaty review processes 
begun by the Grand Council of Treaty 8 of Alberta, the Treaty 8 Tribal 
Association of British Columbia, the Northwest Territories Treaty 8 Tribal 
Counci l ::md the Treaty 8 Prince Albert Tribal Council of Saskatchewan. The 
crux of the treaty inteillretallon dispute centres on two facets of Treaty 8: one 
IS the actual WTlllen document and the provisions it contains, and the other IS 
the whole area of verbal promises and negotiations, often lenned the "SPirit" 
ofthe Heaty (Daniel, 1987, p. 47). 

In addition to disagreement over the document and spirit of Treaty 8, its 
subsequent Interpretation over the almost one hundred ensuing years IS a 
contenliOUS area. Events that followed ItS Signing have changed the context 
ofthetreatyconsidernbly. For example, SIX years later, in 1905, the provinces 
of Alberta and Saskatchewan were created out ofthe southern pan of what had 
been the Northwest Temtories. and they Included much of the Trealy 8 area 
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Broader economic interests were also important, as non-renewable and 
renewable resource extraction, as we ll as fa rm ing in some regions, gradually 
became permanent and dominant fac tors in the treaty area. More recently, 
envi mnmental degradation also became an issue. With the changi ng condit ions, 
provisions regarding hunting, trappi ng and fis hing have taken on added, and 
more complex, s ignificance. 

The ai m of this paper is to examine the controversy surrounding the 
tradi tional livelihood promises of Treaty 8, to analyze the major areas of 
contention and to suggest possibl e remedies. We will look at the negotiation 
process and the promises conta ined in the treaty, as we ll as its implementation 
in Alberta up to 1940.1 We are concerned with the history of implementation 
to 1940 because this is the time period when most of the major changes 
occurred. However, the historical momentum of this issue has persisted 
beyond \940, into Ihe I 99Os, and shows few signs of abating. Undoubtedly, 
it wi ll also affect future matters, such as thecomprehensivec laim negotiations 
of the Dene peop les of the Northwest Territories who are within the Treaty 
8 area. In OUf ana lysis, we will draw on recent field research and on materials 
gathered by the Indian Associatio n of Alberta'sTreaty and Aboriginal Rights 
Research group (T ARR) in interviews conducted with Cree and Dene elders 
in the 1970s to document their understanding of the promises made during the 
treaty negotiations. As well , we incorporate the results of several unpublished 
research stud ies that have been completed on the post-treaty period (McCardle, 
1976, and Daniel, 1977). As part of our approach, we develop an analytical 
framework to understand the implementation of Treaty 8, centring on four 
po ints: the authority to interpret the treaty; the substantive debate over the 
meaning of the treaty; the governmental (or jurisdict iona l ) control over 
hunting, fishing and trapping livelihoods; and thediffering social philosophies 
underlying the conflict that surrounds the treaty. As well , we provide an 
updateofsome of the current concerns of the Treaty 8 chiefs. Given ourpublic 
policy interests, we will conclude by reviewing current experiences with 
some avenues and alternatives for resolving the disputes regarding treaty 
rights and tradit ional livelihoods, including a selective overview ofa United 
Nations study, the New Zealand's Waitangi Tribunal, the lessons from 
modern treaties, court decisions, constitutional change and finally the Royal 
Commission on Aboriginal Peoples . We conclude that political will and a 
public consensus are required to develop future-oriented so lutions. 

I. Treaty 8: Context, Negotiation and Native Perspectives 
Histortcal Contexl 
II is clear that treaties afe one of the basic elements in the relationShip 

between theGovemment of Canada and the Aboriginal peoples who negotiated 
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and signed them. To appreciate the meaning that each party attached to a 
treaty, and the expectations that they had of its role, an understanding oflhe 
context ofthe Ireaty is important. Both Indian and European nations had their 
own tradit ions of treaty making prior to the negotiations and signing of the 
numbered treaties of western Canada. These treaties had various purposes 
within both the Indian and European traditions, including, for example, 
establishing peace between the parties and ensuring the territorial integrity of 
the participants. 

Imernal ionaltreaties between European nat ions are well known. Aboriginal 
nations also entered into treaties among themselves, such as the treaty 
between the Dakota and Ojibwa communities in Manitoba in 1866. Chief 
H'damani of the Dakota explained that "the Dakota acquired from the 
Ojibwa the right to live in and use the Turtle mountains; the Ojibwa were 
often resident there." H'damani gave the chief warrior of the Ojibwa four 
horses and five sacred pipes to cement their land.sharing relationship (Elias, 
1988, p. 29). 

The numbered treaties in western Canada were signed in the historical 
context of over 200 years offur trade relations between Aboriginal and Euro· 
Canadian peoples. The relationship that developed was based on mutual 
interdependence, and this influenced the expectations that were brought to 
treaty negotiations. 

Indian political thought allhe time of the treaties has received 
little historical attention. The most useful starting point is the 
assumption that the basis ofthe native legal system. . . is that the 
concept and practise of reciprocity is offundamental importance . 

. . Reciprocity, mutual obligation, governed interpersonal and 
kinship relationships but it is also basic to the Indian approach to 
the fur trade and I suggest to treaty making. [Friesen, 1985, pp. 
35-36] 

Moreover, at the time of the signing of many of the prairie treaties, the Indian 
economy was under tremendous stress due to fac tors such as the declineofthe 
bison herds . Friesen argues that the need for security, traditionally based on 
reciprocal relationships, and the need to negotiate peace agreements with 
potentially hostile strangers were strong motivating factors for Aboriginal 
peoples in these areas to enter into treaties: "The need for reciprocal 
relationships and the search for security are, I believe, the basis of Indian 
political thought and attitudes at the making of west em treaties" (Friesen, 
1985, p. 36). 

The initial Indian perception of Treaty 8 was thai they had successfully 
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entered into a ru iproca l relationship that would afTord them security in the 
future: 

This picture of a post-treaty life in which Indians would remain 
free and independent, but with government assistance to fall back 
on and the prospect of greater opportunities in the fur trade, 
seems to have been responsib le for removing many of the Indians 
[sic] doubts . [Daniel, 1987, p. 79] 

This view was consistent with expectations developed during the previous 
two centuries of the fur trade. As Alberta historian John Foster points out, 
elaborate furtrade ceremonies and protocols that stood the test of time fo r 
over two hundred years anest to the compact that was developed: the partners 
in the mutual relationship were regarded as "we" rather than "we-they." 
Foster extends the co ncept of compact in the fur !rade to subsequem treaty 
negot iations: 

Two peoples, culturally distinct, interacted ona fair and equ itable 
basis. Each party to the pact could make demands on the other. 
... Negot iating from apositio n of instabil ity and pot ential chaos 
and crises, the Indian leaders sought to reaffirm (i n the treaties) 
the traditional basis of Indian-white re lations-a compact . I n this 
they believed th ey were successful. They believed the 
representatives of the white community saw it in a similar light. 
[Foster, 1987, p. 199] 

2. Treaty 8 Negotiations- Ihe Indian perspective 
Three main accounts of the Treaty 8 negotiations have been completed in 

the past two decades by Fumoleau (1976), Daniel (1977, 1987) and Madill 
( 1986). The principal historical account written at the time the treaty was 
signed is by Charl es Mair ( 1908), a member of the Treaty 8 Commission. 
Elders were interviewed by the Indian Association of Alberta inthe 1970sand 
the Grand Council of Treaty 8 in the 1990s, and corroborated that the Native 
view of Treaty 8 was ora negotiated agreement, where they sought and were 
assured protection of their interests. Repeatedly, elders reponed that their 
grandfathers and leaders had not agreed to the treaty until they were assured 
that their livelihood would be protected "as long as the sun shines and the 
rivers flow" (TARR, 1972: Isadore Willier, Wabasca). One elder, Jean Marie 
Mustus, a grandson of key Treaty 8 negotiator Mostos, retold the story of 
Treaty 8 negotiations as handed down in the oral tradit ion, which places 
emphasis on verbatim understandings of important speeches: 

As the promises were made, there were many I overlooked and 
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did nOI accept. I was very caulious as I was beginning 10 
understand what he was talking about. II was only after I was 
cenain what he was promising me and what he was planning to 
do that J shook hands with him. What he said was written on a 
piece of hide and he made reference to the sun and the water, that 
is when 1 shook his hand .• 'They tried to make changes," said my 
grandfather. "but I would nol lei them." [Jean Marie Mustus, 
Jussard, 1975, cited in Price, 1987, pp. 144-45J 

The Aboriginal view oflhei r role in negotiating Treaty 8 is borne out by 
the Treaty Commissioners in their report, where they outlined some of the 
concerns they encountered and additional promises they made to achieve the 
agreement. In the area of hunting, trapping and fi shing, the general concerns 
of the Indians were recorded in clear tenns: 

There was expressed at every point the fearthat the making of the 
treaty would be foll owed by the curtailment of the hunting and 
fishing privileges, and many were ilOpressed with the notion that 
the Ireaty would lead to taxation and enforced military service. 
We poimed out that the Government could not undertake to 
maintain Indians in idleness; that the same means of earning a 
livelihood would continue afterthe treaty as [had} exi sted before 
it , and that the Indians would bee)(pected to make use ofthem. " 
[Canada, 1899, p. 5] 

The Indians made It clear that they were worried about their ability 10 
carry on their traditional lifestyle. The commissioners fou nd il necessary to 
arldress their concerns, and the report indicated the way they sought to allay 
Ihese fears in order to achieve the treaty : 

Our chief difficulty was the apprehension that the hunting and 
fishing privileges were lO becurtai led. The provis ion in the treaty 
under which ammunition and twine is to be furni shed went far in 
IhedireClion of quieting the fears of the Indians, forthey admined 
that it would be unreasonable to furnish the means of hunting and 
fishing iflaws were to be enacted which would make huntingand 
fishing so rest ricted as to render it impossible to make a I ivel ihood 
by such pursuits. But over and above the provision, we had to 
so lemnly assure them that only such laws as to hunting and 
fish ing as were in the interest of the Indians and were found 
necessary in order to protect the fi sh and fur-bearin g animals 
would be made, and that they would be as free 10 hunt and fish 
after the treaty as they would be if they never entered into it . 
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We assured them that the treaty would not lead to any forced 
interference with their mode of Ufe, that it d id not open the way 
to the imposition of any tax, and that there was no fearof enforced 
military service. (Canada.. 1899, p . 6J 

" 

The issue of hunting fishing and trappmg rights was a pivotal aspect of 
T reaty 8 negotiations at Lesser Slave Lake in 1899. Throug h its contact with 
missionaries and the RCMP prio r to the treaty, it became c lear to the 
Government of Canada that Indian concerns revolved around their worries 
over the loss of hunting a nd fishi ng rights. Thus, in his opening remarks, 
David Lai rd, the chief federa l commissioner, stressed the continuance of 
Aboriginal rights to hunt and fish : "Indians have been told that if they make 
a treaty they will not be allowed to hunt and fish as they do now. This is not 
true. Indians who take treaty will be just as free to hunt and fish all over as 
they are now" (Mair. 1908, p. 58). 

Aboriginal negotiators emphasized their concerns, but were unwilling to 
accept what the government offered without explicit assurances. In his reply 
to Commissioner Lai rd, Principal Chief Kinosayoo questioned the treaty 
benefits: "I can on ly understand that the Indians will benefit to a very small 
degree from your offer" (Mai r, 1908, p. 59). Commissioner Ross responded 
by stating that, .. As all the rights you now have will not be interfered with, 
therefore anything you get in addition must be a clear gain" (Mair, 1908, p. 
61 ). Theseassurances by the government were confirmed by Father Lacombe: 
" Your forest and river life will not be changed by the Treaty" (Man, 1908, 
p.63). 

In fact, sociologist Richard Daniel concludes that 

On the basis of ora I and archival evidence it would seem that the 
treaty would not have been signed if the Indians had not been 
given assurances they would be as free to hunt, fish and trap after 
the treaty as before. They were given assurances that the 
government was only interested in conserving wildlife for their 
benefit . [Daniel, 1977, p. 95J 

Thus, through the negotialionoffreaty 8, principal Indian Jeaderssought 
to preserve their physical and cultural hvelihood in a rapidly changing 
economic and social environment. It can be argued that they undertook to 
achieve thi s protection nol only through negotiating the best deal possible, 
but also to re-establish a relationship of mutual obligation With the Euro
Canadians, now represented by the federal government. In other words, they 
wanted to regain the essence of the relationship that had worked so well for 
them in their fur trading experiences with the Europeans. It was their initial 
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perception that Treaty 8 achieved Ihis goal and protected their traditional 
livelihood. 

However, the Native perception was challenged shortl y after the treaty 
was signed. II appeared that the interpretation of the Cree and Dene differed 
sharply from that ofthe govemment over what rights wercactually negotiated. 
In effect, reports of the agreement as it was negotiated were substantially 
different from what was represented in the wrilten treaty document. 

II. Treaty 8 and Hunting, Fishing and Trapping Rights 
In the manner of the other " numbered treaties," Treaty 8 sets OUI basic 

provisions relating to the peaceful coexistence between Indians and " Her 
Majesty's other subjects." some protection for Indians' rights and a number 
of specific promises. As the government was motivated to enter into treaties 
by a desire to clear the title to land so that settlement, and in the case oITreaty 
8 mineral development, could proceed unhampered, treaties customari ly 
contained clauses whereby Aboriginal title was surrendered: 

And whereas, the said Commissioners have proceeded to negotiate 
a treary with the Cree, Beaver, Chipewyan and other Indians, 
inhabiting the district hereinafter defined and described, and the 
same has been agreed upon and concluded by the respective 
bands at the dates mentioned hereunder, the said Indians 00 
HEREBY CEDE, RElEASE, SURRENDER AND YIELD UP to the government 
of the Dominion of Canada, for Her Majesty the Queen and Her 
successors for ever, all their Tights, titles and privileges 
whatsoever, to the lands included within the fo llowing limits, ... 
TO HAVE AND TO Hotothe same to Her Majesty the Queen and Her 
successors fo r ever. [Canada, 1899, 12; emphasis in original] 

Central to the issue of hunt ing and trapping rights, thetreaty made certain 
specific promises: 

And Her Majesty the Queen HERESY AGREES with the said Indians 
that they shall have right to pursue their usual vocations of 
hunting, trapping and fishing throughout the tract surrendered as 
heretofore descnbed, subject to such regulations as may from 
time to time be made by the Government of the country, acting 
under the authority of Her Majesty, and saving and excepting 
such tracts as may be required or taken up from lime to time for 
settlement, mining, lumbering, trndingorotherpurposes.!Can.1da, 
1899. p. 12; emphasis in original)] 

As with treaties conc luded on the prairies, Treaty 8 promised to provide 
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land In quanhtles sUItable for agricultural pursuIts, agricultura l lmplem~nlJ 

and II\lcsloc l. shouldlhese be deslled al a lalerllm e. Howe\ler, the Importance 
of hunllng and trappIng ",as aclmowledged; 

The aforesaid anicles, machtnesand C3tlle 10 be given one forall 
for Ihe encouragement of agriculture and stock. raiSIng; and for 
such Bands as prefer to continue hunl.ng and fi shI ng, as much 
ammunition and twine for making nets annually as will amou nt 
in value to one dollar per head of the families so engaged tn 
hunting and fishing. (Canada, 1899. p. 14) 

Brief Ihough these are, the abo\le passages comprise the ent irety or 
hunting, fi shing and trapping pro\lisions tn Treaty 8. In the course of the 
implementation ofthe treaty, much .lItention has been de\loted to Interprettng 
these passages. 

An important aspect oflhe treaty is not only what it cons ISIS of, but also 
how it might ha\le been understood. For example, one post-treaty account 
from Fon Chlpewyan suggests that the written document was different from 
the one that was agreed to. According to the Met is interpreter, the protectI on 
of tradi t ional li\lelihoods was not properly represented in the text of the 
Treaty: 

1 interpreted the words of Queen Victori a to Alexandre Laviolette, 
ChiefoftheC hipe wyans and his band .... I know, because I read 
the Treaty to them. that there was no clause in it which said they 
mi ght ha\le to obey regu lati ons about hunting. They left us no 
copy of the Treaty we signed, saying that they would ha ve II 
printed and send a copy to us. When the copy came back, that 
second clause (that they shall promise 10 obey whate\ler hunttng 
regulations the Dominion Govemments hall set) was in it. It was 
not there before. I never read it to the Chipewyans or explained 
it to them. I have no doubt thai the new regulalion breaks thai old 
treaty. It makes me fee l bad alt ogether because it makes Iieso fthe 
wo rds I spoke then for Queen Victoria. [Mercredi, 1939, in 
Fumoleau, n.d., p. 79] 

Regarding the written version of the treaty, it is imponant to keep in mind 
that the Aboriginal s ignatories hadno hand in draft ing the document. How the 
tenns were understood and whether they reflected Aboriginal interests are 
matte~ of conjecture. As one author notes, "It is obvious, then, that one 
cannot detennine the GO\lernment 's policy on Indian hunting rights merely 
by discussing the act ual proviSions of the treaty, although one may attribute 
to the text a role in misleading the Indian understanding of GO\lernm ent 's 
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intentions" (McCardle, 1976, p. 27). Hence, it is necessary 10 consult other 
sources to get some sense orehe Native perspective. 

As we have seen, the oral trndition oflhe Aboriginal parties 10 the treaties 
has been recognized as an important source of information on the treaty 
ncgociat ion, part icularl y from the perspecli ve of the Cree and Dene participants. 
The experience of other treaty negotiations. for example on the western 
prairies, is that verbal promises were considered by the Native side to be 
extremely important, and speeches of significance were memorized with 
considerable accuracy (see Hall, 1984, pp. 323 -24). 

Theoraltradilion oreldel'S of the Lesser S lave Lake area (t he location of 
important Treaty 8 negotiations) and other Treaty 8 areas in Alberta was 
recorded in interviews conducted in the 1910s. Thethemes of these interviews 
confinn the elders ' understanding that there would be no restrictions in the 
pursuit of their livelihoods. "The main discussion of the treaty by most elders 
concerns hunting fishing and trapping and how the rights 10 pursue their 
traditional livelihood were nol given up and were even strongly guaranteed 
in the treaty to last forever. Giving up land would not interfere with the 
Indian's pursuit of his livelihood, and the Indians only signed the treaty on 
this condition" (Hickey, 1981, p. 106). These interviews revealed another 
theme: the sense of betrayal fo llowi ng the treaty over the continuing erosion 
of theiT livelihoods through government regul(lIions related to hunting, 
fishing and trapping rights (TARR, 1912-15) 

Based on the documentary and oral history evidence, it would appear that 
the verbal explanation of the commissioners about the crucial matter of 
subsequent regulation of Indian hunting and trapping livelihoods, rei terated 
in the commissioners' report, prom ised that only those regulations which 
would benefit conservation of game and fish would be introduced, and only 
for Indian benefit (TARR, 1912-15, p. 6). This is at variance with Ihe open
ended power and conlrolthe actual trealyle)(t gives the governmenlto restrict 
the right ofthe Indian: " to pursue their usual vocations of hunting, trapping 
and fishmg throughout the tract surrendered as heretofore described, subject 
to such regulatIons as may from time 10 time be made by the Government of 
the country ... " (Canada, 1899, p. 12). This discrepanc.yoverthe subsequent 
regulation of Indian hunting, fis hing and trapping in lum resulted in a bitter 
legacy: a fundamental First Nations-Canadian governments disagreement 
over treaty implemenlation that persists inlo the 19905. 

III. Implementation of the Hunting, Fishing and Trapping 
Promises of Treaty 8 

Signmg Treaty 8 was an act oft rust on the pan of the Aboriginal people. 
They were reassured by the com missioners and familiar mediators (traders 
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and mlssionanes) Ihalthelf mam concerns would be honoured . and they had 
made II clear that they would not slg" unless their humlng. fishmg and 
trappmg righlS were guaranteed. From the government's perspective, It was 
not necessary for the foreseeable future to devote sign ificant resources, such 
as land or agricultural Implements, to nonhern reserves for the foreseeable 
future. As miners and settlers were nOI yet invading In significant numbers, 
the government did not feel.! was required to devote much altentlon to the 
nonhern Ind ians. However, following the signing ofTreary 8, the political 
mnuence ofthese miners and settlers Increased so that they competed directly 
with NatI ve interests over land and resources. Sett lers came to be represented 
by the provincial governments of Albe rta and Saskatchewan In 1905, and 
these governments gained control overmltural resources in 1930. Gradually. 
they were able to exert influence over Indian hunting, fis hing and trapping, 
and thus over the implementalLon of Treaty 8. The manner In which this 
transfer of contro l o r jurisdiction occurred, and the general Implementation 
of Treaty 8, changed overtime and is exemplified In three time penods: from 
the s ign ing of the Treaty In 1899·1900 until Alberta 's prOVincial status in 
1905; from 1905 until Albena gained control over lands and resources in 
1930; and from 1930 unt il 1940. 

TrealY 81mplemeillulion 1899-1905 
For silt years following the signing of Treaty 8, the federal game act was 

in force in all but thesouthemmost partofthetreaty area. The regulations that 
had the greatest effect in the area were the ban on bison hunting and 
suppression ofthe use of poison, a practice disapproved of by treaty Indians 
but employed by some non-Natives and Metis. The federal government 
justified elttending the ban on bison hunting because these creatures were 
endangered and required protection. Lifting the ban was antic ipated once the 
animals became plentiful again. However, bison remained inaccessible for 
treaty hunters even after their numbers Increased, and th is caused 
disappointm ent among Indians because they saw it as a betrayal of wbat had 
been promised by treaty (McCardle, 1976, pp. 46-47). 

In the period imm ediately after the treaty was s igned, non-Native 
competit ion in hunting and trapping was insignificant. The end oftbe go ld 
rush stemmed the influx of newcomers and settlement was s low to ad vance 
in most areas. Only in the Lesser Slave Lakeand Peace River areas did Indian 
communities request reserves. The way oflife oftheTreaty 8 Indians did not 
change significantly over the next few years. However. during this time the 
political power and control of the eltpanding southern settler population was 
to alter the balance of po weT in the Treaty 8 area, resulting in the fonnat ion 
of the province of Albert..1. (and Saskatchewan) In 1905. 
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2. Treaty 8 Implementation in Alberla : /905-1929 
The Province of Alberta was created in 1905 from the district of Albena 

and another part of the Northwest Territories. The establishment of the 
government of Alberta did not have an immediate effect on the traditional 
economy of Native people in northern regions; however, a process of 
jurisdictional change began that would come to have s igni ficant impacts. 
From 1905 to 1929, control of the natural resources of Alberta was in the 
hands of the federa l government, until enactment of the Natural Resources 
TrollSfer Agreement in 1930 transferred jurisdiction to the province. 

Initially, the Province of Alberta adopted game legislation that was a 
modified version of the 1903 Northwest Territories Game Ordinance. This 
was amended in 1907 to fonn a new Alberta Game ACf. Neither ofthese acts 
applied to the area of the province north of 55" latitude, the Treaty 8 area. 
Although Indians fonned the majority of hunters and trappers in thearea, they 
were not exempted specifically, nOf was the application of laws to Indians 
acknowledged to be under federal authority, as in Saskatchewan. Rather, the 
legislation did not apply to any persons hunting for domestic purposes in the 
nonhem region of the province (McCardle, 1976, p. 50; Daniel, 1977. pp. 
161.62) 

The federal government sought to maintain its jurisdiction over Indians 
and their traditional economic activities by amending the Indian Act in 1906 
to exempt Indians in the prairie provinces and the Northwest Territories from 
the application of provincial game laws without the consent of the 
Superintendent General of Indian Affairs. However, in the pro-agricultural 
Liberal government of Laurier, the Superintendent General was not necessarily 
com mined to defending Indians' treaty rights. From 1905 unti l 1911, th is 
position was filled by Frank Oliver, publisher of the Edmonton Buffelin and 
noted advocate for senlers' interests. In an editorial in 1880, Oliver wrQle: 

The interests of the white senlers are paramount to those of the 
Indians, and to retrograde so as to place them secondarily to the 
latter would be to cast doubt upon the Territories and the 
advantages they hold out to senlers. (Oli ver in Daniel, 1977, 
p. 113) 

Oliver continued to hold these views throughout his tenn of federal office, 
and is recorded in the House of Commons Debates of 1911, as staling: 

... it is not right that the requi rements of the expansion of white 
settlement should be ignored, ... that is, that the right of the 
Indian should be allowed to become a wrong to the white man. 
(Oliver in Daniel, 1977, p. 119] 



Native Studies Review 9, no. J (1991- 1994) 63 

The issue behind the 1906 Indian Act 3mendment was one of jurisdictio n: 
if game legislation was primarily concerned with wildlife conservation, it 
was a provincia l responsibility and applicable to Indians; if it represented 
regulation of Indians' act ivities, it was under federal jurisdiction. With Oliver 
as Minister of the Interior and Superintendent General of Indian Affairs, the 
senler society perspective prevailed: 

At one point, in 1908, the Deputy Superintendent General of 
Indian Affairs took the posit ion that Indians were not subject to 
a provincial ban on hunti ng beavers, only to be instructed by the 
secretary of Frank Oliver, the Superintendent General, " ... to 
te ll the Ind ians that they cannot kill beaver, because there are 
provincial laws against the ki lling of beaver. " [Oliver in Daniel, 
1977, p. 163] 

Cree and Dene interests were not well represented in the Government of 
Alberta, as Indians in Alberta did not have the right to vote in provincial 
elections unt il 1965. Consequently, their constituencies were represented by 
non-Aboriginal settlers and entrepreneurs who were generally commined to 
northern development (Ol iver in Daniel, 1977, p. 123). 

From 1908 to 1912, the control of Indian hunting practices moved 
gradually into provincial hands. Following Oliver's instructions regarding 
beaver hunt ing, Treaty 8 Indians were subject 10 provincial bans. In 1909, the 
Lieutenant-Governor acquired the responsibility to lift the beaver ban 
temporarily in the Treaty 8 area to meet Indian needs; however, in order to 
protect treaty rights, monitoring by the federal government was requ ired, 
which was not forthcoming. The rapid spread ofsenlement in the province at 
this time led officials to predict the natural demise of the fur trade. Still, in 
1910 the Alberta Chief Game Guardian believed that Treaty 8 Indians were 
exempt from provincial game laws. In that year an Alberta Supreme Cou rt 
decision (R. v. Stoney Joel) decided thatjurisdiclion over Indian huntingand 
trapping was overlapping, giving the province contro l only in the absence of 
federal legislalion, which rendered theAlbertu Game Act of 1907 applicable 
to Treaty 8 Indians. The federa l response was influenced by the provision in 
the game act exempting persons hunting fo r domestic purposes north of the 
55th parallel, which was considered sufficient protection for northern Indians. 
The Superintendent General instituted il compromise for southern Indians, 
whereby regulations governing closed seasons and bag limits would apply, 
but licensing fees would be waived. This solution was accepted by the 
Province of Alberta, and theA Iberia GameActwas amended in 1912 toenable 
the Lieutenant-Governor to refund licensing fees to Indians. Apparently the 
federal government was satisfied; it did not seek further legal opinion (or 
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e:\:ercise its right to legislate) on the SlOney Joe decision, although it has been 
suggested that the I"dian Act of 1906 provided a strong case for federal 
jurisdiction. Thus, the federal government willingly permitted the province 
to assumeconlrol over Indian hunlingandtrapping (Mccard le. 1976, pp. 58· 
61), 

Treaty 8 Indians protested that provincial restrictions contravened their 
treaty rights to hunt and trap for food, if not commercially. In 1913, Chief 
Laviolette oflne Chipewyan Band of Fort Chipewyan was fined fo r killing 
beaver, and complained that Ihis was cOnlrary to Ireal)' provisions that 
allowed killing beaver for food. The Department of Indian Affairs responded 
that the treaty allowed for regulations to be made from time to time, and that 
provincial laws were not challengeable and adequately protected Indian 
interests. In 1914, the Indian Agent from Fort Smith argued that the beaver 
ban was unnecessary for conservation in the Athabascaareaand wasthecause 
of considerable hardship among the Treaty 8 Indians. Again, the StoneyJoe 
decision was invoked and thepo!icy was rationalized as leniency in applying 
regulations to the north (McCardle, 1976, pp. 62.63). 

During theyears following 1916, achange in Indian Affairsadministration 
brought greater relaxation to hunting and trapping regulations, although the 
federal government remained unwilling to challenge provincial jurisdiction 
over Indian hunting. A statement from the Justice Department in 1917 
highlighted the federal government's power to override provincial game laws 
in the Native interest, whether based on treat ies or the constitution. Nonetheless, 
the Superintendent ·General oft he day asserted that the province had undisputed 
jurisdiction, and that this was ultimately in the Native interest. His deputy 
was concerned about charges of breach of faith of the treaty, but provincial 
policy continued to be enforced (McCardle, [976, pp. 64·66, 68). 

In 1917, the Canadian Parliament ratified an international agreement 
(between United States and Great Britain) that further restricted Aboriginal 
hunting rights in Canada. The Migratory Birds Convention Treatyset seasons 
and limits to hunting all migratory birds except for scooters (McNeil, 1983, 
p. 46). The regulations were not enforced in the Treaty 8 area until about 1922, 
and were protested vigorously for the hardship they would cause. The only 
protection offered the Indians was thenowcustomary leniency in enforcement. 
However, as in more recent court cases (see, for example, the 1964 Sikyea 
decision), the treaty allowed for restrictions only for certain reasons, and the 
Migra lOry Birds Convention A ct contravened this treaty pri ncipl e (McCardle, 
1976, pp. 66-67). 

lt has been suggested that the federal government did not press for 
recognition of its control or jurisdiction over Indian hunting and protection 
of treaty rights for a number of reasons. ForexampJe, the depletion of game, 
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the spread of disease and death In the Native populatLon, the fragmentatLon 
of the fur trade and the general demornlization of the AborigInal populatIon 
led to the widespread belieflhal hunting and the fur trade were moribund. In 
1923, the Deputy Superintendent-General, Duncan Scott, wrote that "no 
stringency of regulations can do more than postpone the final disappearance 
of the fur-bearing animals and the complete alteration in the source of native 
li velihood" (McCard le, 1976, p. 74). Consequently, the federal government 
sought special pri vileges only for Native hunters in remote areas, encouraged 
Indians to adopt other means of livelihood and approached the province of 
Alberta for leniency in enforcing game legislation for humanitarian, rather 
than legal or constitutiona l, reasons. 

The position offreaty 8 hunters in Alberta was high lighted by comparISon 
with federal legis lation enacted in 19 17 to protect game in the Northwest 
Territories from depl etion by transient hunters. TheNorlhwestGame Acl was 
revised exp licitly to protect Aborigina l hunting rights by defining special 
privileges for Native hunters in the NWf. According to the Superintendent
General ofIndian Affairs: 

One oft he essential things in connection with this act is to protect 
the game of the Northwest Territories for the inhabitants of that 
country. It is their main source of food supp ly, and ifany person 
is allowed to go in there and indiscriminately s laughter whatever 
he thinks fit the Indians and the inhabitants of that enonnous 
territory will be deprived of their food supply and will become 
pensioners on the Government, which would entail large 
appropriations by this Parliament for supplying them with food . 
. . . We are anxious to conserve the animal life, not only for the 
sa ke of the animals themselves but to ensure the food supply of 
the native peoples. [McCardle, 1976, p. 69] 

Although not specifying Aboriginal inhabitants initially, subsequent comments 
clarified that the legis lation was primarily for their benefit. Ultimately, 
however, its effectiveness in protecting the traditional Aboriginal economy 
from serious encroachment proved to be limLted. 

In Alberta, encroachment by non-Native trappers and hunters was noted 
as early as 1917 in the Fort McKay area. A brief period of high fur prices 
following World War I brought great numbers of White trappers who posed 
a serious threat to wildlife and the Aborig inal economy. Although fur prices 
declined by 1920, improvements in transportation. such as the Alberta Great 
Waterways Railway to Fort McMurray, drew increasing numbers of While 
trappers to the northern provinces and the Northwest Territories. The 
newcomers crowded OUI Aboriginal trappers through practices such as 
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widespread use of poison. designed to clear an area of fur bearers, un like the 
Indians' methods, which were geared to long-term productivity. In 1923, 
Charles Stewart, the federal Minister aflhe Interior, expressed concern in the 
House of Commons over the welfare orthe Indians: 

[t cannot be denied thai in northern Ontario, nonhem Manitoba, 
and indeed in the northern portions of Alberta and StlSlaitchewan, 
the white man is becominga very strong competitor of the Indian 
in trapping and in hunting. Weare receivingconstanl complaints 
from the Indians that they are being driven olT their hunting 
grounds. It is generally conceded Ih31 Ihe while man is a much 
more zealous hunter, covers a greater extent of territory, and 
takes more fur than the Indians, and is denuding the hunting 
grounds of the red man to such an extenlthat it is becoming a 
serious problem. [Stewart in Daniel, 1977, p. 165J 

The province benefitted from non-Native trnpping prnctices by instituting 
a tax on furs in 1920. The tax was levied on fur traders, who passed it on to 
trappers by lowering the price paid for furs, a prnctice which drew complaints 
from Fon Chipewyan trappers (Stewart in Daniel. 1997, p. 169). 

Competition between Native hunter/trappers and non-Native trappers 
resulted in clashes and the threat of violence. The only alternative to trapping 
formost northern Indians was government relief, as agriculture was not viable 
in the area. In 1922, leaders of the Cree and Chipewyan bands at Fon 
Chipewyan demanded that reserves larger than those intended for agriculture 
under Treaty 8 be established to protect theiT hunting and trapping groundS 
from White trappers. In the Northwest Territories in 1923, seven large 
preserves were established exclusively for Nativeuse. Provincial governments 
were reluctant to follow this example; however, in the same year, theAlberla 
GameActwas amended to permit the creationof"areas in which the Indians 
would have rights over those of white trappers, and in which we could 
possibly limit Ihecatch of white trappers" (I-loadleyin Daniel, 1977, p. 172). 
Indians in Alberta, aware of the preserves in the Northwest Territories, were 
c ritical of the Inability offederal representatives to establIsh sim ilar preserves 
III Alberta (Hoadley in Damel, 1977, pp. 170-73). 

As both Indian retaliation against White hunters and relief costs 10 
support Indians increased in 1923 , the Department oflndian A ffairs pressed 
for the creation of Indian trapping preserves. However, initial receptiveness 
on the part of Alberta had changed: 

The Province of Alberta agreed to consider only those proposals 
which would give equal rights to Indians and whiles. In other 
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words, If Indians rcceived exclusive areas, whites must also 
receive exclUSive areas and both would have to pay a license fee. 
This stance created an obvious impasse: Ihecreation of areas for 
the exclUSive use of white trappers would be seen 3.!i a violation 
of Treaty 8. (Hoadley in Daniel, 1977, p. 174] 
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By 1928, Alberta professed agreement in pnnciple for the creation of Indian 
hunting and trapping preserves, and on ly disagreed on the s ize of the areas. 
By the time .he Na tural ResQurce Transfer Agreement was negotiated, 
Alberta still claimed to support the concept of preserves, but no final 
agreement was ever reached (Hoad ley In Daniel, 1977, pp. 175-77). 

Concurrent With negotiations for Indian hunting territory, Albenaandthe 
federal government engaged in talks designed to hand cont rol over naruml 
resources to the province. The federal government also undertook negotiations 
with t he Saskatchewan and Manitoba governments regarding natural resources. 
Provincial control would reduce considerabl y the influence of the federal 
government over hunting and trapping in Albena. In the early negotiations 
leading to IheNa/ural Resources Transfer Agreement, the federal government 
proposed to Albelta the following clause regarding Native hunting and 
trapping rights: 

To all Indians who may be entitled to the benefit of any treaty 
between the Crown and any band or bands of Indians, whereby 
such Indians surrendered to the Crown any lands now included 
within the boundaries of the Province, the Province hereby 
assures the right to hunt and fish on all unoccupied Crown lands 
administered by the Province hereunder as fully and freely as 
such Indians might have been permitted to so hunt and fish if the 
said lands had continued to be administered by the Government 
ofCanada.IPubic Archives of Canada, RG 10, vol.6820, file492-
4.2, pt. I ) 

Treaty 8 Cree and Dene did nOI partiCipate in Ihese federa l-provincial 
negotiations, even though they were diroctly affected by the transfer of 
control over natural resources from the federal government, with whom they 
had signed treaties, to the provincial governments. 

1. Implementation and Provincial corltrol ' /910-1940 
The Natural Resou,.ces Transfer Agreement was concluded in 1929 and 

became part of the Bnlish North Amenca Act in 1930, It contained cenam 
provisions intended to safeguard Indian hunting, fishing and trapping rights, 
and the result of negotiations is found in section 12 of the Alberto Nalura/ 
Resources Act: 
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In order to secure to the Indians of the Province the continuance 
of the supply of game and fish forlheirsuppon and subs istence, 
Canada agrees Ihat the laws respecting game in force in the 
Provinces from time to lime shall apply to the Indians within the 
boundaries thereof, provided, however, Ihat the said Indians 
shall have the right, which the Province hereby assures to them , 
of hUllting. fishing and trapping game and fish for food at all 
seasons orlhe year on all unoccupied Crown lands and on any 
other lands to which the said Indians may have a right of access. 
(Alberta Natural Resources ACI, 1930 in Daniel, 1977, pp. 177· 

78J 
Had they been consulted and involved in the natural resource transfer 

negotiations, Treaty 8 Indians might well have protested the distinctio n 
between subsistence and commercial purposes of hunting, fishing and 
trapping as contrary to the provisions and spirit of the treaty, which, in their 
understanding, recognized the importance of the commercial fur and fi sh 
trade in their live lihood. Thus, section 12 represented an increase in provincial 
interference with Aboriginal li velihoods. Beyond protecting subsis tence 
hunting, commercial hunting was not exempt from provincia l control . The 
province also had jurisdictional control over hunting on occupied Crown 
lands, and the ability to declare lands ··occupied." In effect, the provinc ial 
government had cons iderab le contro l over Indian hunting and trapping 
(McCardle, 1976, pp. 84-86). 

Widespread unemployment caused by the depress ion of the 1930s 
brought another invasion of White trappers to the north. From the early 1920s 
unt il 1940, Indian Affai rs officials recognized that trapping practices o f 
White outsiders were responsible forthe serious decline in the game populalLon. 
Moreover, when White trappers moved in 10 deplete an area of game, Nalive 
trappers saw no point in doing otherwise themselves, resulting in widespread 
decimation of game. The necessityof policing White trappers drew government 
officials to interfere with Indian hunting and trapping as well (Daniel . 1977, 
pp. 166-69). 

The Alberta government wanted to foster a healthy trapping industry 10 
the province. Since the imposition of the fur tax in the 19205. trapping had 
become an imponant source of revenue, spurring an interest in wildlife 
management. While recognizi ng that exclusive preserves for Indian hunting 
and trappi ng were effecti ve conservation measures, the provinc ial government 
was more concerned with protecting its source of revenue. The steps that it 
took to protect Aboriginal huntmg were belated, in.1dequate and guided by the 
familiar prtnciples o f unifoml application of regulations to both Native and 
non-Nallve trappers. In 1935, access to the terri tory from Wood Buffalo Park 
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east to the Saskatchewan border was restricted to those trappers who were 
al ready there. However, the area was used very intens ively, so this regulati on 
htld little benefi cia l effect. The Chipewyan BA nd protested the loss oftll eir 
trapp ing areas to non-Native trappers (Danie l. 1997, pp. 179-8 1). 

In 1937, other voices were added to support Aboriginal hunting and 
trapp ing nghts . Bishop Breynat, who had been Instrumental In persuadlllg the 
Cree and Deneto s ign the treaty, co llected twenty-one affida vits recording the 
sworn statements of cred ible Native and non-Native eye witnesses to Treaty 
8 negotiations, such as that of Peace River's J im Corn Wil lI, These affidavits 
asserted that Indians "were promised that not hing wou ld be done or allowed 
to III terfere with the ir way ofmaking n living as they were accustomed to and 
as their ancestors had done" (Fumoleau, 1973. p, 340), The affidavits 
represent a clear sta tement of the spirll of Treaty 8, However, this testimony, 
which Breynat forwarded to Ottawa, apparently fell on deaf ears. 

The federa l govern ment had reaso ns both of princ iple and practica lity 
behind its desire fo r exclusive Indian hunt ing and trapping preserves. Treat ies 
constituted legal agreements between Indians and the federal govenllllent, 
though the enforceability of the prov isions that they co nta llled and the legal 
status of outs ide promises were largely undefined. Jurisd icti on over " Indlans 
and lands reserved for Indians" remained a federal area of responsib ihty 
under section 9 1 (24) of the DNA Acl of 1867 and this had legal and practical 
impli cat ions: for example. it was the responsibi lity of the federal government 
to provide welfare for Aboriginal peopl e who could not prov ide fo rthemselves 
in the face of serious non-Native competItion. Albenn was able to be nefit 
from the fu r tax while the federal government incurred Ihe cost of social 
assistance. 

In 1938, federa l-prov inc ial talks about establ ishing preserves for Indian 
and Meti s huntmg co ntinued. The federa l governm ent offered to fina nce fu r 
developm ent projects if Alberta would establish areas where non-NatIve 
trappers were excluded. Provincial offi cials wanted more th ::1n this - they 
wanted the federal go vernment to assume more of the burden of welfare for 
the Meti s th:1n mere trapping enha ncement programs. j Afte r 1938, the 
provincial att itude toward special Indian trapping and hunt ing rights beaJme 
increaSingly unsympathetiC, in spite of twent y years of negotiation with 
Indian A {fai rs. Ratherthan supporting Ihe hunting preserve approach, in 1939 
the province enforced a registered trap line system that was see n as a poor 
substitute. Offic ial prov incial policy was to show no preference fo r Indian 
trappers in the allocation of trap lines; game officers were o ft en drawn fr om 
Ihe loca l senler populatio n and were unsympathetic to Ind ian interests. The 
system did not all eviat e oVl"rt rapping in densely used areas, and it continued 
to be unpopular With Indians through the following decade, It was nOI unlll 
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furprices declined significantly in the lale 1950$ lhal lndians wereableto take 
grealer control ofl rap lines vacated by non-Native trappers. By this ti me, the 
industry itself was in decline and Vo-as not profi table enough to provide a 
viable livelihood for the Treaty 8 population (Daniel, 1977, pp. 184-86), 

IV. Analysis: The Implementation of Treaty 8 and Native 
Hunting. Fishing and Trapping Rights 

The implementation of Treaty 8 has been characterized by change in the 
relative political power of Treaty 8 Ind ians, the Alberta government and the 
federal government: 

. . . it must be concluded that IndIan cOnlrol over the wildlife 
resources of Northern Alberta has been dec lining since 1899, 
more or less in an inverse relationship to the control over these 
resources exercised by the Government of Alberta. [Daniel, 
1977, p. 186J 

This general process can be discerned from the preceding sketch of the 
implementation ofTreaty 8 over four decades. However, the manner in which 
Indian treaty rights were eroded was not simple or straightforward, but rather 
involved a number of underlyi ng issues, atti tudes and poli t ical forces. We 
have identified four factors that we believe to be crucial in this process: 

JUrisd,ctional Control over Nat/lie Hunting, Fishing and Trapping 
The most significant result of the implementation of Treaty 8 from its 

signing in 1899 until 1940 was the loss by the Dene and Cree signatories of 
the ability to control and protect thei r hunting, fis hing and trapping livelihood. 
They have asserted in subsequent testimony that they were promised by 
government negotiators that nOlhing would be allowed to harm the pursuit of 
their traditional livelihoods, and that any regulations would be made for 
Native benefit (Fumoleau, 1973, pp. 339-41; Hickey, 1987, p. 106). The 
effect of transferring Native juriSdiction over thei r lraditionallivelihood to 
the federnl government was far.reaching . Combined with the Indian Act of 
1876and subsequent Indian legislation. as well as the developing division of 
powers between the federal and provincial governments (culminating in the 
Natural Resources TransJerAgreement in 1930), the Aboriginal interest was 
stripped of any real capabi lity to enforce its control over hunti ng, fishing and 
trapping. Ind1ans were unable to exerC1se their right to participate in the 1930 
federa l'provincial negotiations where their treaty rights were at stake. As it 
was, they were relian! on the protection ofthe federa l government and found 
themselves in competition with the demands orthe increasingly powerful 
settler population. 
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2. The Authority /0 Interpret lhe Treaty 
The questions surrounding the interpretation of Treaty 8 were not 

restricted 10 the provisions oflhe Treaty, but also to who would determine 
them. In the first forty years of implementation, Native signatories protested 
repeatedly that the rights they had negotiated were not being honoured. For 
its part, the federal government reserved to itself the power to determine its 
obligations and which of these it would defend. Later, the province also 
assumed a role in interpreting the treaty, asserting Ihat certain provisions gave 
it the right to legislate in the area of Indian hunting and trapping. Alberta 
argued thaI since conservation was the ultimate goal, regulations did not 
contravene Indian treaty rights. The federal government's acquiescence to 
Ihis interpretation, conlrary 10 that ofthe Indians, highlighted the importance 
of the power to interpret the terms and spirit oflhe treaty. 

3. The Meaning of Hunting and Trapping Rights in TrfUl!y 8 
Terms in the treaty document itselfweresubjccted to detailed analysis to 

determine whether binding promises were intended, and some provisions 
were compared with simi lar passages in other treaties to discern the intended
or enforceable-meaning. 

Treaty 8 protects the right of Indians to "pursue their usual vocations of 
hunting, trapping and fishing, " which. at the time the treaty was signed, 
included Ihe sale of the products. Commercial activities soon came under 
severe restriction, and treaty rights were interpreted to prOlect only subsistence 
production. McCardle argues that there is no basis for distinguishing the 
meaning of" vocation" from that of' 'avocation," and thus no differentiation 
in rights was intended (McCardle, 1977. pp. 341-46). 

Another important aspect of Treaty 8 was the "saving " clause, which 
pennined the government to enact legislation from time to time to limit 
traditional Aboriginal economic activities and to exempt cellain tracts ofland 
from Indian hunting and trapping. The intended rationale for legislation was 
conservation, and this ultimately justified all regulations. Undoubtedly an 
element of legitimate concern was involved; the demise of the plains bison 
provided a clear example of the need for conservation. Nevenheless, two 
questions remain: did the ·'saving" clauses represent the agreement reached 
during treaty negotiations; and, were all conservation measures actually in the 
Native interest? The latter became a particularly important issue when 
conservation measures were applied to Native and non-Native hunters and 
trappers on an equal basis. Theevenrual result was degradation ofthe resource 
base and the Native economy rather than their protection. 

Finally, the "spirit " of the treaty must be considered. Testimony, 
affidavits and documents question the validity of the written document to 
accurately describe the agreement that was reached. The conditions surrounding 
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treaty negotIatIons cast doubt on I he poss ibi 1 ity of a clear understanding 0 flhe 
Ireaty by bot h panies. The whole area of implementation depends 
fundamentally on the exact nature ofthe spirit, as well as the terms. of the 
treaty. 

4. Differing Social Philosophies 
There 3re a great number of,lItiludes about society and government that 

are nOI shared by Aboriginal and Euro-Canadian cultures and, nOI surprisingly, 
some of these philosophical differences emerge in the implementation of 
Treaty 8. Arguably they had aprofound effect on implementation, influencing 
political will , public sentiment and public institutions. 

A basic attitude of the predominant sen ler population of Albena and its 
representatives in the provincial legislature was that land and resources in the 
province should be available for farming and other forms of commercial 
development, and this should take precedence overthe Native economy. For 
example, Treaty 8 lists "settlement, mining, lumbering, trading or other 
purposes" (Can3da, 1899, p. 12) as legitimate reasons for superseding Native 
hunting rights on specific tracts of land. This attitude is s imil3r to the 
principles underlying most European and New World colon ial expansion, 
requIring that Aboriginal societies be restricted, transformed or removed as 
part of the process of resource development and the establishment of an 
industnal capitalist economy. At points of conflict ing land use patterns, 
tradLtlonal Nauve economLes were often seen as impedIments to sett lers' 
access to resources and an illegitimate use ofland. The fund3mental nature 
of this phIlosophical stance impinged on Ihepolitical will ofgovemments to 
honou r treaty provisions and on publ ic opinion in an era 0 f front ier expansion. 

Linked with belief in the primacy of development was the attitude that 
progress was inevitable, and that primitive hunting and trapping was destined 
to disappear. This had a direct effect on the attitudes of bureaucrats charged 
with upholding Indian treaty rights. Indian signatOries to Treaty 8 were 
seeki ng pennanent protection fortheirlive lihood, but the government and its 
negotiators saw the provisions supporting hunting and trapping as interim 
measures until Indians were aSSImIlated LIlto the non-Native society and 
economy. Adopting this perspective, the federal government failed to provide 
effective protection for Indian hunting and trapping rights and to defend them 
against competing interests. 

The final point concerns the issue of individual versus collecti ve rights 
in the liberal democratic philosophy of the non-Native population. Treaties 
acknowledged the collective rights of Aboriginal peoples, including the right 
to hold land collectively. and special rights over access to resources, such as 
medical care, education and taxation. These rights were not well understood 
and appeared to contradict t he pn IlCI pIe of fundamental equalIty of all cit luns 
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with respect to the law and government. Albena was adamant In denYing any 
special conS ideration for Indian hunlers and trappers, regard less of treaty 
nghls or other Aboriginal nghts, and regardless of humanitanan reasons. 
Instead, any special consideration Indians received was presented In universal 
tenns. such as the initial exemption of the area nonh of 55° latitude from 
Alhena game laws. This princi ple may have served as both a reason and a 
popular pragmatic rationale for Albena's attitude toward the Aboriginal 
economy, as it justified unrestricted access to natural resources. As Daniel 
summarizes: 

Although restrictions on Indian hunting. fi shing and trappmg 
n ghts have been supponed by a variety of arguments to su it 
specific conditions, they have tended to rest on two ideological 
pillars: non-discrimination between Indians and whLtes; and 
conservation .... The fundamental connict, however, IS not 
between proponents and opponents of conservation but between 
co mpeting users of wildlife resources. The attempt by the 
provincial government to allocate resources on a " non· 
discriminatory" basis has been in connict with Indian views, 
finnly held a lthough often vaguely defined, oflhei r special and 
paramount rights to these resources. [Daniel, 1977, pp. 186-87J 

We have drown these four factors from the discussion of Treaty 8-
Junsdlction, authority to Interpret the treaty. the meaning of the Treaty 
promises and the underlying social philosophy-in an attempt to highlight the 
major forces that resulted in the loss of the ability of the Cree and Dene of 
Treaty 8 to control and protect their traditional livelihood. What remams is 
to tum to a 1993 perspective and look at possible remedies for this situation. 

V. Conclusions: Treaty 8 and Traditional Livelihoods from 
the Perspective of the 1990s 

Much has changed in western Canada since the signing of Treaty 8. As 
we have dlscussed,thetreaties have been subject to reinterpretation by federal 
and provincial governm ents with changes in economic and demographiC 
conditions. More recently, the whole issue oft he rights of AborigInal peoples 
In Canada has reccivedconSlderablealtention and has necessitated a rethinking 
of the nature oftreaty agreements. Since the 196Os, a decade where Aboriginal 
people were granted the right to vote and found Iheirrights threatened through 
the federal government 's 1969 While Paper on Indian Policy. Canada has 
reevaluated the role of Aboriginal people within Canadian soc iety and 
government . In 1973, Ihe Supreme Cou rt of Canada's decision on the Calder 
case, recognizmg Nisga'a land nghls, led to a reversal of the federal 
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government's position and its development afclaims po licies covering both 
Aboriginal and treaty rights (Asch, 1984, p. 64; Weaver, 198 1, p. 198). The 
comprehensive claims policy estab lished a basis for negot iation of 
unextinguished Aboriginal rights, and the specific claims policy dealt with 
claims flowing from unfulfilled t reaty obligations (or the Indian Act). 

Since 1973, both comprehensive and spedficclaims pol icies have been 
revised a number of times. Underthe 1982 specific claims policy, the federal 
government undertook to fulfil its outstanding lawful obligalions related to 
several circumstances, including "the non~fulfilment of a treaty oragreement 
between Indians and the Crown" (Canada, 1982, p. 20). This aspect of the 
policy provides a basis for Treaty 8 Indians to advance a claim concerning the 
loss oftheirtraditional livelihoods. In 1985, the Treaty 8 Chiefs and Indian 
Affairs Minister David Crombie agreed to establish a Treaty 8 Renovation 
process to "deal with past grievances and establish a sound relationship to 
move into the future" (Canada, 1986, p. i). In his report to Minister Crombie, 
Frank Oberle, M.P., recommended that "a Treaty Commission should be 
established ... to permit the federal government and the native communities 
in the Treaty 8 region to fulfil their respective roles in implementing treaty 
renovation." (Canada, 1986,pp. 91-92). Oberle's recommendations were not 
adopted by the Mulroney government, although by the spring and summer of 
1991the pressureofpublic opinion and other factors led this same government 
to establish a Royal Commission on Aboriginal Peoples, which is mandated 
to exam ine "the legal status, implementation and future evolution of aboriginal 
treaties, including modem-day agreements." 

From the perspective ofthe 1990s, an implication ofthese changes fort he 
Cree and Dene signatories of Treaty 8 or its adhesions is that the long
standing government interpretation of treaty rights is no longer taken for 
granted. Called into question are the exact nature of the Treaty 8 promises 
regarding Native livelihoods, and the basic questions remain: what rights did 
Treaty 8 people have priorto the signing of the treaty that may still exist; what 
rights did the treaty extinguish; and what rights did the treaty protect or 
confer? 

I. Current Perspectives a/Treaty 8 IndiallS 
We have looked at the efforts of Treaty 8 people to defend their hunting, 

fishing and trapping Tights through direct ly petitioning government 
representatives, signing affidavits and conducting research. The views of 
participants and witnesses to the negotiation of the agreement and those of 
their successors are remarkably consistent. In fact, interviews conducted with 
Nativeelders at Fort Chipewyan and Sturgeon Lake as part of the research for 
this paperreiternte the major points that the Cree and Dene have been making 
since 1899. 
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An elder from Sturgeon Lake recalled the effects of the transfer of 
jurisdiction over wildlife to the Alberta government under the 1930 Natural 
Resources Transfer Agreemenl. An aggressive provincial game officer 
charged him with illegally killing a moose. The elder reported that this story 
had a good ending because the case was thrown out of court after he told the 
judge of his Treaty 8 right to be "free to hunt as long as the sun shines and 
the rivers flow" (Price, 1991a). 

At Fort Chipewyan, an elder who is the grandson ofa Chief who signed 
the treaty remembers and retells the story of Treaty 8 negotiations that "as 
long as the sun shines and the rivers flow, there will never be anybody to stop 
you from hunting, fishing and trapping" (Price, 199Ia). This elder was 
concerned that the treaty promise had been eroded over time in a number of 
ways. Theamount of ammunition provided under the treaty-a tangible treaty 
benefit-had continually been reduced toan insufficient amount (Price, 1991a). 

Envi ronmental degradation was also identified as an obstacle to realizing 
treaty rights. Another elder from the same community stressed the loss of 
fi shing rights due to polluted water flowing into Lake Athabasca from 
upstream developments on the Athabasca River. Indeed, in the fall of 1991, 
Indian Bands at Fort Chipewyan hosted a major conference to discuss ways 
of mitigating environmental damage to the community from upstream 
developments. Moreover, the Grand Counc il of Treaty 8 has recently 
launc hed a major environmental study wit h a key objective being the 
blending of "community and scientific knowledge in understanding the 
effects of environmental impacts on the health of First Nations people ... " 
(Grand Council of Treaty Eight First Nations, 1993. p. 2). In their year one 
report, which was largely based on workshops with local people in the 
north,the link to treatyconcems is reiterated in First Nation recommendations: 
"The need for commit ment from governments (federal and provincial) to 
honour the spirit of Treaty 8; and to consult with Indian government(s) about 
resource development in a meaningful and honest manner" (Grand Counc il 
of Treaty Eight First Nations, 1993, p. 9). 

Thus, the testimony of Treaty 8 elders reveals that the promises made to 
them in the negotiation of Treaty 8 have often been violated, to the extent that 
their traditional livelihood was seriously damaged. Moreover, as evidenced 
above, Treaty 8 organizations are beginning theirown research projects in the 
early 1990s on environmental and treaty mailers and presenting their findings 
to governmems. Often the focus is on such crucial aspects as traditional 
li velihoods, environm ent, land rights and self-govemment. All of this points 
to the likelihood that elders and chiefs from Treaty 8 will continue to raise 
these issues until they receive a hearing and satisfactory resolution of their 

grievances. 
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2. Alternat;I'f!S: Implementing Treaty 8 Promises in the J990s 
The situauon that Treaty 8 Indians face in the 19905 is eXlremely 

comptex. Of more immediate impact than the changing role of Aboriginal 
rights are the myriad of new condit ions brought about by econom1c development 
and sett lement in the Treaty 8 area, and the erosion of lhe trapping indust ry 
worldwide. Remedy ing the historic gnevances of Treaty 8 in the modem era 
is not a simple matter. The environmental and economic impacts of resource 
development have changed thecontcxt in which Native hunting and trapping 
takes place, and the Native economy ilsel f is now a more complex combination 
of traditional and industrial activi ties. Nonetheless, the control of their 
economy and its traditional elements remains an area of vlIal concern to 
Treaty 8 people. 

We believe effective and just resolution of the conflict between Treaty 8 
Indians and the provincial governments and Canada over hunting, fishing and 
trapping rights must acknowledge Native treaty rights over their tradit ional 
livelihoods. There are a number of examples fro m Canada and abroad that 
offer possible remedies. 

3. Treaties: An International Study 
Responding to pressure in the early 19805 from Indigenous peoples 

around the world, including the James Bay Cree and the Hobbema First 
Nations, the United Nations agreed to establish an international study on the 
treaties with Indigenous peoples. In his first major report, the Umted Nations 
Special Rapporteur of the Commission on Human Rights emphasized that 
governmelll and Aboriginal perspectives on the status oftre3ties wcreand, in 
many ways, still are at variance in North America: 

Dun ng t he remaining part of the ni neteenth century and throughout 
the twentieth century, State practice and legal action have been 
clearly coherent with the obvious intention of making all 
mdigenous issues as privy only to "nation-States" domestic 
Jurisdiction. One cannot help but notice that an obvious aim of 
this policy was and continues to be to prevent any international 
connotation from bemg given to whatever remained of the 
onginal sovereignty that States had been willing to acknowledge 
for indigenous nations. This is particularly evident with respect 
to the treaties entered into with the original inhabitants of North 
America. [Martinez, 1992, p. 28] 

Martinez's observations illustrate the historical changes m the view that 
Euro-Canadian governmentS have accorded to treaties and the First Nations 
who negotiated them. For their part, representatives of some First Nations are 
pressing hard for recognition of the sovereign status of their governments, as 
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evidenced by their role in treaty signing. and the desire that the sacred trust 
established through the treaty agreements be honoured and acknowledged in 
international law. 

The work of the United Nations regarding "treaties, agreements and 
otherconslructive arrangements between States and indigenous populations" 
(Martinez. 1992. p. 1) is ongoing, and a final report is due in 1995. At that 
time, recom mendations will be forwarded to the United Nations. It remains 
to be seen what effect these will have on the United Nations and on the actions 
of member nations. The international arena continues to hold out promise for 
clarifying treaty rights issues, although the process is extremely lengthy and, 
as with other routes at this time, the final result is uncertain. 

b. New Zealand and the Spirit of the Treaty of Waitangi 
One approach that should be more seriously co nsidered in Canada is that 

of the spirit of the treaties and finding concrete ways of sharing resources and 
management of those resources. Here the experiences of other countries can 
be used to suggest alternative resolutions within the framework of evo lving 
Canadian institutions and practices. 

The Waitangi Tribunal in New Zealand considered Maori claims based 
on the 1840 Treaty of lValiangi. By the 1980s, the tribunal had developed 
(over time) concepts based on the underlying principles of treaty relationships 
ratherthan the specific provisio ns of lhe Treaty ofWaitangi. Andrew Sharp, 
a New Zealand political scientist, puts it this way: 

The Treaty was, 111 a word, negotiable ... the point was to find an 
interpretation of the meaning of the Treaty which captured its 
Wairua-its living spirit .... The content oftheTreaty would be 
interpreted in accord with the general intentionsofthe signatories 
and not with the precise details of their agreement .... liJt made 
the Treaty a basis fo r future-orie nted policy ratherthan backward· 
looking rule application. {Sharp, 1990, pp. 168-69J 

The subsequent effect on the courts and the government of the Waitangi 
Tribunal's principles of the treaty (as articulated in various decisions on 
Maori claims) was also important. For example, lawyer Paul Temm and the 
senior Queen's Counsel in New Zealand notes the enhancement of the 
credibility of the Waitangi Tribuna l with recent court decisions: "The way 
in which the Court of Appea l in every judgement referred to the findings of 
[he Waitangi Tribunal with approval gIves to that body a measure of prestige . 
. . . 11 begins to look as though it is becoming the conscience of the nation" 
(Temm, 1990, pp. 97-98). At the same time, the national government moved 
forward , from time to time, with specific pieces of legislation that were 
respectful ofthetreaty: "Statutes were passed, which included in authorizing 
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activity, the requirement that the activity $0 authorized should nOI be contrary 
to the principles of the Treaty of Waitangi" (Sharp, 1990, p. 173). This 
modem legis lation included the Siale Owned Enterprises Ael (1986), the 
Environmental Act (1986), and the Conservation Act (1987 ). 

AI times, this legislation provided Maori leaders with a basis to launch 
legal claims should government activity be seen to be contrary to the 
principles of the Wairangi Treaty. Perhaps more importantly. however, the 
treaty principles using "the jurisprudence of wairua, stressing negotiation, 
pannership and mutual exploration ora future, had the effect of avoiding too 
much assert ion of stale sovereignty, ... [t was the analogue ofthe politics of 
moderation, compromise and future orientation" (Sharp . 1990. p. 172). Most 
ofthe largerclalms in New Zealand are nowthesubjecl ofinl ense negotiation, 
and negotiations were recently conc luded for a comprehensive settlement of 
fishing rights under the treaty, albeit not without controversy over the 
division of the benefits among the various Maori tribes. This settlement was 
then incorporated into the Treaty Qj Waitangi (Fisheries Claims) Seulement 
Act (1992). and represented (at least for the government) a generous sharing 
ofa national resource, particularly the commercial fishing harvest, with the 
Original Peoples. 

In a recent paper, hi storian M.P.K. Sorrenson notes the changing 
constitutional conventions and public consciousness for treaty issues in New 
Zealand: 

... governments appear to accept an obligation to adhere to the 
principles ofthe Treaty and to consult Maori opinion .... More 
broadly, J think it can be said that the Treaty has been so finnly 
embedded in the national psyche, more particularly with its 
constant reiteration at the Waitangi day ceremonies. that it can be 
no longer dismissed - as it was once dismissed as a "device for 
amusing and pacifYing savages." [Sorrenson. 1993, p. 1 J] 

In Canada, there are a few sim ilar examples to New Zealand's emphasis 
on treaty princip les. For example. Ihe Canadian government's pol icy statement 
of 1973 on the specifi c claims stressed the importance of adherence to the 
Splrtf as well as the tenns ofthe treaties (Price, 1991. p. 85). However, we still 
seem to be struggling to find an effective way of implementing these noble 
words. 

c. Canada: the Lessons from Modem Treaties 
Comprehensive claims agreem ents have been termed "modern treaties," 

and have at times been negotiated by First Nations who did not previous ly 
enter into treaties. Through these agreements, Aboriginal people sought to 
protect their livelihoods and cOnlrol over some oftheir lands, as well as to 
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gain compensation monies in order to ini tiate economic plans fo r theirfuture 
li vel ihood. As a route for redress of past wrongs and acknowledgement of 
their rights, cla ims have proved time-consuming and someti mes inconcl us ive, 
due in large part to the rigid set of guideli nes im posed by the federa l 
government, such as the requirements of extinguishment of Aboriginal title 
and the exclusion ofself-gove mment arrangements as part and parcel ofland 
claims agreements (Canada, 1987). Forexample, the Dene of the Northwest 
Terri tories refused to ratify the claim that had been over a decade in 
negotiation over the exti nguishment provision, and whi le some Dene regions 
chose to pursue regional claims, others (Treaties 8 and II ) seek recognition 
of the rights and relationship embodied in their treaties (Smith, 1993). 
Significant agreements have been negotiated (such as those agreements 
negotiated by the James Bay Cree and Northern Quebec [nuil and the 
Inuvialuit of the western Arct ic as well as the recent Nunavut agreement of 
the eastern Arctic), but the process remains slow and cumbersome. 

The first comprehensive claims agreement concluded in Canada, the 
James Bay and Northern Quebec Agreement, holds many lessons for 
Aboriginal and Euro-Canadian governments alike and has been examined 
intensively since its inception in 1975. Although there have been numerous 
difficulties-includi ng lawsuits-emerging out of the agreement, the Income 
Security Program (IS P) is interesting for its possible application to situations 
such as that of Treaty 8 people seeking to protect their traditional economy. 
Indeed, in the early 1990s the Fort Chipewyan Cree Band had used the ISP 
as a model to work out their own support system for full-time trappers. As 
anthropo logist Harvey Feit notes, the ISP is 

.. one of an integrated set of provisions of thaI aboriginal land 
claims settlement which were designed toassurethe continuation 
of hunting fishing and trapping as a viable option and means of 
livelihood for those Cree who practise these activities as a way 
of life, and fo r members offuture generations of Cree who may 
wish 10 pursue that way of life. (Feit, 1983, p. 439) 

The criteria of the [SP program ensure that only those hunters who are 
effectively engaged in hunting fishing and trapping activities-both in terms 
of time spent (in the previous year) and the proportion ortheir income derived 
from such activities-are eligible for economic support. 

Whi le certain programs, such as the [SP and wildlife co-management, 
may well hold possibilities fo ra degree of prot oct ion oftraditionallivelihoods, 
serious problems with the process of implementing the James Bay Agreement 
suggest a strategic and cautious approach in both settlement negotiations and 
subsequem implementat ion. In her 3nalysis of the James Bay agreement 



" Price &: Srnlfh . Trcury 8 uNi TrudirlOMf Livcfilwods" 

problems regarding environmental maUefS, Evelyn Peters concludes that 
"the lack offonnal implementation structures appears 10 be only part ofthe 
problem. The other pan has to do with the polit ical will 10 live up to 
implementation commitmeOls" (Peters, 1992, p. 142), In this regard, Grand 
Chief Ted Moses oflhe James Bay Cree warned the Dene and M~is of the 
Nonhwest Territories on the occasion oftheir 1988 agreement in principle 
signing tha t they must ins ist on " legally bi nding language" to ensure 
implementation (Peters, 1992, p. 143), Peters adds a final comment that 
Aboriginal groups must be prepared to use the courts to enforce agreements 
ifthepolilical will ofscnior levels ofgovemment cannot be secured (Peters, 
1992, p. 143). 

Thus, although provisions of modem treaties do hold out possibilities for 
supportmg aspects of Irndilional livelihoods, the experience of claims 
agreements such as James Bay seems to suggest that caution and carefully 
worded agreements are wise courses of action fo r First NatIons as they 
negotiate these new ammgements. 

d. Canada: Court Decisions 
Coun challenges have been one among many strategies employed by 

Aboriginal organizations to publicize their concerns, with the ultimate goal 
of securing acknowledgment of their rights and a place at the bargaining table 
when these rights are discussed. Since the federa l government endeavoured 
to sweep away the" Indian problem" with the While Paper on Indian Po/icy 
of 1969, there has been an intensi fication in the dialogue between the courts 
and government. spurred by Nali ve peoples, about the constitutional, legislative 
and legal status of treaty and Aboriginal rights III general. Arguably, this 
dialogue \\,'3S mstrumental in bringing about an event of major Importance In 

the history of Abonginal relat ions in Canada: the recogmt Ion and entrenchment 
of " existmg treaty and aboriginal rights of the aborigInal peoples of Canada " 
in seclion 35( I) of the ConslIlulion Act of 1982. Although the content and 
nature of these rights were not defined, this constitutional provLsion has 
guided a number of coun decis ions, which in tum have expanded the 
definition of the protected rights. This debate essentially resulted from the 
efforts of Aboriginal peopleto protect their rights in the face of constitutional 
changes where they felt left out, resource development and at times 
environmental degradation, and declining incomes and standard of living. 

Constitutional law professor Peter Hogg highlights the importance of the 
1982 changes regarding treary rights: "Section 35 of the Constllution Act, 
1982 now gives constitutional protection to rights created by treaties entered 
into with IndIan tribes or bands .... Section 35 operates as limitation on the 
powers of the federal Parliament as well as the provinCial Legislatures" 
(Hogg. 1992. pp. 670-71). 
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In practice, court decisions have at limes served to moti vate changes in 
government policy, as was the result in the Calder case. At other times , the 
courts have appeared to lag well behind both government po licies and public 
opinion regarding the content and nature of Aboriginal and treaty rights and 
their place within Canada, the most notab le recent example being Ihe Brit ish 
Columbia Supreme Court 's decision in the Delgamuu/cwcase . Thisjudgement 
quest ioned whether the Gitksan and Wet'suwct 'en peopl e possessed 
institutions of law and cul tu re, and found that 

The plainti ffs' ancestors had no wrinen language, no horses or 
wheeled vehicles, slavery and starvation were not uncommon, 
wars with neighbouring peoples were common, and there is no 
doubt, to quote Hobbs [sic}, that aboriginal life in the territory 
was, at best, " nasty, brutish and short ." [Delgamuu/cw et a l. v. 
Brrtish Columbia , 1991, p. 131 

The Delgamuukw decision harkens back to an itudes preval ent in earl ier 
ti mes. Fortunately, the British Columbia Court of Appeal in 1993 overcame 
part ofthis dec ision by recognizing and co nfinning the exi stenceo f AbOriginal 
title, but the issue of inherent political rights is still under appea l. 

Recently, Supreme Court judgements have pointed in the direction of 
changes in governmental and legal interpretations. Law professor Catherine 
Bell notes that the Guerin (1984), SImon ( 1985), Sioui ( 1990) and Sparrow 
(1990) decisions represent a "shift in premise from power to duty and 
honour" (Bell, 1990, p. 3). Beginning with Guerin, the abili ty of the Crown 
to make dec isio ns over Native interests to their det riment was tempered with 
the concept of the Crown's fiduciary responsibility to act in the best interest 
of Canada 's First Peoples. The Sioui decision acknowledged the nation-to
nati on historical relationship bet ween the Crown and First Nations as fa ll ing 
somewhere between " the kind of relat ions conducted with sovereign states 
and relations such states had with th eir own citizens" (Sioui, 1990, p. 1038). 
Certain limitations were put on the abil ity of the Crown to extinguish treat ies, 
mainly with regard to the criteria required to prove intentional breach (for 
example, the English entering into an agreement with the French without 
Huron co nsent was not considered a valid method of extinguishment) (Bell, 
1990, p. 3). However, Bell not es that th is shift in perspective has been 
bala nced by a different approach in the Supreme Court 's decision in Horseman 
v. R. ( 1990), where treaty right s to hunt were seen as subject to fedet:l l power 
and legislative regulation. In this case, Treaty 8 was not interpreted topenn il 
the sale of products onhe hunt (in this instance, the hide ofa grizzly bearslain 
in self-defence) to purchase food due to provisions of the Alberta Natural 
Resources Transfer Agreement and the Alberta lVildlifeAct ( 1980). However, 
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Bell suggests that " the emphasis on federal power in Horseman is an 
anomaly" (Bell, 1990, p. J) in relation 10 the general thrust of the coun in 
other recent decisions on the Crown's duty and honour. 

Accordmg to law professor Macklem, Ihejudgmenls in both Simo" and 
Siom represent a shift in Ireaty jurisprudence toward 

... a set of principles more sensitive to native interests, which 
call fo r brO:ld and liberal readi ngs of t reaty ri ghts and a reJaJl: at ion 
of procedural requirements usually associated wi th ac tions in 
breach of contrac t. Both judgments heed the expectations of 
native negotiators at the l ime the treaty was entered into, and 
neither relies unduly on Anglo-Canadian values detrimental to 
native mterests when giving meaning to abstract treaty nghls. 
[Macklem, 1991, p. 438J 

ThiS shifting emphasis and directIon arealso noted by Aboriginal lawyer and 
Native American Studies Professor Leroy Lill lebear: 

The Supreme Coun of Canada, in a number of recent decisions, 
has shown a wil lingness to exami ne and use as a basis of analysis 
Aborigina l land concepts which it could not fit into ex isting land 
fee categories, but found that fact was not sufficient to deny the 
existence of Aboriginal interest, consequently categorized it as 
"sui generis." This openness and willingness to accommodate 
Aborlgmal concepts is very encouraging but it remains to be seen 
If other parts of government will ro llow. [Lilllebear, 1990, pp. 
I 75-76J 

In his recent book on constitutional law, Professor Hogg outlines the 
meaning and definition of Indian treaties, based on his analysis ofthe recent 
decisions of S,mon and Sioui: 

An Indian treaty has been described as "unique" or "sui 
generis." [t is not a treaty at international law, and is not subject 
to the rules or international law. [t is not a contract, and is not 
subject to the rules of contract law. [t is an agreement between the 
Crown and an Indian nation with the following characteristics: 

I. Panles: The panies to the treaty must be the Crown, on the one 
SIde, ;)nd an Indian nation, on the other side. 

2. Agency: The signatories to the treaty must have the authori ty 
to bmd thei r principals, namely the Crown and the Indian nation. 

3. Intention to create lega l relations: The parties must intend to 
create legally binding Obligat ions. 
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4. Cons ideratio n: The obligati ons must be assumed by both 
sides. so thal1he agreement IS a bargain. 

5. Fo nna lity: there must be "a cen aln measure of solemnity. " 
[I-Iogg, 1992. p. 684] 

8J 

The recent and in fluent ial Sparrow decisio n o f the Supreme Court on an 
Aborig inal fis hing rights issue has received wide attenti on in the legal realm 
and e lsewhe re. The Supreme Coun judges, led by Chief Justice Dickson and 
Justice La Forest, asserted a view of Abori ginal and treaty rights which held 
that any rights not intentionally and specifically tenn inated by federa l 
leg islation arestill in e ffcci. Further, they set out aspecifictest fo r decenmning 
whether termination can be co nSidered to have occurred legally. Th is 
judgement Sla nds as the most signi ficant support for broadly defined 
const itutional rig hts (BeU, 1990, p. 3; Macklem, 199 1, p. 448). 

In his discuss ion of Sparrow, Professor Hogg argues that the word 
"ex isting" in section 35 of the Charter means " unextinguished" and that 

. , , the Court concluded that s.35 should be interpreted as a 
constitutional guarantee of aborig inal and trealy rights. As a 
consti tutional guarantee, s.35 had the effect of nullifying 
legislat ion that purported to abridge the guaranleed rights .... 
However. the Coun held that the rights protected in s.35 were not 
absolute either .... Any law that had the effect of impairing an 
ex isting aborigi na l right wou ld be subject to judicial review to 
determine whether it was a justified impa innent. A justified 
impairment would have to pursue a n objecti ve Ihat was 
"compel I ing and substant ia 1. ' , The conservation and management 
of a limited resource would be a justi fi ed objective. but "the 
public interest" would be too vague to serve as ajustification. If 
a suffi cient objective were found. then the law had to employ 
means that were consistent with " the special trust relati onship " 
between the govemmem and the aboriginal peoples . . . . [T]reaty 
righls would have to yield 10 any federal law that could satisfy the 
Sparrow standard of just ificat ion; but it may be taken forgranted 
that the standard ofjustifical lOn fo r a law impai ri ng a treaty right 
would be very high indeed. [Hogg, 1992, pp, 69 1, 692J 

Another direction is suggested by lawyer Ian Binnie, who stresses the 
importance attached in Sparrow to fo llow-up negotiations between Ihe 
Crown and India n First Nat ions: "the Court is te lhng the parties to recum to 
the bargai nmg lable to address what Chief Justice Dickson calls ·the historical 
burden of the current situation of native peoples' " (Binnie, 1990, p. 240). 
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Beyond these important recent decis ions, the Supreme Court wi ll , in a ll 
likelihood, continue to be challenged with its handling of Aborigina l and 
treaty rights issues. For example, First Nations wi ll no doubt continue to 
argue that their treaties with the Crown are' ' nation·to-nation" international 
treaties and that the courts should provide grealer recognit ion of Aboriginal 
traditions and institut ions. Legal scholars will a lso challenge the court 10 
think in new ways "The borders of Canadian legal imaginat ion must be 
redrawn so as to include the aspiration of nat ive people to have greater control 
overtheirindividual and collective destin ies" (Macklem, 1991, p. 456); and 
to build on previous lines of thinking regarding the fi duciary and trusl 
relationships between the Crown and Aboriginal peoples (S lattery, 1992, pp. 
275,281). 

Thus, progress has been made in establ ishi ng the constitutional guarantees 
of treaty and Aboriginal rights and the Supreme Court is urging both the 
federal Crown and First Nat ions to undertake furt her discussions to clarify the 
meaning of these rights. However, unti l the principles underlying the current 
jurisprudence on treaties evolve further, the courts will continue to be a risky 
and expensive vehicle for pursuing Aboriginal and ueaty rights. Sti ll, courts 
are likely to remain an important route for protecting these rights, as they have 
been in the past. 

e. Canada: Constitutional Amendment and the Royal Commission on 
Aboriginal Peoples 
The events leading upto the 1982 repatriation of the Canadian constitution 

took place during a time of cone em for First Nations people in Canada. For 
example, the Indian Association of Albertaapproached the British government 
and also sought legal remedies in Britain to gain a firmer recognition of the 
treaties . Eventually, Canada agreed to entrench "existing aboriginal and 
treaty rights" in section 35( 1), and to negotiate the content of these rights in 
a series of First Ministers conferences, held between 1983 and 1987. 
However, these conferences did not come to any agreement on the definition 
of Aboriginal and treaty rights. 

When the constitution was repatriated in 1982, it was done without the 
blessing of Quebec. The desire to be responsible for "bringing Quebec into 
the consti tutional fold" prompted the Conservative government to propose 
the Meech Lake Accord in 1990. After intens ive closed-door debate between 
provincial leaders and federal cabi net members, an agreement was presented 
before the provincial legislatures for approvaL The provinceofNewfoundland, 
following the lead ofthepremier, did not approve of the accord. Significantly, 
the accord was also blocked in Manitoba through the actions of a single 
Aboriginal voice, that ofMLA Elijah Harper, carrying the message that the 
constitution should recognize Canada '5 three founding nations, not only the 
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two European ones. Harper's well -publ icized stance was reinforced in the 
public mind by the events at Oka in 1990, as well as other protests across 
Canada, including that at the Oldman River in Alberta. Thus, out of the ashes 
of the Meech Lake Accord emerged more widespread recognition of the 
necess ity of full in volvement by First Nat ions in future constitutional 
amending processes. 

The next effort at amend ing the constitution came in 1992, in the form of 
the Charlottetown Accord, but this too was received with mixed opinions by 
many First Nations. This process was more inclusive, and more importantly, 
the representatives of Aboriginal organizatio ns present at the negotiating 
table had more influence on the fi nal result. A significant portion of the 
package of proposed amendments dealt with First Nations COncerns in areas 
of Aboriginal self·government, designating constitutional processes 10 deal 
with Aboriginal concerns and guaranteed Aboriginal representation in the 
Senate. In the final text of the agreement (Canada, 1992), many provisions 
relating to Aboriginal issues were left in very general form. Fiscal relations 
of concem to Treaty 8 nations, for example, were 10 be subject to further 
negotiation. The proposal included entrenching the inherent right of self· 
government, but " its just iciability should be delayed for a five-year period 
throughconstitutionallanguageand apolitical accord" (Canada, J 992, P 17). 
In addition, First Nations self·government was phrased as "the inherent right 
of self·government within Canada" (Canada, 1992, p. 16), and any laws 
passed by First Nat ions govemments " may not be inconsistent with those 
laws [presumably federa l and prov incial] which are essential to I he preservation 
of peace, order and good government in Canada" (Canada, 1992, p. 20). 

In terms of their input into the recent constitut ional amending process, the 
Grand Council of Treaty Eight First Nations asserted four key treaty rights 
areas requiring constitutional reform, namely "recognition of inherent rights 
and title, formalization of the bilateral process, fiscal relations," and finally 
a "consent" or notwithstanding clause regarding their distinctive form of 
governance (Grand Council of Treaty Eight First Nations, 1992, pp. 7-8). 

The Charlottetown Accord proposed that treaty rights be interpreted " in 
ajust, broad and liberal mannertaking into account the spirit and intent of the 
treaties in Ihe context in which the specific treaties were negotiated" (Grand 
Council of Treaty Eight First Nations, 1992, p. 20). Further, the Government 
of Canada was 10 be commined to participate " in good faith in a process to 
clarify or implement treaty nghts, or to rectify terms oftrealies when agreed 
to by the parties" (Grand Council of Treaty Eight First Nations, J 992). 
Certainly. for most Canadians, these terms represented real progress in Ihe 
negollations between the First Nations negotiations and the federal and 
provincial governments. However, the Accord also provided for provincial 
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involvement, an area long contested by some Treaty First Nations: 

The governments or lhe provinces should also be committed, to 
theexlent that they have jurisdiction, 10 participation in the above 
treaty process whe n invited by the government of Canada and the 
Aboriginal peoples concerned or where specified in a treaty. 
(Gmnd Counci l ofTteaty Eight First Nations, 1992, p. 20J 

The Charlottetown Accord received mixed reviews from Aboriginal Canadians, 
including strong criticism from some Alberta First Nations. The Grand 
COWlCil of Treaty Eight did nOI take a fina l pos it ion on the Charlottetown 
accord because ofthe divergence of views ofits members. Chiefs from treaty 
areas 6 and 7 (in central and southern Alberta) criticized the Charlottetown 
Accord "domesticating" of their treaties by making them subject to 
interpretation within Canada, and claimed the Accord "did not honour the 
binding sacred trust obligations set Oul in our sacred Treaties" (Globe and 
Mail, 24 September 1992). 

With the defeat oftheCharlottetown Accord, the questions of recognizing 
treaty and Aboriginal rights, such as the mherent right of self-government, 
threatened to slip quietly ofT the public and constitutional agenda, had it not 
been for the Royal Commission on Aboriginal Peoples (RCAP). The 
Commission was established on 27 August 1991 to "examine a broad range 
of issues concerning aboriginal peoples in Canada" (Canada, 1991). The 
tenns of reference were recommended by fonner Chief Justice Brian Dickson 
and the intention was that the work ofthe Commission would "complement, 
and nOI substitute for, current efTons at constitutional refonn " (Canada, 
1991 ). 

As part of the mandate of the Royal Commission, considerable research 
has been conducted by treaty First Nations on the history of the treaties and 
elders' understanding of their spirit, intent and nature. Much of this work is 
current ly in progress, so it remains to be seen what influence it will have on 
the Commission's recommendations, letalonegovemment actions. However, 
an inkli ng of the train of thought of the Commission is demonstrated in its 
report on self-government and the constitution, Partnus If! Confederation 
(RCAP, 1993). Generally, the repon analyzes Canadian law and history to 
detennine whether a constitutional amendment, or approval by federal or 
provincJ31 governments, is nec~sary to implement First Nations sel f
government, The Commission suggests that 

... the right of self-government would include an actual right to 
exercise jurisdiction over certain core subject-matters, without 
the need for court sanction or agreements with the Crown. The 
co re areas would Include matters of vital concern to the life and 
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welfare of the community that , at the same time, do not have a 
major impact on adjacent jurisdictions and do not rise to the level 
of overriding nati onal or regional concem. (RCAP, 1993, p, 38; 
emphasis in original} 
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The Commiss ion has not been without criticism. This was evident, for 
example, in 1993 when Commissioner Blakeney resigned in protest over the 
Commi ssion's propensity for a problem-oriented rather than a solution
oriented approach. However, more recent Iy Comm iss ion co-{;hai nnan Georges 
Erasmus seemed cognizant of these and otherconcems (Bell , 1993). Early in 
1994, Erasmus suggested that the final report will be comprehensive, 
thorough,and practical: •• Abeveall , we want tobepractical.ls lhereaslarting 
point to get the ball rolling? One that doesn't give the bureaucrats and 
politicians an excuse to do nothing?" (Globe and Mail, 7 January 1994). It 
remai ns to be seen how the Royal Com mission wi ll fi nal ly deal witha variety 
of issues, but it is clear that Aborigi nal peopl es and many other Canadians 
hold de finit e expectations for the recom mendations of this important 
commission. 

3. Concludi/'lg Comment 
Cree and Dene peoples of T reaty 8 have made the point clearly and 

repeatedly that their traditional livel ihoods did not receive the protection and 
support that they believe was guamnteed in the treaty negotiations . What they 
now seek is redress fo r this s ituation. The events orthe almost one hundred 
years since the treaty was signed have introduced many complicating factors, 
and rectifying the unfulfi lled treaty promises will not be an easy maner. 
However, recent actions by Canadian cou rts and governments suggest 
movement toward acknowledging the trealy rights of Treaty 8 people to 
control and support their traditional economy. 

Flowing from the recognition of treaty rights, we believe there are a 
number of ingredients essential to reso lving the confl ict over Treaty 8 
hunting, fishing and trapping in a fait manner and to redressmg past wrongs, 
A fundamenta[component is polit ical will, without which the Commiss ion 's 
recommendations may wel l go unheeded. Political will is the necessary link 
between the unreso lved problems surrounding Treaty 8 and committing the 
human and financial resources required to alleviate them. In recent times, the 
work of Aboriginal peoples, through a variety of means to bring their 
situation to public attention, has been instrumental in changing the situation 
III Canada. However, a broad public consensus favouringjustice for Canada's 
Aboriginal peop les is still ultImately necessary for widespread acceptance of 
workable so lullons. The hope remains that Canadian cit izens will recognize 
treaty and Aboriginal rights_includingtreary rights totraditional livelihoods-
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and accord the trealies. both old and new, their proper place in the fabric of 
Canad ian history and society. 

Notes 
K,ch,Ird Pnce gratefully acknQwlcdgu Ihe generous support orlhc Ca nad,an 

Circumpolar InstItute, Edmonton. ShIrlee n SmtIh acknowl edgu with gratnude Ihe 
'UppOT! Ilrthc KIll am Trust, the Socia l SCIences and Humamtles Reu'arc h Council, 
the Walter John5 Fellowship. and Ihe Norlhe rn ScientIfi c T ramlng " rogum 

The [erms "Aboriginal:' "NallY"" and "indian," as well IS names of 
specIfic Aboflgmai groups (such <IS Dene and Cree) bave been \lsd 

IDlerchangeably 10 renec t both historIcal and contemporary usagn, and for 
accuracy 

Wh,le Ihe focus of our research lion Alberta, researcb fl0m olher provmces
Suk.atchcwan and Manlloba (Waldram, 1988) and BlI tlsh Col",mbla (Brody, 
1988)-document tha I thc lou of tradItIonal lIvcllhoods IS I'IO t connncd to 
Alberta alonc 

R v Slon~y Jo~, Supreme Court of Alberta (per Ch3rlcs Stuart J.S.C.), 
unreported, copy of Judgement (n.d.) enclosed Wit h F1eetham to Deparllnental 
Secretary, O[A, 26 October [910, In PAC RG·]O, 6732 420·2A. [n ftddltlo n , 
McCardle (1976, p . 58) reports that thIS case IDvolved "the application ofa 
game taw to member of the Treaty 1 Stoney Band at Morley, convIcted for 
k.IIIID8 bIg game 01,11 of season and IUegally se[hng the heads Judge Stuart 
stated that If an Ind.an band had "or been declared subject to Ihe game 
laws. and wu nOI under Dny /ed~,al game law. Ihen II would automahcally 
become subject tothe ProvIDelll game laws ID force in lIS arel" 

The federat government declined to prOVIde for the M~tIS, and In 1938 Albena 
passed It\(: MillS Bellumenl ACI eslabll5tung 10 areas ofu:clulVe M~tls use 
In the VI"ID"y of Me1L5 COmmUnlllCS 
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