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Introduction 
On 3 October 1873, after days of intense deliberations, representatives 

of the federal government and the Ojibwa people concluded Treaty Three 
at the Northwest Angle where the boundaries of Ontario, Manitoba and 
Minnesota now converge. The Ojibwa signed Treaty Three with much 
reluctance, surrendering an estimated 55,000 square miles of land in 
northwestern Ontario to the federal Crown. 2 The treaty commissioners, 
however, assured them that they would "forever have the use of their 
fisheries."3 

This paper contends that 19th century fisheries management policies 
and jurisdictional disputes, and the uncontrolled development of the non
Native commercial fISheries, were causal to the collapse of the self
sustaining Ojibwa sturgeon fISheries of the Lake of the Woods and the 
Rainy River.' The destruction of this valuable sustaining Aboriginal 
resource less than thirty years after the treaty was signed diminished the 
Ojibwas' Aboriginal and treaty rights to fISh and repudiated the treaty 
commissioners' "outside promise"s that they would have the use of their 
fISheries in perpetuity. 

The Population Biology and 
Ecology of Sturgeon 

No other freshwater fISh in Canada is as large as the lake sturgeon 
(Acipenser fulvescens).6 Mature sturgeon taken today weigh from ten to 
eighty pounds, although much larger specimens are sometimes caught. ' 
Sturgeon are a long-living fISh that reach se~ maturity ~~e in life, ~ late 
as twenty years or more depending on locatIOn and conditIOns. TypIcally, 



32 J.J. Van West, "Ojibwa Fisheries" 

male and female sturgeon spawn every two to three years and four to six 
years respectively. Depending on locality, these infrequent spawning 
intervals become more intermittent with age. 

Late maturation and infrequent spawning have not encumbered 
reproductive success. The lake sturgeon is a fish of great antiquity, dating 
back to the Devonian Period. It bas, in fact, retained anatomical features 
characteristic of that period, including body plates (rather than scales), a 
large cellular swim bladder, a cartilaginous skeleton and a shark-like caudal 
fin. B Lake sturgeon feed on bottom-dwelling flora and fauna in shoals of 
lakes and rivers, and their once large zoo-geographical distribution in North 
America included the Lake of the Woods and its tributary waters.9 So 
abundant were sturgeon in this watershed that early fur traders in the area 
referred to it as "sturgeon country" and to its Aboriginal inhabitants as 
"sturgeon IndianS."'0 When Evermarm and Latinler published their 1890s 
survey of the fLSberies of the Lake of the Woods, they fittingly described it 
as "the greatest sturgeon pond in the world." 11 

Signillcantly, the sturgeon of the Lake of the Woods and Rainy River 
shared a co=on brood stock, which patterned their predictable migratory 
movements in these waters.'2 Migration co=enced at the mouth of the 
Rainy River and proceeded westward along Minnesota's coastal shoals, then 
northward and eastward along the international boundary line back to the 
mouth of the river in preparation for spawning (see Figure 1). Spawning 
occurred upstream at the Manitou and Long Sault Rapids (and other less 
desirable locations along the river13

) for three to four weeks during May 
and June.14 Accordingly, these rapids attracted Ojibwa settlement, and 
much fishing and trading activity.'s 

Ojibwa Sturgeon Fisheries 
The Algonquian-speaking people of the Canadian Shield have often 

been depicted in the literature as big· game hunters whose reliance on 
freshwater fish was occasional, either when big-game became scarce or when 
other resources could not be readily secured16 Holzkamm, Lytwyn and 
Waisberg have recently challenged this assumption. 17 They contend that 
"many rivers and lakes in the region contained large scale fisheries that 
were an inlportant part of the seasonal round of resource activities for 
Native people.dB Their study, focused on the Rainy River during the fur 
trade period, asserts that riverine sturgeon fLShing by the Ojibwa people 
'was not undertaken only when big game was scarce. Rather, it was an 
activity of great signifICanCe to Ojibwa subsistence, co=erce, society and 
religion. "9 In the Rainy River each spring, the abundance of spawning 
sturgeon, captured with spears, hook and line, weirs, seines and other types 
of Aborigina1 harvesting gear, attracted as many as 1500 Ojibwa to the river 
at the Manitou and Long Sault Rapids to fish and to renew social, political, 
economic and spiritual ties.20 

In combination with other species of fLSh and game, sturgeon comprised 
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a significantly large share of the Ojibwa diet.21 Notably, little of the 
sturgeon was wasted. Sturgeon flesh was either eaten immediately or dried 
and stored for later use. Some of it was mixed with sturgeon oil, pounded 
into a type of pemmican and then packed in sturgeon skin bags for storage. 
Skin bags were also used for storing oil, which was rendered by boiling 
sturgeon in water. Sturgeon eggs (or caviar) were consumed and isinglass, 
the inedible inner membrane of the sturgeon swim bladder, was used for 
glue and as a binding agent for paint. A substantial amount of isinglass 
was sold to the Hudson's Bay Company during the fur trade period.22 

Treaty Three and Ojibwa Fishing Rights 
The government of Canada established a commission to negotiate 

Treaty Three in 1871, following several years of protracted deliberations 
with the Ojibwa people to secure safe passage through their lands as part 
of a larger strategy to open up the west to settlement.23 Among other 
issues to be negotiated, the federal Crown recognized that sturgeon were 
important to the Ojibwa as a regional resource, and proposed that future 
Treaty Three reserves be situated in close proximity to their sturgeon 
fishing grounds. 24 Two years later, on 3 October 1873, representatives of 
Canada and the Ojibwa people signed Treaty Three.2s 

Ontario was not a signatory to this treaty, as provincial jurisdiction 
over the territory surrendered by the Ojibwa had not been declared. The 
uncertain status of the ceded lands led to prolonged disputes between 
Canada and Ontario over the location of the Ontario-Manitoba boundary 
line, title to the lands ceded by Treaty Three, and the conftrmation by 
Ontario of the Treaty Three reserves. The management of the Treaty 
Three area fisheries did not become an issue in these land-focused disputes 
until 1894, when Canada and Ontario signed a statutory agreement that 
authori2ed the province to concur in the location, si2e and extent of Treaty 
Three Indian reserves. One of the provisions of that agreement stated that 
the boundaries of the reserves to be confirmed would span projecting 
headlands and include the waters, islands and fisheries within them. The 
headlands provision was not included in the final determination of the 
Treaty Three reserves in 1915_ These land-based issues, important as they 
were, with the exception of the headlands question, unfolded on a course 
parallel to and exclusive of fisheries administration and co=ercial fisheries 
development in the area, particularly the Lake of the Woods. 26 

Consequently, this paper does not address them so as to maintain its 
storyline clarity. 

The Ojibwa did not evidently surrender their collective proprietary 
rights to the fisheries when they signed Treaty Three in 1873.27 They had 
probably agreed to share their fisheries with traders and advancing settlers 
(co=ercial fishing on the Lake of the Woods did not co=ence until 
1884), thereby expanding to non-Natives the domain of generali2ed 
reciprocity that was so fundamental to their hunting, gathering and 
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horticultural pursuits. The Ojibwa depended heavily on the sturgeon for 
subsistence and trade, making it doubtful that a surrender of the fISheries 
would have been contemplated by them. 28 Treaty Three's fisheries 
provisions, however, remain silent on the question of propriety rights. 
Ojibwa access to the resource is afftrmed in terms of the right to 'pursue 
their avocations of hunting and fIShing throughout the tract surrendered as 
hereinbefore described, subject to such regulations as may from time to time 
be made."29 The federal goverrunent also agreed to provide 'twine for nets 
for the use of the said In<fums."30 

In 1874, in consultation with Simon J. Dawson, one of the treaty 
commissioners, and Robert Pither, the Indian agent, the Ojibwa arranged 
to have the reserves surveyed adjacent to their traditional river and lake 
fIShing areas.31 On 18 November 1875, for example, the Ojibwa signed an 
agreement with the federal goverrunent accepting selected tracts of land 
along the Rainy River as Indian reserves. A note typed in the margin of 
that agreement indicated that 'it is understood that the fIShing at the rapids 
opposite this reserve [Manitou, and a similar notation for Long Sault and 
one other Reserve that was not specified] is to be open to the Indians 
generally. ,32 Furthermore, it was agreed that the Ojibwa would receive 
compensation if their riverine fISheries were destroyed by contemplated 
' canal locks or other public works' construction to circumvent the Long 
Sault Rapids. 33 The 1875 agreement, reflecting the long-term use of the 
riverine fISheries by the Ojibwa throughout the region, in spirit at least, 
was consistent with the federal government's 1871 position that Treaty 
Three reserves be situated in close proximity to their traditional sturgeon 
fIShing grounds. 

The sturgeon fISheries of the Lake of the Woods and the Rainy River 
were bountiful when Treaty Three was signed, giving credence to the view 
that the resource had been carefully managed by the Ojibwa on a sustained 
yield basis. 34 Indeed, respectful co-existence prevailed under their sole 
ownership and use. Though the treaty COl11lTllssioners had assured them 
that they would 'forever have the use of their fISheries,' neither party could 
have anticipated the commercia! destruction of the sturgeon that began less 
than twenty years after that promise was made. 35 

The Non-Native Commercial Fisheries 
on the Lake of the Woods 
and Rainy River, 1884-1915 

Non-Native fIShermen began harvesting Lake of the Woods sturgeon 
(and other fISh) on a commercia! basis by 1884.36 Since the pre-1894 
fISheries records are incomplete, it is difficult to ascertain where commercia! 
fIShing on the lake ftrst occurred and what species were being targeted for 
harvesting. J7 Moreover, the records do not reveal wh;~her the fISheries 
were prosecuted by Canadian or American fIShermen. In subsequent 
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years, however, there is little doubt that Canadian and American fIshing 
and fIsh packing operations had become inextricably controlled by American 
fIShing interests. American produced fISh and fISh products (primarily 
sturgeon and sturgeon roe), in the absence of transportation facilities in 
Minnesota, were being shipped by barges to the Canadian fIrm of D.F. Reid 
and Company, located at Rat Portage (now Kenora), for packing, freezing 
and transportation via the Canadian Pacillc Railway to markets in the 
United States and abroad. 3

' Reid's operations thus became central to the 
growth and development of the Canadian and American-based commercial 
fISheries on the Lake of the Woods. 

Non-Native commercial fIShermen who operated their fISheries in the 
Canadian waters of the Lake of the Woods throughout the 1880s were 
apparently not licensed, .0 nor had local fIShery overseers been appointed to 
enforce the federal and provincial fISheries statutes." Even though early 
commercial fIShing activities incurred negligible pressure on the resource 
base, former Treaty Three commissioner Simon Dawson nonetheless 
expressed the view in 1885 that it was being overexploited 'and depriving 
(settlers and Indian] people of the means of living. . . ."42 Dawson, who was 
a member of Parliament, and senior officials in the Department of Indian 
Affairs, including Deputy Superintendent General Lawrence Vankougbnet, 
continued to voice their concerns on this issue.·3 Over the next three 
years, they proposed that the fISheries of the Lake of the Woods be retained 
for exclusive Indian use, although not, as Dawson stated, ' to such an extent 
as to prevent settlers catching fISh for domestic use but certainly in such a 
manner as to guard agairISt the use of destructive appliances which fISh 
traders use in securing car loads of fISh for export:" 

Late in 1888, the Marine and Fisheries department, apparently 
attentive to Dawson and Vankoughnet's concerns, revoked an experimental 
gillnet licence that had been issued to Reid earlier that year. This was 
followed by the commercial closure of the Canadian fISheries on 1 January 
1889.45 In accordance with Dawson's recommendations, only settlers and 
Indian people were permitted continued and unfettered access to the fIShery 
resource. Indian agents were appointed fishery overseers ex officio in 
August of 1889 to 'protect the Indian rights in the fISheries."" They were 
instructed by the Deputy Superintendent General of Indian Affairs not to 
give 'advantage to other fIShermen that would be prejudicial to the interests 
of the IndiarlS or that would in any degree lessen the supply of food which 
they derive from the flSheries. ,47 

There was no corresponding closure of the American-based fISheries. 
American fIShermen continued to set their poundnets·· (see Figure 2) at the 
mouth of the Rainy River to intercept the sturgeon as they migrated to 
their upstream spawning grounds at the Manitou and Long Sault Rapids." 
The mouth of the river had become a strategic fIShing location by 1890, 
when commercial fIShermen began to harvest sturgeon more for their eggs 
than for their flesh and air bladders (isinglass) in response to the 
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burgeoning demand for caviar in the United States and Europe.5o The 
spring fIShery at the mouth of the river yielded comparatively greater caviar 
returns for the commercial fIShing industry because sturgeon harvested at 
other times of the year and at different locations on the Lake of the Woods 
appear to have produced inferior quality eggs. 51 Additional fIShing stations 
using poundnets were subsequently established at various points on the 
lake along the sturgeon migration route. While these more dispersed lake 
fISheries were not as lucrative as the Rainy River in terms of procuring top 
quality caviar, they were nonetheless sufficiently profitable to warrant 
continued operation. 52 Many of the lake fISheries were established near or 
within Ojibwa fishing grounds. 

Source· 

WIN G 

Figure 2: A Poundnet and Its Component Parts 
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G.F. Adanls and D.P. Kolenosky, Out of the Water: 
Ontario's Freshwater Fish Industry, ([Toronto]: 
Commercial Fish and Fur Branch, Ministry of Natural 
Resources, 1974), P 7. 

Mmnesota's commercial fIShermen exercISed little discretion in 
harvestmg sturgeon. The commercial catch had risen dramatically between 
J 888 and 1890, from 40,000 to 200,000 pounds, 53 largel~ as a ~esult ?f the 
mcrerused use of small-meshed poundnets. Notwithstanding thell" effiCIency, 
these small-meshed nets diminished the recruitment of s~, . sexually 
immature sturgeon into future spawnmg populations by restrlctmg thell" 
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escapement. 54 Although the full impact of restricted escapement would not 
be realized until later in the decade, Deputy Superintendent General of 
Indian Affairs Lawrence Vankoughnet and Ebenezer McColl, the Winnipeg· 
based Inspector of Indian Agencies directly responsible for the 
administration of Treaty Three, were voicing Ojibwa concerns about 
overfishing as early as 1889.90. 55 In 1890, McColl wrote that 

I made enquiries of Mr. Agent Pither and ex·Agent McPherson in 
reference to the matter [of American overfishing), and was 
informed by them that since the fISheries had been established at 
Garden Island, and between the mouth of the Rainy River and 
Buffalo Bay, the fISh are rapidly disappearing from other 
[Canadian) parts of the lake, as stated by the Indians .... 56 

The settler and Indian fISheries upstream on the Rainy River, affected 
by the poundnets at the mouth of the river, suffered greater devastation.57 

In 1891, when the commercial sturgeon catch had increased to 500,000 
pounds,58 Indian agent Robert Pither wrote that "the Indians were almost 
starving as very few sturgeon went up the river to spawn and they hardly 
caught enough for personal use. ,,59 

American overfishing continued to evoke considerable concern among 
Indian Affairs officials and on 23 June 1890, Vankoughnet proposed to the 
Department of Fisheries that Canada and the United States negotiate an 
international agreement "under which the fishing in the Lake of the Woods 
might be reserved and protected in the interests of the Indians on both 
sides of the line and licenses to all other parties refused."·o A 
memorandum outlining this agreement's terms of reference was later signed 
by representatives of both departments on 23 July 1890.61 

The Ojibwa of Treaty Three, perhaps unaware of Vankoughnet's 
initiative or the memorandum, continued to address the American 
overfishing issue at the local level with Inspector McColl, but to little 
avail. 62 The Americans continued to expand their operations and over
exploit the resource. A crisis point was reached in August 1890, when 
sheer desperation drove the Ojibwa of Treaty Three and the Minnesota 
Chippewa (Ojibwa) to seize a fishing station operated by Americans on 
Garden Island. Only nets and fishing gear (the means of production and 
the implements of destruction) were destroyed in this resistance action. 
The station itself was left intact.63 

The Canadian government acted swiftly to reduce the threat of further 
seizures. The 1889 commercial closure of the Canadian fISheries of the 
Lake of the Woods was affirmed on 20 August 1890, by order-in-council 
P .C. no. 2002. It retained them for exclusive Indian use and provided 
Canada with the legislative leverage to persuade the Americans to 
undertake the same action for their fISheries. The Americans, however, did 
not follow through on the Canadian initiative. 64 The Minnesota-based 
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fISheries continued to expand with little regard for Indian interests and 
without restraint, from 17 pOWldnets catching 200,000 pOWlds of sturgeon 
in 1890 to (a peak of) 193 pOWldnets catching 1,143,072 pOWlds of sturgeon 
in 1895.65 

Predictably, Rat Portage's commercial fIShing interests, barred from 
fishing in Canadian waters since 1889, responded covetously to this 
American expansion. As early as 9 JWle 1891, the fIShing and fISh packing 
fIrm of D.F. Reid along with other local area fIShermen were petitioning the 
marine and fISheries department to issue commercial fIShing licences to fISh 
"in the [Canadian] Lake of the Woods with nets.,,66 The Indian Affairs 
department, categorically opposed to this initiative, made its position known 
to Deputy Minister of Fisheries John Tilton in July 1891.67 The Rat 
Portage Board of Trade, by contrast, supported Reid, probably because its 
members recognized that his efforts would, if successful, accrue benefIts to 
the town. In a letter to Tupper dated 17 November 1891, the Board argued 
that commercial fIShing in the Canadian waters of the Lake of the Woods 
would generate increased local employment, stimulate community and 
regional development and secure for Canada a favourable balance of trade 
with the United States.68 While Tupper remained non-committal in his 
reply,69 Vankoughnet was predictably affronted by the board's pro
commercial fishing stance, and he advised the minister that 'on no accoWlt 
[should its] request [to open the lake to commercial netting] be complied 
with.'7o 

Rat Portage fIshing and community interests were as adamant about 
opening the Canadian fisheries of the Lake of the Woods to commercial 
netting as Vankoughnet and presumably also the Ojibwa were for keeping 
it closed. In February 1892, three Board of Trade representatives were 
dispatched to Ottawa "to lay the matter before the Government in its true 
light.,n The delegation was heard by several members of Parliament, 72 

including Edgar Dewdney, Minister of the Interior, who was evidently 
swayed by their arguments, noting that ' it looks to me as if we were 
preserving fISh for United States flShermen.,73 He cautioned, however, that 
"a further exanlination should be made into the matter by some 
dlliinterested party.,,74 That "disinterested party" was former fISheries 
inspector R.F. Stephenson, whose views were solicited by Dominion Lands 
commissioner H.H. Smith at Dewdney's request. Stephenson supported 
the efforts of the Department of Indian Affairs to block Reid and other Rat 
Portage commercial fIShermen from regaining access to the ~diao 
flSheries. 75 However, on 23 April 1892, the Department of Marme and 
Fisheries acquiesced to pressure exerted by the Rat Portage fIshing lobby 
and issued three "experimental" commercial fIshing licences for the 
Canadian waters of the Lake of the Woods.

76 

Fortuitously for the Marine and Fisheries department, .Dawson and 
Vankoughnet's opposition to commercial fisheries development lD the Treaty 
Three area had dissipated by 1892, not by choice but as happenstance. 



40 J.J. Van West, "Ojibwa Fisheries" 

Dawson was defeated in the 1891 federal elections and not subsequently 
renominated to run in the next election by Conservative Party electors.77 

A sympathetic ally of the Ojibwa people, Dawson was not very effective in 
advancing their fishing interests following his political defeat. Vankoughnet, 
on the other hand, though still in command as Deputy Superintendent 
General in 1892, was unable to exercise his authority, for political reasons. 
He was forced to retire in 1893. Moreover, just prior to and following 
Vankoughnet's superannuation, the Indian department had, according to 
Leighton, 'become much less sensitive to local situations and needs than the 
old provincial department had been. In its attempt to seek greater economy 
and efficiency, the Ottawa office had become insulated against local 
realities.'7a Indeed, the department's silence on Treaty Three fisheries 
matters was conspicuous after commercial licences were issued in 1892. 

The commercial fishing interests at Rat Portage continued to exert 
unrelenting pressure on the department of marine and fisheries to issue 
more fishing licences,79 while Vankoughnet tirelessly, but in vain, assumed 
a countervaiJing position conveying Ojibwa concerns. ao These concerns were 
clearly enunciated by the Ojibwa three months after the Canadian fisheries 
were reopened to commercial netting. On 18 July 1892, eleven Ojibwa 
Chiefs wrote to Indian Affairs asking for the government's support in 
protecting their fISheries: 

We the undersigned Chiefs, in the Rat Portage Indian Agency beg 
leave to humbly represent to the Indian Department: .. . that we 
want that they would try and do something to prevent American 
fIShermen from destroying the fish in the Lake of the Woods. 
There are also Canadians that have licenses from the Government 
and we are of [the] opinion that if no such licenses were granted 
it would be easier to put a stop to this wholesale depleting of fISh 
in the lake. This, one of our main resources is getting more and 
more scarce and we can now hardly catch enough to feed 
ourselves in summertime. Some strong measure should be taken 
to remedy the actual state of things .... a1 

Apparently, Ojibwa concerns were ignored. The Canadian commercial 
fISheries of the Lake of the Woods continued to expand at an unprecedented 
rate, from three licences issued in 1892 to one hundred licences issued in 
1895 and, unlike the American fisheries, were neither sturgeon nor 
poundnet dependent.a2 Sturgeon were harvested with poundnets in the 
southern more open waters of the Lake of the Woods (thereby exacerbating 
the already intense pressure placed on the sturgeon by American 
fIShermen); whitefish, pickerel and jackfish, by contrast, were taken with 
gillnets in the northern portion of the lake. a3 The intensification of fIShing 
effort on the Lake of the Woods, as measured by the number of nets 
employed in the fISheries and by the consolidated catch of the major species 
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targeted for commercial exploitation, was staggering indeed.84 The reported 
catch of sturgeon, yellow pickerel, whitefish and jackflsh caught with 
pouncinets and gillnets by Canadian and American fishermen, for example, 
peaked in 1894 at 3,125,834 pounds, as compared to 95 000 pounds in 

85 ' 1888. In 1896, Canadian fishermen employed 151 gillnets and 127 
poundnets in their fISheries (prior to 1892, only 1,000 feet of gillnets had 
been fIShed under one experimental licence 86), while 193 pouncinets were 
operated by fishermen in the American-based fisheries (as compared to only 
four in 1888).87 

The Marine and Fisheries department, while admitting that the 
Americans were overflshing the sturgeon, had evidently acceded to the 
views of William Wakeham. 88 Wakeham, appointed British Commissioner 
to the international fISheries commission in 1892 to investigate the fISheries 
"in the contiguous waters of Canada and the United States," including the 
Lake of the Woods,89 in 1894 was quoted as saying that the Ojibwa would 
always have a sufficient quantity of fISh at their disposal. 90 His remark, 
based on brief visits to the major fISheries on the Rainy River, Garden 
Island and Oak Island, did not reflect Ojibwa concerns. In March 1895, in 
a petition to the Indian Affairs department, Chief Powasing wrote 

that in the opinion of myself and of all the other Indians here we 
are in great danger of being seriously injured, and in great danger 
of starvation, if something is not done by the Canadian and 
American Governments to stop the destruction of the fISh in the 
Lake of the Woods. There are several large Fishing Companies 
both American and Canadian carrying on large fishing business 
[sic] here and the sturgeon and other fISh are being taken from 
lhe lake in such large quantities, that if something is not done to 
stop the fishing -- the sturgeon particularly -- and white[flSh] and 
other fISh will be done away with. . .. 91 

The Department of Marine and Fisheries and Commissioner Wakeham 
(and his American counterpart Richard Rathbun), perhaps dismissing the 
1894 decline of sturgeon as a cyclical and temporary dip in what had been 
until 1893 a steeply ascending commercial production curve, chose to ignore 
Powasing's concerns that such a dip in fact marked the beginning of the 
end of lhe Ojibwa sturgeon fISheries. And, indeed, by 1900 the sturgeon 
fISheries of the Lake of the Woods had collapsed. The reported Canadian 
and American slurgeon calch peaked in 1893 at 1,650,000 pounds. By 1900, 
Il had dropped to 152,334 pounds. 92 The commercial landings of the other 
targeled species exhibited a sirnilar downward trend. For .exarnpl~, the 
combined Canadian and American catch of sturgeon, yellow pike, whitefISh 
and Jackfish had dropped from a Iligh of 3,125,834 pounds in 1894 to 
547,515 pounds in 1900.9) In 1898, a local Indian agent expressed :.enewed 
inlerest in creating exclusive Indian fIShing closures for the OjIbwa of 
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Treaty Three as a measure to protect their traditional grounds from 
encroaching commercial fishing operations!' Evidently, his concerns were 
ignored. 

The collapse of the sturgeon fisheries on the Lake of the Woods and 
the escalating prices paid for caviar induced commercial fishermen to 
retrench their operations to the mouth of the Rainy River,95 where 
schooling sturgeon, converging in May and June in preparation for 
spawning, could still be caught in large quantities and with little effort. 
Needless to say, the expansion of commercial fishing activities at this critical 
location accelerated the collapse of the fishery, as even fewer sturgeon could 
evade the proliferation of nets to spawn upstream at the Manitou and Long 
Sault Rapids. 

Canads and Minnesota began to limit the number of commercial 
licence holders in 1897, as a measure to conserve the rapidly dwindling lake 
and riverine sturgeon population. 96 Paradoxically, this measure did little 
to mitigate non-Native fishing pressure on the resource, particularly on the 
Rainy River, and in fact may weU have increased it. Escalating caviar 
prices (between May and September 1895, the caviar prices had increased 
from $26.00 to $50.00 per keg97

) , fueUed by spiralling demand and 
dwindling supplies, promoted uncontroUed American-directed sturgeon 
poaching (probably executed by advancing settlers) for caviar. 98 Licensed 
American and Canadian commercial fishermen were outraged that poachers 
were harvesting the riverine sturgeon with unbaited grappling hooks during 
the spawning season, and demanded that the federal government enact 
legislation to protect the resource.99 The Rainy River Ojibwa who 
continued to fish with spears at their historic sturgeon fIsheries at the 
Manitou and Long Sault rapids were implicated in government 
correspondence as accessories because they were evidently trading sturgeon 
with the American fISh traders.100 The self-regulating Ojibwa riverine 
fisheries and the long-established Ojibwa fISh trading activities were 
accordingly rendered unlawful with the stroke of a pen in 1903, when the 
federal government acquiesced to the commercial fIShing lobby and passed 
legislation that prohibited the use of spears and unbaited hooks in Ontario 
(among other non-net implements) as sturgeon capturing devices, and 
restricted access to the resource within the province during spawning 
season.lOl 

Sturgeon poaching and the illicit trade in caviar on the Rainy River 
continued unabated in the absence of any strict enforcement of the 1903 
federal sturgeon regulations. 102 The magnitude of these covert activities 
further suppressed an already diminished recruitment of sturgeon into 
future spawning populations, as evidenced by the reported catches, and in 
fact was probably causal to the ultimate capitulation of the fIShery. The 
combined annual American and Canadian sturgeon harvest dropped to a 
low of 49,710 pounds in 1906, and average annual production for the period 
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1898 to 1909 did not exceed 179,720 pounds, down significantly from 
869,734 pounds harvested annually by American and Canadian fishermen 
between 1888 and 1897.103 In 1912, Commissioner Kelly Evans reported 
on the economic potential of the recreational and commercial fISheries of 
Ontario, and declared that the sturgeon fIsheries of the Lake of the Woods, 
among other sturgeon fISheries in Ontario, had been depleted "almost to the 
vanishing point."lO' 

That the late 19th and early 20th century sturgeon fISheries of the 
Lake of the Woods and the Rainy River were mismanaged by government 
is to state the obvious. But why were they mismanaged? Why had the 
federal government not been more vigilant in protecting the sturgeon from 
overexploitation despite repeated warnings voiced by its own Indian Affairs 
department and by the Ojibwa people throughout the 1890s that this 
valuable resource would disappear if stringent management and enforcement 
actions were not imposed to control the rate of harvest? Why had Ojibwa 
fIshing rights, as entrenched in Treaty Three, not been protected after 
licences were issued in 1892 and why was the commissioners' assurance 
that the Ojibwa would have the use of their fisheries in perpetuity not 
honoured? What was Ontario's role in managing its own fISheries? Why 
had the province not been more vigilant in protecting the sturgeon and 
other species from rampant commercial overexploitation? A sojourn to 
Ottawa and Toronto, the two seats of government, is necessary to address 
these critical questions and issues. 

Federal and Provincial Fisheries Jurisdictions 
and the Administration of the Treaty 
Three Fisheries, 1873-1912 

In 1873, the Canadian government assUDled jurisdiction over the 
fISheries within Treaty Three under Section 91 of the British North 
America Act, 1867, whlch gave it exclusive legislative authority over sea 
coast and inland fISheries. lOS The federal government's unilateral control 
of the inland fISheries, exercised through The Fisheries Act, 1868,106 was 
ultimately challenged in 1882, when the supreme court decision in the case 
of The Queen v. Robertson 107 ruled that the "ownershlp of the soils or beds 
of freshwater rivers did not pass to the Federal Government under the 
BNA Act."loe The court ruled that, although Parliament had the power to 
regulate and protect the inland fISheries, it did ~ot ~ve the legislative 
competence through its department of fISheries to ISsue .licences and leases 
to fIsh where the exclusive right to fIShing was vested With the land owner 
(the riparian proprietor), whlch included, in th~ Robe~tson ~e, the 
province of New Brunswick (the right of fIShing Within this ~roVlDce ws.s 
thus determined to be incidental and accessory to the ownership of the soil 
and the bed of rivers and streams). Secondly, tile court ruled that the 
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federal government could not legislate on matters concerning the 
management (for example, licensing and enforcement) and disposition of 
provincial Crown property (in this case flsh)109 

The Robertson decision encouraged Ontario and several other provinces 
to cballenge Canada's control of their fisheries. Ontario's first post
Confederation Fisheries Act, 110 passed in 1885, covered the inland lakes, 
river and stream fisheries and honoured the legislative powers of the federal 
fisheries statute as framed hy the Robertson case. In fact, to minimize the 
chances of federal disallowance, the application of the Ontario act was 
carefully worded to include 'all fisheries and rights of fishing in respect of 
which the Legislature of Ontario bas authority to legislate.'lll However the 
provisions in subsequent fisheries acts promulgated by Ontario clearly 
infringed on federal powers. Rather than to disallow the acts, the federal 
government reciprocated in kind by continuing to issue commercial fIShing 
licences in Ontario. Fishery overseers, meanwhile, were appointed by both 
governments to enforce their respective statutes, which contained both 
mutually exclusive and overlapping provisions, thus resulting in protracted 
conflicts and disagreements over which statute took precedence.1l2 In 1893, 
for example, an Ontario overseer reported that, "I found myself in an 
embarrased [sic] position last spring at Rondeau [Lake Erie] concerning 
Pike spearing, where a Dominion Overseer claimed full power and spoke 
very unbecomingly of the Ontario LawS.'ll) Confrontations of this sort 
reflected the legacy of Section 91 of the B.N.A Act, which, in contrast to 
the Robertson case of 1882, failed to succinctly articulate provincial (in this 
case Ontario's) declared proprietary rights to the fISheries and the 
management mandates accruing from them. 

The federal government through its department of marine and 
fISheries, continued to assert unilateral control of Ontario's fISheries during 
the 1890s by enacting fISheries legislation containing enforcement provisions, 
and by appointing overseers to enforce them. The federal government also 
continued to issue commercial fishing licences. Provincially appointed 
fIShery overseers were overwhelmed by this execution of authority and 
many of them responded by remaining 'almost inactive.,'14 (provincial 
overseer John Emmons, assigned to oversee the fISheries in the Rainy River 
district, may have taken this action.) But federal contro~ in the absence of 
active provincial participation, did not serve the provincial fISheries well. 115 

Through the licensing process, the marine and fISheries department 
had overcapitaJized many of Ontario's commercial fISheries without 
paradoxically providing the necessary enforcement measures to supervise the 
rate of harvest. On the Lake of the Woods, for example, only one federal 
overseer, Charles W. Chadwick, was appointed to 'oversee' the fISheries 
shortly after they were reopened to commercial netting in 1892. Evidently, 
Chadwick discharged his duties more routinely from behind a desk in Rat 
Portage than out on the lake because the department had refused his 
repeated requests for a patrol vessel to inspect the widely dispersed fIShing 
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grounds. 116 This astonishingly short-sighted decision left him no recourse 
but to travel to the grounds on regu1arly scheduled freight and passenger 
steamers, but only intermittently and restrictively as their schedules and 
routes permitted.117 Only in 1896, three years after the reported annual 
commercial sturgeon catch had peaked and four years after the fIrst 
commercial licences had been issued, clid the department of marine and 
fisheries instruct Chadwick to "employ [aJ tug [for 1 two months with the 
option to purchase if suitable."118 As it was, the decision to acquire one 
came after the damage to the sturgeon fIsheries had occurred. 

Ontario's Crown Lands department, responsihle for managing the 
provincial fIsheries, had not issued Chadwick's provincial counterpart, John 
Emmons, a patrol vessel either (nor was one commissioned by Ontario for 
the Rainy River until 1903).119 Clearly, the absence of much-needed patrol 
vessels, and the protracted clisputes that may have occurred between 
Chadwick and Emmons over which statute -- federal or provincial -- ranked 
supreme, frustrated their efforts to protect the cliverse fisheries of the Lake 
of the Woods and its tributary waters from commercial over-exploitation. 

The protracted fIsheries clispute between Canada and Ontario was 
referred by the Governor General in Council to the Supreme Court in 1894-
95.120 The court's ruling affirmed the federal government's right under the 
constitution to legislate for the protection of the inland fIsheries, while the 
claimant provinces (Ontario, Quebec and Nova Scotia) retained all 
proprietary rights to the fIsheries that they held at Confederation; thus, the 
provinces reserved the exclusive right to issue licences for their fIsheries 
and enforce the existing fIsheries statutes. The Supreme Court ruling was 
subsequently appealed by Canada and the three provinces to the Juclicial 
Committee of the Privy Council and upheld in 1898.121 

The privy council decision, fIsheries officials thought, would provide the 
basis from which a more effective fIsheries management program in Ontario 
would flow. Their optimistic views, however, were short-lived, as 
jurisdictional conilicts between Canada and Ontario continued to fester 
without resolve until about 1912.122 The decision focused not on the 
question of legislative authority and proprietary rights but rather on the 
execution and interpretation of the management mandates that the privy 
council had respectively adjuclicated for them in 1898.123 The perpetuation 
of the fisheries clispute between Canada and Ontario under altered terms 
of reference was nowhere more obvious than on the Rainy River, with a 
resultant catastrophic and fmal conclusion for the sturgeon fISheries of the 

Lake of the Woods. 
In February 1902, the marine and fISheries department received the 

first of many complaints from licensed Lake of the W?ods fIshermen t~t 
Rainy River sturgeon were being p~ched with, unbaited hoo~ ~or their 
caviar during the spawning season. 12 OntarIO s deputy comnusslOner of 
fisheries, S.T. Bastedo, argued that this was a problem for the federal 
government to address, because "in the absence of a close season [for 
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sturgeon] there is nothing that we can do ... ."125 Ontario could not enforce 
close season legislation where such legislation did not exist. Bastedo's 
federal counterpart, F. Gourdeau, the Deputy Minister of Marine and 
Fisheries, did not share this view. Gourdeau refused to enact close season 
legislation for sturgeon because it would disadvantage Canadian fishing 
interests and because 'the Ontario government would control the matter 
and prosecite [sic] for fishing without licenses."'26 

From the federal perspective, sturgeon poaching on the Rainy River 
was deemed illegal not because the resource was caught during the 
spawning season but because it was caught by fishermen who were not 
licensed. Thus, Gourdeau argued that riverine sturgeon poaching was a 
licensing and enforcement matter over which Ontario had complete 
jurisdiction. Bending to considerable provincial pressure, the federal 
government, as noted, did enact close season and limited gear legislation in 
1903 to restrict. access to the riverine sturgeon, while Ontario reciprocated 
in kind by placing a patrol vessel on the river .127 Unfortunately, the 
damage had already occurred. 

There is little doubt that the federal department of marine and 
fisheries actively promoted commercial fisheries development in 
northwestern Ontario. Its unequivocal support of commercial fishing 
interests, without regard for Ojibwa concerns and in the context of fractious 
and protracted jurisdictional uncertainty, led to the collapse of the sturgeon 
fisheries of the Lake of the Woods and the Rainy River. For the Ojibwa of 
Treaty Three, the outcome was clear. The fISheries department, in the 
course of promoting the development of the local commercial fISheries, 
neither recognized their Aboriginal and treaty rights to fISh, nor honoured 
the treaty commissioners' pledge of assured long-term access to the resource 
(the exception was the three-year hiatus between 1889 and 1892, when the 
Canadian fisheries were reserved for the Ojibwa people). Such rights, 
astonishingly, were discounted not by oversight but as matter of 
departmental policy. The following pages examine this policy in historical 
perspective. 

Federal Fisheries Administration and 
Native Fishing Rights in Canada 

The Treaty Three fISheries provisions, including the 'outside promise' 
that the Ojibwa would 'forever have the use of their fisheries,' had 
evidently been negotiated by the treaty commissioners without reference to 
the federal marine and fISheries department. This department was not fully 
receptive to Native peoples' Aboriginal and treaty rights to fISh, as 
evidenced in 1875, for example, when its minister declared in a 
departmental circular that 'Indians enjoy no special liberty as regards either 
the places, times or methods of fIShing." 126 The seeds of this rather 
remarkable statement were sown in pre-Confederation times by the fISheries 
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branch of t he Crown Lands Department of Upper Canada when, 129 
foUowing the conclusion of the Robinson Treaties in 1850, it was compeUed 
to address Aboriginal and treaty fIShing rights issues on Lake Huron and 
Georgian Bay.130 

On 30 January 1882, nine years after Treaty Three was signed, Acting 
Deputy Minister of Marine and Fisheries Archibald McLeian once again 
articulated his department's position on Indian fishing rights, this time to 
the Prime Minister, Sir John A Macdonald. He stated that "Indians are 
entitled to use the public fISheries only on the same conditions as white 
men, subject to the Fisheries Act, and Fishery regulations.,,131 McLeian 
argued that the recognition and protection of Aboriginal and treaty fIShing 
rights, including the creation of exclusive fIShing closures to prevent 
co=ercial encroachment into traditional Indian fishing grounds, "would 
provoke collisions between white fishermen and Indians instead of 
preventing them" [emphasis in original].132 Moreover, while not addressed 
in McLelan's letter, the marine and fisheries department's refusal to 
recognize Aboriginal and treaty fIShing rights meant that Indian people 
could not easily prosecute their fisheries during close seasons (or spawning 
seasons), as practised prior to treaties. Although the department often 
relaxed close season regulations for Native people, fISheries field staff 
frequently argued that harvesting fISh during spawning was not in the 
interest of good fISh management. 

McLeian's arguments and the close season fISh management rationale 
were to guide the actions of the fisheries department into the late 1890s on 
matters relating to Aboriginal and treaty fIShing rights. On 20 December 
1897, ClifTord Sifton, the Minister of the Interior, wrote to Sir Louis Davies, 
the Minister of Marine and Fisheries, about resolving the issue once and for 
all. Sifton wrote that 

there seems to have been considerable trouble for years as to the 
fIShery right of the Indians in diJTerent parts of Canada. The 
question is constantly coming up, and it seems to me that there 
should be a clear understanding ... between your department and 
mine as to what these rights are and the course of procedure to 
be foUowed in the future,u3 

13 • l.t dian A "" • Both departments agreed to look into the matter. . 1 . Imrurs 

prepared a lengthy report, written by Samuel Stewar.t, which out~ed the 
rights of Indian people to fISh in the various provmces and regIOns of 
Canada. 135 In his report, Stewart stated categoricaUy that such rig~ts 
"appear to have no weight with the Fisheries Depart~en~."136 The f1Sh~rles 
department rejoinder, written by Commissioner of FISherIes Edward Prlllce, 
relied almost entirely on arguments enunciated in McLeian's 188? letter 
to Macdonald. 13 7 From a policy perspective, Prince argue~, nothing bad 
changed in the intervening sixteen years, and added that III VIew of the 
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consistent course adhered to by this Department ... it is not easy to discover 
what would be gained by any new inquiry at this late juncture."l3· 

The 19th century policies of the department of marine and fisheries 
regarding Aboriginal and treaty fishing rights had left a lasting impact on 
tbe Ojibwa of Treaty Three. With the collapse of the Rainy River sturgeon 
in 1912, tbe Ojibwa, through no action of their own, had lost tbeir lake and 
riverine sturgeon flsberies. This tragic conclusion was predestined, 
inasmuch as the fisheries department's policies by design neither recognized 
tbeir AboriginaJ and treaty rights to fish nor honoured the treaty 
commissioners' assurance that they would "forever have the use of tbeir 
flSberies"; moreover, the department, bending to the interests of the 
commercial fIShing industry at Rat Portage, re-opened the Lake of the 
Woods to commercial netting, thereby failing to follow througb on the 
political irUtiative to pressure the Americans to reserve their fISheries for 
exclusive Indian use. ' )9 Concerns regarding the commercial over
exploitation of sturgeon expressed by tbe Ojibwa and others were either 
dismissed or simply ignored. 

Conclusions 
Tbe Ojibwa of Treaty Three considered the sturgeon to be a valuable 

sustairUng resource for food and trade. Sturgeon production and exchange 
forged kinship and community ties, as well as commercial trade networks, 
and sustained large-scale festivities and ceremonies on the banks of the 
Rainy River at tbe Manitou and Long Sault Rapids. The signiflcance of 
sturgeon to Ojibwa society and culture was well recognized by the 
commissioners appointed to conclude Treaty Three, and reserves were 
intentionally placed in close proximity to traditional Ojibwa fIShing grounds, 
including the Rainy River. The Ojibwa sturgeon fISheries were self
sustairUng. However, with the passage of time, the treaty commitments and 
"outside promises' made by the federal government to the Ojibwa people 
were of little consequence to the department of marine and fISheries as it 
actively promoted (but without properly managing) commercial fISheries 
development in the Treaty Three area Today the Ojibwa of Treaty Three 
are left with the legacy of a sturgeon fIShery destroyed by that unrestrained 
development. 

The jurisdictional division of powers concerning Ontario's fISheries was 
irlStrUfi3ental in -- tbough not causal to -- the debasement of the Treaty 
Three Ojibwa sturgeon flSberies and other Native fISheries in the 
province,140 inasmuch as fISheries elsewhere in Canada under the auspices 
of uncontested federal control had also collapsed at about the same time. 
For example, in Manitoba and British ColUfi3bia, the Native fishing 
economies suffered equal or greater devastation as a result of federally 
promoted but mismanaged commercial fISheries development. ,n No 
anJount of historical narration will rehabilitate these fISheries to their 
pristine state nor will it reverse the short- and long-term damages that have 
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accrued to Native communities as a result of actions perpetrated by 
Government and industry a century ago. However, the historical exercise 
should not be construed as futile. Writing about the past brings it most 
visibly into the present. As a process, it acts to precipitate social, political 
and legal change regarding, in this case, Aboriginal and treaty ftshing rights, 
and serves as a basis for justifYing and advancing sustainable Native 
ftsheries co-management irUtiatives predicated on the recognition and 
expression of those rights. 142 
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Occasional Papers no. 1, (Vancouver: University of British Columbia 
Press, 1983), pp. 145-57. 
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Some explained that these things would not have been given up 
because they were needed in order to live." See John Leonard Taylor, 
"Two Views on the Meaning of Treaties Six and Seven," in The Spirit 
of the Alberta Indian Treaties, edited by Richard Price (Edmonton: Pica 
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Most fIsheries records pre-dating 1894 were destroyed in a fire. 
In his first two visits to the Lake of the Woods in July and November 
of 1886, Winnipeg-based Inspector of Fisheries, Alex McQueen, wrote 
that only Indians and settlers were prosecuting its fIsheries for their 
own use. He added that only 35,000 pO\lllds of ftsh that year were 
"shipped by a few small traders" through Rat Portage. Subsequent 
correspondence between McQueen and Deputy Minister of Fisheries 
John Tilton suggests that Canadians were neither commercially 
licensed nor involved in the fIsh trade of the Lake of the Woods until 
1888. See esp, 1887, Vol. 20, No. 15, Annual Report of the 
Department of Fisheries, p. 317; NAC, RG10, Vol. 3800, File 48542. 
McQueen to Tilton, 6 August 1888. 
Many of the Canadian fIshermen were ftnanced and controlled by 
American ftshing firms, with some of the firms located as far away as 
Sandusky, Ohio. American control of the Canadian ftsheries was 
extensive in the mid-1890s, prompting the Department of Marine and 
Fisheries to recommend to the Governor General the appointment of 
a commissioner to investigate this issue. NAC, RG23 (Records of the 
Department of Fisheries), Vol. 223, File 1224-1. Haskins to the 
Minister of Marine and Fisheries, 26 January 1895. In the same ftie, 
see also, "Recommendation to His Excellency The Governor General in 
Council to appoint Charles Chadwick as Commissioner to enquire into 
alleged violations of the Regulations," 25 February 1895. 
A federally issued experimental gillnet licence issued to D.F. Reid in 
1888 was the sole exception. Inspector of Fisheries Alex McQueen, 
responsible for "inspecting" the fIsheries of Manitoba and northwestern 
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1885, Vol. 18, No.9, Annual Report of the Department of Fisheries, 
p. 299; N AC, RG 10, Vol. 3800, File 48542. White to Vankoughnet, 16 
June 1888; McQueen to Tilton, 6 August 1888. . . 
The federal government appointed Alex McQueen ~pector"?f fIshe;les 
in 1884. Based in Winnipeg, McQueen was responsible for ~pec~m1 
the provincial fISheries of Manitoba and northwestern Ontario (WIthin 
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(Ottawa: S.E. Dawson, 1897), p. 130. 

49 CSP, 1891, Vol. 15, No. 18, Annual Report of the Department of 
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55 N AC, RG 10, Vol. 3800, File 48542. Vankoughnet to Tilton, 22 October 
1889; also Vankoughnet to White, 23 October 1889. 

56 CSP, 1891, Vol. 15, No. 18, Annual Report of the Department of 
Indian Affairs, p. 201. 
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