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Transfer Agreements and Legal Opinions 

from the Department of Justice 
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One of the most endu ring controversies stemming from the transfer of 
natural resources from the Dominion of Canada to the provinces of 
Manitoba, Saskatchewan and Alberta in 1930 has been a provision for 
Indian hunting rights . The wording of this paragraph or clause of the 
Natural Resources Transfer Agreement (N RT A) states: 

12. In order to secure to the Indi ans of the Provi nce the 
continuance of the supply of game and fish for their support and 
subsistence , Canada agrees that the laws respecting game in force 
in the Province from time to time shall apply to the Indians within 
the boundaries thereof, provided, however, that the said Indi ans 
shall have the right, which the Province hereby assures to them, of 
huntin g, trappin g and fis hing game and fi sh for food at all seasons 
of the year on all un occu pied Crown lands and on any other lands 
to which the said Indians may have a right of access .' 

The inclus ion of Indian huntin g right s in this agree ment indicates that 
there had been serious problems of provincial encroachment upon Indian 
hunting and that the federal government was aware that it had certai n 
general obligations or trusts that would have to be protected with the 
transfer of jurisdiction. In point of fact , in 1930, Indian hunting was a side 
issue to the transfer of vast lands with natural resources and the compensation 
to the provi nces from the federa l government for the loss of enjoy ment 
o f those lands and resou rces. If Indian interes ts were not as clear as 
the other important trusts and obligations involved with the transfer in 1930, 
such as leases of Crown lands, then a research prob lem emerges that 
requires more investigation than the inlerpretation of the "plain" text of a 
politicalJlegal agreement. It is reasonable to suggest that the lack of suc h 
research in the past has hampered the courts' abil ity to deal wi th issues 
relati ng to Indian hUniing in the prairie provinces . JudIcial interpretations 
that merely re-examine such documents, devoid of hi storical COnlext, will 
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generate inconsistent results. 
While the transfer of resources entailed a wide range of IrUsts and 

obligations concerning resource use and land tenure, the general constitutional 
protection for these rights indicates a process that is re levant tocontemporary 
Aboriginal interests. Thedocuments that have been selected for publicat ion 
concern the scope of the expression "Indians of the Province." Th is essay 
wilt introduce the documents by providing : a historical background on the 
issue of transferring resources to the prairie provinces: a summary of the 
important content in the documents; a reconstruction of the extrinsic 
evidence surrounding the drafting of the transfer agreement; and a brief 
discussion ofthe legal I iterature recountingjudicial interpretations concerning 
NRT A Indian hunting rights. Finally, the relevance of these documents and 
historical analysis will be related to the Supreme Court·s 1990 decision in 
Horseman. 

The facllhal Manitoba in 1870 (and with boundary extensions in 1881 
and 1912) and Saskatchewan and Alberta in 1905 did not obtain control 
over public lands was a matter of grievance. Federal subsidies in lieu of 
these administrative powers did not, especially in Manitoba, constrain this 
political issue. Essentially the political issue entai led the transferof natural 
resources to provincial authority and the question of compensation from the 
Dominion government to provincial government for lost revenue as a 
consequence of the lack of provinc ial ownership of lands and resources. 

Prairie premiers actively pursued this grievance, especially from 191 3. 
Premiers Walter Scott, R.P. Roblin and Arthur L. Sifton wrote Prime 
Minister R.L. Borden in 1913 requesting that: ·'alllands remaining within 
the boundaries of the respective Provinces, with all natural resources 
included, be transferred to the said Provinces, the Provinces accepting 
respectively the responsibility of administering the same."l The issue of 
compensation alluded a quick agreement because the Domi n ion government 
would not agree to both the transfer of natural resources and a continuation 
offederal subsidies.1 Moreover, the Dominion government maintained that 
any agreement concerning the transfer of resources would have to be 
acceptable to the other provinces. Acceptance by other provinces for the 
transfer would be contingent upon the amount of compensation paid to the 
prairie provinces. Maritime provinces such as New Brunswick and Nova 
Scotia argued that they had proprietary interests in western lands, since the 
Dominion of Canada had pu rchased Rupertsland and the Northwestern 
Territory in 1870 for £300,000. Nova Scotia and New Brunswick were 
concerned about land and resource issues because, in contrast to Ontario 
and Quebec, their provincial territories did not expand after 1867. 
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Manitoba's grievance was older than that of Saskatchewan and Alberta, 
whose claims to compensation could only go back to 1905, the year when 
these two provinces were created, Manitoban po liticians were more 
intransigent than the other two prai rie provinces. The province of Manitoba 
he ld that: 

We beg to submit that any permanent settlement of the Natural 
Resources Question must be based upon ample recognition on the 
part of the Dominion (of] the inherent Bntlsh rights of the Prairie 
Provinces to their natural resources as from the date of provincial 
organization or responsible government; the restoration of full 
provincial beneficial control of these which remain unalienated. and 
compensation upon a fiduciary basis for those which have been 
alienated by Canada for the purpose of the Dominion.· 

Thus, Manitoba had advanced a constitu tional principle as a means to settle 
the issue and objected to any arbitrary settlement that might ensue from the 
partial retention of in perpetuity subsidies in lieu of lands. An accounting 
of the financial results on a fiduciary basis and not a simple compi lati on of 
debits and credits was sought by Manitoba. Premier T.C. Norris argued: 

What we have in mind is the kind of accounting due from a trustee 
to his beneficiary. Such accounting would star! out with the 
admission that Manitoba was as of right. and in the light of all 
British precedents, entitled to her public domain since the 
establishment here of responsible government. ' 

Norris would not give up the federal subsidy in lieu of lands unless the 
Dominion government would agree to an accounting based on fiduciary 
principle.6 ln 1921, Prime Mmister W.L. MackenZie King suggested that a 
quick sett lement of the resource issue could be made if the prairie provinces 
recognized that whatever revenues the Dominion government rece; ved were 
balanced out by expenditures, but that he would agree to a binding tribunal 
that wou ld consider the accounting of compensat ion.1 Manitoba agreed to 
the idea ofa tribunal to consider the question of compensation but rejected 
the idea that balancing the receipts and expenditures from Crown lands as 
an acceptable approach to compensation. 

Conferences, interviews and correspondence continued through the 
1920s, In several throne speeches, Dominion governments had promised to 

transfer resources to the prairie provinces. This constitutional issue was not 
quickly resolved. An official understanding between the Manitoba and 
Dominion governments on how to resolve the natural resources issue was 
made on 21 April 1922. In thi s agreement the Dominion government 
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recognized: the need for adjustments between the Dominion government and 
the prairie provinces; that the prairie prov inces would be placed in a 
position of equali ty wlIh other provi nces: that an agreement would be 
negotiated subject to rat ification by Parliament and the legis latures ; that 
failure to negotiate an agreement would refer the dispute to arbi tration; and 
that awards made by arbitration would be ratified by the Manitoba legislature 
and the Dominion pari iament.' lillIe progress was made, however. In 1926, 
the governments of Alberta and Canada reached an agreement fortransfcrring 
resources. Although Ihi s agreement was nOI enacted by the Dominion 
Parliament. it did serve as a precursor for the 1930 agreement. Ma01toba 
Premier John Bracken rejected the terms of this agreement, stating that "the 
te rms which ha ... e been made with the Pro ... inceof Albertaarenot, and in our 
opinion ne ... er can be, acceptable to the Pro ... ince of Manitoba."" Bracken 
felt that.t was time to submit the question 10 arbitration and recommended 
the judicial committee of the Pn ... y Council as the tribunal. 

The arbitration did not go to the Pri ... y Council. A conference was held 
on 3 and 4 July 1928 in Ottawa and it was agreed to usea royal comm iss ion 
as "thc method and basis of settlement of the que ... tion of the administration 
and control of the natural resources. "IUTodeal with the issue of compensation 
and sub~idies, a royal commission was established roreach prairie pro ... ince. 11 

The question of compensation for Alberta and Saskatchewan was dealt with 
afterlhe agreements had been enacted, whereas Manitoba and the Dominion 
reached an understanding on compensation during the negotiauons . With 
respect to Manitoba's resources, an Order in Council of I August 1928 
pro ... ided the means for dealing with the financial issues. Manitoba' s 
position on adopting constitutional principles for sett ling the dispute was 
accepted: 

The Pro ... ince of Manitoba to be placed in a po ... ition of equality with 
the other pro ... inces of Confederation with respect to thc 
administration and control of its natural resources, as from ih 
entrance into Confederation in 1870. u 

This Order in Council al so appointed the commissioners. and ga ... e the 
commission the power to decide financial and other considerations . 
After considering the report, both go ... ernments would "introduce the 
necessary legislation to g .... e effect to the financial terms as agreed 
upon, and to effect the transfer to the pro ... ince of the unalienated 
natural resources within its boundaries, subject to any trust existing in 
respect thereof. and without prejudice to any interest other than that of 
th e Crown in the same."ll The commission on Manitoba 's natural 
resources was chaired by W .F. A. Turgeon. 
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The work of these royal commi ss ions was largely concerned with 
produci ng a recommendation fo r financial readj ustments that should be 
made to the provinces. The manner in which lands and resou rces were 
alienated was I;ons idered by the commissioners. For example, on the issue 
of Indi an annuit ies, the Turgeon Report agreed that 

the Dominion has no legal claim against a Province or against the 
lands of a Prov ince when an Indian treaty iSl;oncluded, bel;ause the 
understand ing to pay annuities to the Indians constitute no charge 
upon the land, which remains the beneficial property of the Provincial 
Govern ment. It is merely another instance of an act of the federal 
authori ty working incidentally to the benefit of a Province. I. 

Thus, the amount of annuities paid by the Dominion government wou ld not 
be used to defer from the amount that the Dominion theoretically owed to 
Manitoba. After considering the financial effects of various past policies 
(subsidies, interest, etc.), or the "balancing of claims," the commissioners 
laconically calculated that the balance in Manitoba' s favour was 
$4,584,212.49. U The settlement proposed by the commissioners was not 
based on fid uciary principles. During a meeting with the commissioners, the 
representatives for the prov ince of Manitoba abandoned the demand for 
compensat ion based on fiducia ry principles, and instead asked for a cash 
payment of six million dol lars and a continuation of the existing subsidies. 16 

Subs idies were also agreed upon and this financial compensation package 
was certainly less than what wou ld have resulted had compensation been 
calculated on a fiduciary basis. 11 The royal commission for Manitoba 
resources reported on 30 May 1929, thereby clearing the way for the 
drafting of the agreemen t. 

in this issue of Native Studies Review a portion ofajustice department 
legal opinion fi le on the Natural Resources Transfer Agreement has been 
reprodul;ed.IBJt is my contention that archival research is required in order 
to appreciate how Canadian law succeeded in diminishing. affirming or 
amending treaty and Aboriginal rights. The application of provincial laws 
to indian hunt ing throughout the Dominion, both on- and off-reserve, 
created a series of disputes. Provincial control over natural resources led to 
conflicts between indians and provincial authorit ies. To some ex tent , the 
depart ment of Indian affairs was paralyzed by a fee ling that Indian access 
to resources was caught between federal and provincial powers. To those 
making decisions, the jurisdiction was not clear. Provinces controlled 
matters of a local nalOfe, and with the exception of the prairie provinces, 
contro lled natural resources, while the federa l government was responsi ble 
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for Indians and Indian lands. '9 When aju ri sdictionai dispute surfaced. the 
recourseof the department of Indian affairs was 10 seek a legal opI nion from 
the justice department. As a consequence, some interesting documents, 
correspondence and legal opin ions were generated . Theseopinions, which 
arc important docu ments in terms or legal history, have not atlracted much 
interest. Furthermore, the information in these documents, within a detailed 
historical context, may not ha ve been available to courts. The main 
collection of these legal opinions has on ly recently been put under the care 
of the National Archives. Access to these documents has been restric ted and 
even today some material from these files is not available to researchers.w 

All too often in Indian history a single source is used to narrate and 
interpret IndianIWh ile relations. With respect to "policy," most academics 
and researchers have found comfort in records of the department of Indian 
affairs held in the National Archives of Canada. known as Record Group 
10. In fac t. much of the history of IndianlWhite relations for western 
Canada is derived from a much smaller sct of the rl!cord group known as the 
Black Series. On the question of Meti s lands in Manitoba, Doug Sprague 
has alerted us to the importance of the justice department .1 1 Given that much 
of Indian/White relations touches on law, or the meaning of rights, it is 
somewhat surprisi ng that morc use of justice department record s has not 
occurred . These documents are especially of interest to Nat ive Studies, in 
which an interdi sci plinary approach to law and history make questions 
about the experience of diminishing, affirming or amending treaty and 
Aboriginal rights pert inent research. 

This just ice department fi le was titled " Interpretation of sec 12 of 
Alberta Natural Resources Ac!." Thirteen documents make up this file, 
spanning the period 12 January 1931 to 7 November 1933. Typed and 
handwritten notes, correspondence, an unreported judgment and legal 
opinions comprise the file, and all of this material is concerned with Ind ian 
hunting or the transfer agreements. The file opens with a leiter from Duncan 
Campbell Scolt, deputy superintendent general of Indian Affairs. 12January 
1931, conveying a request from George Hoadley, minister of agriculture fo r 
the province of Alberta. The formal request for an opinion from the province 
of Alberta was passed to the department of justice from the department of 
Indian affairs . Hoadley was interested in definition~ of "game" and 
"unoccupied Crown lands." 

Document I is a memorandum of 6 February 1931 prepared by C.P. 
PaxtonU for the deput y minister of justice, W. Stuart Edwards. The 
memorandum surveys the changing views of the application of provincial 
laws 10 Indians and more specifically provides a survey of laws affecting 
Indian hunting. The problem of federal and provincial jurisdiction over 
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IndIan hunting IS traced hI storicall y. An ex planatlon of the general Intent of 
secILon 12 is offe red . Paxton does not agree that the defInItion of game can 
be le ft up to the prov ince of Alberta, statmg "a construction of clause 12 
which would rende rthe right secured to the IndIans by the proviso dependent 
upon the meaning assigned to thIS term fro m time to ti me by the Provincia l 
Game Lawsand whIch would consequently leave the Province freelndl rcctly 
to defeat the real purpose of the provISO by the sImple expedient of 
restricting the term s 'game' and ' fi sh ' In liS legislatIon." Here caut lQn IS 
offered in orde r to head off an y effort by the prov ince to c ircumvent Indian 
access to game and fi sh by all ow ing provi ncial law 10 define game and fi sh. 
Paxton continues on the intent of paragraph 12, slallng. "The terms of 
c lause 12 do not appear to me to manifest any intenti on on the part of the 
parties to render Ihe ri ght or pri vilege secured to the Ind ians by it subject to 
regulati on and possible abridgment at the pleasure of the provi ncial 
leg islature ." On the issue of defining unoccupied Crown lands, Paxton 
agrees with the province. He argues that the Crown could occu py lands . As 
a result , lands set aside as game preserve s and parks would no longe r be 
unoccupi ed lands. This memorandum was the bas is of the legal opinion of 
W. Stuart Edward s of 12 February 193 1 (Document 2). 

On 19 August 1933, Haro ld W, McG ill, deputy superintendent gene ral 
of Indi an Affa irs, conveyed to the deputy minister of justice a copy of a 
letter of 5 August 1933 from W.S. Gray, solicitor with the attorney 
genera l's department of Albe rta. In th is lener (Document 3), Gray tries to 
derive a defin ition of Indians for the purposes of the hunting rights section 
of the NRTA from the Indian Act, and the refore he concludes "that the 
provileges [sic] given to the Indians under Section 12 of the Act are confined 
to Treaty Indians." 

On 30 August 1933, Deputy Minister Edwards provided a legal opinion 
on the question of the meaning of the term "Ind ians" with respect to the 
hunting rights c lause of the agreement (Document 4). Consideration is given 
to the suggestion by W.S. Gray, so licitor for the Alberta attorney general 's 
department , that the term "Indians" in the agreement is based on the Indian 
Act. Edwards disagrees entire ly, arguing that the term " Indian" in the Indian 
Act is for the purposes of that act only; and by stat ing that "a 'non-treaty 
Indian' is still an Indian , no less than a treaty Indian ." He also raises what 
we know today as the issue of fiduciary responsibi li ties when he notes that, 
"Non-treat y Indian s, no less than treaty Indi ans have, ever since the 
establi shment of Briti sh Government in Canada, been treated as wards of 
the Crown and the objects of special consideration and protect ion." Edwards 
argues that neither party to the agreement intended to exclude non-treaty 
Indians and that the broader and natural expression of the term "Indians" is 
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consistent with ",he object of this particular clause of the agreement. 
Edwards even suggests that because non-treaty Indians do not have reserves, 
there is a stronger compelling reason for as~uri ng the right to hunt for non­
treaty Indians than for treaty Indians. The sigmficant point in this document 
is thatlhe deputy ministerofjusllce. who had been involved with negotiations 
for the uansfer of resources. provides a legal opinion on the term "I ndIan s" 
that is based on an ordinary or natural meaning. He rejects the suggest ion 
that there is any connection between the Indicm Act or the treaties for a 
definition of Indian in clause 12 ofNRTA. With respect to Indian resource 
rights, the scope of inclusion for Natural Resources Transfer Agreement is 
broad, in Edwards's opinion. 

On 6 November 1933, Deputy Superintendent General H.W. McGill 
conveyed to the justice department a request (7 October 1933) by Gray for 
a reconsideration of the definition of "Indian." Gray asserts that the 
agreement was intended to continue rights for Indians that had ex isted under 
various treaties (Document 5). Specifically, Gray is concerned that a 
general interpretation of Indian would allow halfbreeds to claim the benefits 
of the agreemenl. Thus, Alberta wanled to inlcrpretthe NRTA in a manner 
that restricted the Indian right to hunt and fish for food to treaty Indians. 
While confusion often exists on the legal distinctions between status and 
treaty Indians, the prov ince of Alberta was mindful of the difference. It had 
first suggested that NRTA intended to include Indian Act Indians, but when 
thiS interpretation was not accepted, Gray suggested that NRT A referred to 
treaty Indians only. 

On 7 November 1933, the justice department provided the department 
of Indian affairs with another opi nion. interpreting the express ion "Indians 
of the Province" as a response to \V.S. Gray's request (Document 6) . W. 
Stuart Edwards argues that both treaty and non-treaty Indians are "resident 
within the limits of Alberta." He suggests that there is nothing in clause 12 
that requires a restrictive interpretation and that the phrase "Indians of the 
Province" "harmonizes with the declared object of the clause." Moreover, 
this opinion also addresses the questi on of intent of those who drafted the 
agreement by pointing out that "each of the IwoOovernments, parties 10 this 
Agreement, was well aware ofthe distinCllon between treaty and non-treaty 
Indians: and I am satisfied that if they had intended to limit the benefit of 
this provision to treaty Indians, they would have taken care to express that 
intention unambiguously, as they might easily have done: e.g .. by using the 
words 'treaty Indians of the Province'." 

In two legal opinions written shortly after the completion of the NRT A. 
the deputy ministerof justice, W. Stuart Edwards. interpreted the expression 
"Indians of the Province" in a broad manner. He rejected Alberta's 
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interpretation that the benefit of clause 12 was restricted by an Indian Act 
definition of Ind ians or by treaties. Hi s reasons can be summarized and 
paraphrased: I) that the defini tion of Indian from the Indiwl Act is for the 
purposes of that act onl y: 2) that non-treaty Indians are the objects of special 
consideration and protection from the Crown; 3) that the wordin g of the 
clause or context does not support a restriction on the natural meaning of 
the ex pression " Indians"; 4) that non-treaty Indians, without reserves lands, 
have an even more compell ing reason for benefiting from the right to hum 
and fish fo r food: 5) that the express ion "Ind ians of the Prov ince" is plain 
and includes treaty and non-treaty Indian s res ident within the limi ts of 
Alberta; 6) that the broader interpretation of the express ion "Ind ians" 
harmonizes with the declared object of the clause: 7) that the assurance of 
hunting game for food is of no less consequence to non-treaty than to treaty 
Indians: and fi nally 8) that the any imention to restrict the right to treaty 
Indians could have been made clear by using the words "treaty Indians of 
the Province." When Gray raises the issue of halfbreed hunt ing under the 
NRT A, the problem of regulatin g an activi ty with no easi ly identified legal 
definition of " Indian" was suggested . Interestingly, Edwards does not 
respond to this problem. He does not rul e out Metis hunting under NRT A 
and he does not agree that thi s case would confound hi s analysis. Because 
Edwards eliminates both treaties and the Indian Act as references to the 
scope of Indian hunting provision of NRT A, he provides an unprecedentedly 
general definition for the sco pe of Indian huming rights. 

Other historical records describe a context that supports Edwards' s 
opinion that no intention of restricting the NRT A right to treaty Ind ians 
ex isted. The final wording of the Indian hunting rights clause of the resource 
agree ments can be traced back to mid-December 1929. A typeset draft of the 
agreement between Manitoba and Canada ( 12 December 1929) stated : 

15. In orde r to secure to the Indians of the Province the 
continuance of the suppl y of game and fish for their support and 
subsistence, Canada agrees that the laws respecting game in force 
in the Prov ince from time 10 time shall apply to Ihe Indians with in 
the boundaries thereof. provided, however, that the said Ind ians 
shall have the right, which the Provi nce hereby assures to them, of 
hunting, trapping and fi shing game and fi sh for food at all seasons 
of the yearon all unoccupied Crown lands and on any lands to which 
the said Indians may have a ri ght of access.13 

The same wordi ng is found in a typeset version of the Albertaagreement of 
14 December 1929.H Thi s draft is identical to the wording used in the final 
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agreements and the statutes. These drafl versions oflhe agreement indicate 
thlll by mid-December 1929 a final ven.ion of the wording on Indian 
resource righl.S was avai lable. Thus, the agreement was made in 1929, but 
was enacted in 1930. 

However, the wording oflhis agreement is significan tly different from 
the hunting rights clause in a previous agreement. On 9 January 1926 the 
province of Alberta and the Dominion of Canada had rcached an agreement 
for the transfer oflands. With respecllo Indian hunting. paragraph 9 of this 
agreement Slated: 

9. To all Indians who may beentitlttd lothe benefit of any treaty 
between the Crown and any band or bands of Indians, whereby such 
Indians surrendered to the Crown any lands now included with the 
boundaries of the Province, the Provi nce hereby assures the right to 
hunt and fish on all the unoccupied Crown lands administered by the 
Province hereunder as fully and freely as such Indians might have 
been permitted to so hunt and fish if the said land continued to be 
administered by the Government ofCanada.1.! 

A copy of this agreement was schedu led with a House of Commons 
unnumbered bill titled "An Act respecting the Public Lands in the Province 
of Alberta." The agreement of9 January with Alberta was tabled in the 
House of Commons by Minister of the Interior Charles Stewart on 26 
January 1926.16 This bill was prepared for a first reading in March 1926.17 
In terms of legal and political negotiations, the 1926 agreement advanced a 
reasonable distance,ll The agreement was also presented to the Alberta 
legislature; however. Alberta altered some of the wording of the 9 January 
1926 agreement by making changes to the school lands clause.l'J In the 
House of Commons, the bill remained on the order paper and the substance 
of the bill was not debated again. The inability to enact the Alberta 
agreement and to transfer the resources as promised in the throne speech 
caused the opposit ion to move a non-confidence mOlion on 15 June 1926.)(1 
Nonetheless, the 1926 Alberta agreement is an important document in the 
history of the tfllnsfer of natural resources. 

Significant changes occurred between the 9 January 1926 version of 
Indian hunting rights and the 14 December 1929 version. For example, the 
1929 version included trapping. The expression "for food" was stipulated. 
Also. Indian hunting could not be rest ricted through closed seasons since the 
wording "at all seasons of the year" was included. The issue of Dominion 
and provincial jurisdiction over Indian hunting is stated differently. However, 
a most significant change in the meaning of " Indian" occurred. The 1929 
version, which became the wording in the subsequent Imperial. Dominion 
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and prov incial acts provided a general reference to Indian . The 1926 
definition of " Ind ian" had Identifi ed a much narrower population . In 
essence, the definition in the 1926 draft agreement is a treaty Indian 
"Indians who may be enti tled to the benefit of any treaty between the Crown 
and any band or bands of Ind ians, whereby such Indi ans surrendered to the 
Crown any lands." Allhough inelegant , the references to treaties with the 
Crown, land surrenders to the Crown. and bands are all terms pertinent to 
the defi nition of a treaty Indian. So, in terms of the evolut ion of these 
agreements, the definition of " Indian" with respect to Indian re source rights 
was limited to treaty Indians in the 1926 agreement. We can appreciate that 
someti me between 9 January 1926 and 12 December 1929, the wording 
concerning Indian hunting rights changed and took on additional dimensions. 
Moreover, \V. Stuart Edwards' s statement that the two governments knew 
the difference between treaty and non-treaty Indians is borne out. In 1926. 
the definition of "t reaty Indian" had been adopted by Alberta and Canada 
for the purposes of Indian huntin g rights. 

Although the 1926 agreement did not come into effect, it provided the 
basis for many of the terms of the final agreement with respect to trusts and 
obli gations arising from the manner in which the Dominion government had 
alienated lands in the three prairie provinces. Manitoba opposed the 1926 
agreement between Alberta and the Dominion because it was fundamentally 
opposed to the approach to compensation. Nonethe less, the connection 
between the 1926 and 1930agreements is indi sputable. The 1926agreement 
provided a framework for lands, trusts and obligations. A memorandum of 
an interview on 27 August 1929 between Manitoba representatives (D.C. 
McKenzie and R. W. Craig) and Dominion offic ials (M inister of the Interior 
Charles Stuart and Acting Deputy Minister Roy A. Gibson) recorded that : 

It was generally agreed that following the basis oflhe award of 
the Manitoba Resources Commission, the balance of the terms of 
the agreement would be along the lines of the agreement signed by 
the Province of Alberta in January, 1926, insofar as these terms are 
applicableY 

Also at thi s meeting, clause 9 of the 1926 agreement. concerning Indian 
huntin g, was spec ifically ag reed to by Dominion and Manitoba 
representatives. Clearly , the 1926 agreement between Alberta and Canada 
was a significant draft document that led up to the 1930 agreement, which 
affected the transfer of resources. The final 1929 agreement and the 1926 
agreement between Alberta and Canada are linked. The 1929 negotiations 
between the Dominion and provinces were conducted through the 1926 
agreement. 
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From other typeset drafts of the Manitoba agreement, it is clear that the 
Indian resource rights wording of the 1926 Alberta agreement were under 
consideral1on during the period of acti ve negotiations late in 1929. lZ 

However, a si)(t h proof of the agreement (J 2 December 1929) indicates thc 
change in wording from the 1926 agreement to the final wording used by the 
1930 agreement. Therefore. Ihe draft agreements for Albena and Manitoba 
indicatethallhe 1926 wording of the Indian hunting provis ion was changed 
no later than mid-December 1929. Tile wording of the Indian hunting rights 
in NRTA was consciously changed between October 1929 and mid­
December 1929.)) The references to treaties. land :.urrenders and bands 
were dropped. The changes in text between these two agreements indicate 
that the population benefiting from hunting provis ion was broadened in 
1929. 

With respect to the meani ng of "Indian" in clause 12 of NRTA , the 
reconstruction of this chain of documents supports the legal opinions of 
W. Stuart Edwards of30 August and 7 November 1933 (Documents 4 and 
6). His 1933 interpretation of the 1930 agreement was not a distant 
retrospect on the intentions of those who had drafted the Indi an hunting 
rights provision in 1929. In fact. Edwards had been deputy mi nister of 
justice since5eplember 1924." He had held the posi t ion of deputy minister 
contemporary wilh the negotiations leading up to the draft ing of the 
agreements. A telegram (25 September 1929) from W. Stuart Edwards to 
R.W. Craig. Manitoba's legal representative, indicates that the deputy 
minis ter of justice was involved in the fash ioning of the 1929 agreement ." 

The legal opinions provided by Edwards and the documents which 
pinpoint the changes in the definition of Indian for the hunting prov is ion 
constitute important ext rinsic evidence. Research can establish a context; 
vital hi storical fac ts can provide an alternative to auempting retrospective 
interpretations of lext lhat is nOI at all plain. In R. v. Sioui, the Supreme 
Court relied on extri nsic evidence to determine whclhcr a rnot a document 
s igned by General Murray in 1760 was, in fact, a valid treaty wllhin the 
meaning of Section 88 of the Indian Acr.J6 Lamer J . noted that "The 
docu men ts [ ci te all enable the COUTl , in my view, to identify more 
accurately the historical context essential to the resolut ion of thi s case.")1 
If the hunting rights prov is ion of the NRTA is not restricted 10 JUSt treaty 
Indians. then the current thinking on this issue might need to be reconsidered . 
Such a fi nd ing has implications for research and litigation snategies . 

In some of the leading texts or common authori lies on the law and 
Aboriginal people. the Natural Resources Transfer Agreement has not made 
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an appearance or has been handled in a laconic and formali stic manner. The 
NRT A received no atlention In Shin Imai, Katherine Logan and Gary Stein. 
Aboriginal Law HWl(lbook.J8 Thus, their discussion of the source of 
hunting. fishing and trapping rights is rather incomplete. and the important 
issues raised in Horuman were relegated to a few crude genera lizations in 
the footnotes . (Despite the fact that thi s judgment has some important 
implications forcommercial trealy rights in the Trealy 9 territory .Aborigmal 
Law Handbook did not take note.) Consolidated Native lAw S/a/lles, 
Regula/iollS and Treaties: 1994 also completely omitted the Natural 
Resource Transfer Agrcc ments. l9 Cumming and Mickenberg in Native 
Rights in Canada referred to the NRT A in the contex t of Nati ve hunting 
rights and provide a useful discussion and analy sis of early cases concerning 
the right of access and provincial legislative attempts to modify thi s hunting 
right. 40 The legal literature on the provisions of paragraph 12 of the NRTA 
is often limited to reproduc ing cases in which particular interpretations have 
been made . Zlotkin considered the effect of the Cons/illl/ion Act, 1930 on 
treaty hunting and fishing rights by selecti ng judicial interpretati ons of 
federal and provincial laws.·' In Aboriginal Law: Caus, Materials And 
Commentary, Thomas Isaac se lected part of the Horseman judgment and 
briefly traced several judicial interpretations concerning NRTA hunting 
right s.H Nonetheless, NRT A has not generated the same level of legal and 
hi storical analysis as the Royal Proclamation of 1763 or treat ies. Most 
discussions have stuck very close to the case law and ha ve not ex hibited 
sc holarly inqui ry. 

In Na/il'e Law, Jack Woodward provided a clear explanation of parts of 
the hunting provision by examining the fai lure of provincial governments to 
limit the agreement. the right of access and the definition of Indians within 
the boundaries of the province. Woodward succinctly explained the Court' s 
interpretation of paragraph 12 of NRTA and treaty right s: 

The agreements effecti vely merged and consolidated the treaty 
rights of the Indians in the area and restricted the power of the 
prov inces to regulate the Indians' right to hunt for food. This 
brought about two important differences in the rights themselves. 
Under the treaties, hunting rights were general; under the agreements, 
hunting has been restricted to hunting for food. Under treaties, 
hunting rights were restricted to the tract of the land surrendered by 
the treaty; under the agreements. hunting rights were expanded to 
the who le area of the prairie provinces.H 

Courts. as Woodward and others have reported. have accepted the view that 
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the drafters of NRTA intended to merge and consolidate treaty huntin g 
rights in the provinces of Manitoba, Saskatchewan and Alberta. According 
to this analysis, the right to hunt has been extended beyond specific treaty 
territory boundaries. 

An interesting cons ideration of the hunting rights provi sion of the 
NRTA is Kent McNeil 's 1983 analysis in Indian HUn/ing, Trapping And 
Fishing Rights in the Prairie Provinces of Canada.~· He c )(plored the 
mean ing of the "game laws paragraph" by considering the reported cases 
that have interpreted paragraph 12 with respect to impact on jurisdiction, 
the defi nitions of " Indians of the Province," its non-effect with respect 10 
fisheries and the rights of access to land s for hunting. Most significantly, he 
considered several cases that dealt with the definition of "Indian" in 
paragraph 12 of the agreement and found that those deci sions "failed to deal 
adequately with the constitutional issue raised by the interpretation of 
'Indians' in the game laws paragraph ."" Hi s discussion of Laprise. in 
which a non-treaty Indian, after hunting barren-ground caribou, attempted 
to use paragraph 12 of the NRTA to assert a hunting right, is a useful 
analysis of the problems interpretation without the benefit of hi storical 
records.·6 McNeil also quoted at length Edwards's 1933 correspondence to 
the department of Indian affairs concerni ng the definition of '·Indians." He 
did not identify these records as legal opinions; nonetheless, Edwards's 
correspondence led McNeil to reflect on the decisions concerning the scope 
of the right: " It is therefore respectfully suggested that these decisions 
should not be taken as authority for the proposition that the term ' Indians' 
in the game laws paragraph means treaty Indians."·l Additionall y, McNeil, 
in contrast to some court decisions, did not consi der the Indian Act of I 927 
to be the source for a defi ni tion of "Ind ian" in the NRTA, but that 

The fact that the term "Indians" is not defin ed. and the fact that 
it appears in a document which has constitutional force, leads to 
the conclusion that it has the same meaning as that term in the 
origin al Constitutional Act. It is a princip le of slatutory 
interpretation that wh ere the same term is used more than once 
in the same statute it is to be given the sa me meanin g unless 
there is su ffi c ient reason for assigning it another meaning . II is 
submitted that the same principle should apply to the differen t 
documen ts making up the Constitution of Canada. Since there 
are no compel ling reasons for assigni ng th e 1927 Indian Act 
definitions 10 the term " Indi ans" in the game laws parag raph, it 
is co ncluded that Ihe term bears the same meaning as " Indian s" 
in section 91(24)." 
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Thus, McNeil comple les Ihe argumenl made by W SlOart Edwards by 
argu ing Ihal " Indlans of lhe Province" means Ihe defimllon of " lndllln" from 
seCl lo n 9 1(24) of Ihe Consl/Wlio" Act, 1867 Regrellab ly. little nOle has 
been lake n of McNe il 's argument. 

The conlemporary concern abOUll he scope of commerc iallreaty nghlS 
has become relaled to the problem of determining the meaning of " Indians 
of Ihe Province" In parag raph 12 of the NRTA In R. v. Horurtlon. lhe 
proposition Ihal treaty Indian s can exe rc ise commerc ial hunting nghts was 
considered by Ihe Supreme Court ofCanada.·9 The appellant , Be rt Horseman, 
a trealy Indian from the Treaty 8 area, had kil led a grizzly bear in se lf4 
defence. but had later sold the hide aner obtaining a bear lice nce. He was 
convicted of unlawfully trafficking in wildlife, contrary to section 42 of Ihe 
Wifdlif~ Act of Alberta .XI The Supreme Coun iden!ified the penlnen! 
consti tutional question as, " In part icular, were the huming righlsgranted by 
Treaty 8 of 1899 extinguished. reduced or modified by paragraph 12 of the 
Nalural Resources Transfer Agreement, as conrirmed by the COnSfl/ul.o" 
Act, 1930?"}J Given the ambiguity of paragraph 12 o f the NRTA. Ihis 
quesli on could be answered by developing an argu me nt deriving from the 
ex isting judicial interpretations or new hi sto rical evidence could ha ve been 
soug ht. TheCoun was not unified in Horurtlo'i . Cory J. wrote theJudgmenl 
in whic h La mer, La Forest and Gomhier JJ . concurred, but Wil son J . wrote 
a le ngthy dissent. 

In Horseman, ba sed largely on Ray's ev idence (see Arthur J . Ray, 
"Commentary on the Economic History of lhe Treaty 8 Area," in Ihis issue 
of NSR), the Supre me Court agreed thai Treaty 8 included commercial 
hunting rights .5l In 1899, when Treaty 8 was signed , the "usual vocal io n" 
of Indians included comme rc ial activilies. The emhusiasm in which Ihe 
entire Cou rt e mbraced the hi slorical reality of commercial hunting indicates 
thai Ihe information and arg ument was novel. However, in the majority 
dec ision the Coun accepted the argument thai paragraph 12 of NRTA had 
merged and consol idated the o riginal treaty rights in a manner such that the 
o rig inal commerc ial hunting righl s no longer ex isted. The argumenllhat a 
hunting right had merged and consolidaled was supported by a long legacy 
of judicial in!erpretati ons arising OUI disputes concerning paragraph 12 of 
the NRTA.'l Thu s, lhe Court found Ihe evidence concerning a commerc ial 
huming right persuas ive; nonetheless. the majority judgment found that 
such a ri ghl had ceased to ex ist because of the Natural Resources Transfer 
Agreemenl of 1930. 

In the majority decis ion in Hors~malT . the merger and consolidation 
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explanation forthe hu nting rights paragraph ofNRTA was expanded. Cory 
J. argued: 

In addition, there was in fael a quid pro quo granted by the Crown 
forthe reduction in the hunting right. Although the Agreement did 
take away the right to hunting commercially, the nature of the right 
to hunt for food was substantiall y enlarged. The geographically 
areas in which the Indian people could hunt was widely extended. 
Further, the meansempJoyed by them in hunting fortheir food was 
placed beyond the reach of provincial governments. For cllumpie. 
they may hunt deer with night lights and with dogs, methods which 
are or may be prohibited for others. Nor are the Indians subject to 
seasonal limitations as are all other hunters. That is to say, they can 
hunt ducks and geese in the spring as well as the fall, just as they 
may hunt deer at any time of the year. Indians are not limited with 
regard to the type of game they may kill. That is to say, whileothers 
may be restricted as to the species or sex of the game they may kill, 
the Indians may kill for food both does and bucks; cock pheasants 
and hen pheasants; drakes and hen ducks. II can be seen that the quid 
pro quo was substantial. Both the area of hunting and the way in 
which hunting could be conducted was extended and removed from 
the jurisdiction of provincial governmenls.~· 

Thus , in this "someth ing for something" arrangement, the federal Crown 
extinguished a commerc ial hunting ri ght but expanded the potential of 
Indian hunting by explicitly restricting provincial regulation of Indian 
hunting. 

In Horseman, the authority to modify the treaty was linked to the quid 
pro quo thesis. 

It is thus apparent that although the Transfer Agreement mod ified 
the treaty rights as to hunting, there was a very real quid pro quo 
which extended the native rights to hunt for food. In addition. 
although it might be politically and morally unacceptable in today' s 
climate to lake such a step as that set out in the 1930 Agreement 
without consultation with and concurrence of the nalive peoples 
affected, nonetheless the power of the federal government to 
unilaterally make such a modification is unquestioned and has not 
been challenged in this case.jj 

The court reasoned that a quid pro quo had been created in 1930; the right 
to commercial hunting had been exchanged for larger hunting rights. In 
terms of the historical evolution of judicial interpretations, first treaty 
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fi ght s were merged and consolidated with NRT A, and then wllh JfOr5~man , 

ha\ 109 (o confroot commerCia l fl ghu , the Supreme Court found that a q ... . d 
pro quo was added to the a lready merged and consolidated treaty fig hts 

In Horseman. theCourt prov ided an Important Judgment on the Issue of 
treaty hunting n ghts in the prairie provinces, In direct answe r to the 
consli tutlOnal que~ tion concerning the NRT A extlngu Ishment. reduction or 
modification of the hunllng rights "granted" by Treaty 8. the Coun decided 

In summary. the hunt ing rights granted by the I 899 Trealy we re not 
unlim ited. Rather they were subject to governmental regul ation. 
The 1930 Agreement widened the hunting te rntory and the mea ns 
by wh ich the Indians could hunt for food thu s providing a real qu.d 
pro quo for the reductIOn in the right to hunt for purposes of 
commerce granted by the Treaty of 1899 . The right of the federal 
government 10 act Uni late rall y In that manner IS unquestioned. I 
therefore concl ude that the 1930 Transfer Agreement did alter the 
natu re of the hu nting ri ghts ori ginall y guaranteed by Treaty 8 ,~ 

As a result, the quid pro quo of 1930 has become central to the argumen t 
that paragraph 12 of the NRTA merges and consolidates treaty hunting 
rights in Manitoba. Saskatchewan and Alberta. 

In Horseman the Supreme Court divided- Ju stice Wil son wrote a 
dissentin g view ,57 This argument apprec iated theoral evidence concerning 
the meaning of Treaty 8 and the problem of attempting to distinguish 
between commercial and subsistence hunt ing. Wilson 1, Incorporated 
evidence from several historical stud ies of Treaty 8 and carefull y laid out 
the inlerpretati ve princ iples that court s have applied 10 Indi an treaties . The 
princ iple of the need fo r a fa ir, large and liberal construction In the Indians ' 
favour was stated. The di sse nl noted Ihat courts "must be prepared 10 look 
at that historica l context in order 10 ensure that they reach a proper 
understanding of the meaning that particular treali es held forthe ir signatories 
at the time."JI Wi lson drew from the eXisting judicial interpretations with 
respect to Ihe merger and consolidat ion of the on glnal treaty rights by 
arguing Ihat paragraph 12 of the NRTA was "an allempt to respect the 
solem n engagement embod ied in Treaty 8. not as an attempt 10 abrogate or 
derogate from thai treaty ."'~ Consequentl y, paragraph 12 granted the 
province the power to regu late sport and commercial hunting. but not reduce 
the trad itional right to hunt for support and subsistence. Wil son pointed OUI 
that "The respondent in th is appeal {Province of Alberta] has not pointed 10 
any historical evidence in suppon of its claim that para. 12 of the Transfe r 
Agreement was intended to lim it Ihe Indians' traditional right to hunt and 
fish (whic h incl uded a right of exchange) 10 one confined to huntmg and 
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fishing for personal consumpt ion on ly. "60 With respect to the scope of the 
use of the ellpression "(or food" the dissent cautioned that "it seems 10 me 
that we should be very reluctant toaccepl any reading of the term '(oTfcad' 
that wou ld constitute a profound inroad into the ability of Treaty 8 Indians 
to engage in the traditional way oflife which they believed had been secured 
to them by the trcaty."61 This dissent also suggested thai provinces did not 
have the right to regulate Indian hunting, which would have the effect of 
negating the "gains" acquired by the agreement . In Horseman , Wilson 
summarized: 

BUI in my view the historical evidence suggests both that the Indians 
had been guaranteed the Tight 10 hunt for their support and subsistence 
in the manner that they wished for some four decades before the 
Transfer Agreement was ratified and that it is doubtful whether the 
provinces were ever in a legitimate constitutional position to 
regulate that form of hunting prior to the Transfer Agreement. As 
a result, I have difficulty in accepting my colleague's conclusion 
that the Transfer Agreement involved some sort of expansion of 
these hunting rights. Moreover. it seems to me somewhat 
disingenuous to attempt to justify any unilateral "cutting down of 
hunting rights" by the use of terminology connoting a reciprocal 
process in which contracting parties engage in a mutual exchange 
of promises. Be that as it may, I see no evidence at all that the federal 
government intended to renege in any way from the solemn 
engagement embodied in Treaty 8.6l 

The dissent thus challenged the quid pro quo argument by seeking historical 
evidence for such an intention and by questioning unilateral nature of what 
had been constructed, by inference, as a contract of mutual exchange.6 J 

While Wilson J. provided an alternative interpretation of paragraph 12 
ofNRT A. one which made more use of historical evidence and which drew 
extensively upon judicial interpretations concerning various features of the 
Indian hunting rights paragraph ofNRT A, the dissent shared the premise of 
the majority decision that paragraph 12 of NRTA dealt exclusively with 
treaty ri ghts. The idea that rights were merged and consol idated was not 
reconsidered. Wilson's dissent raised important questions about the lack of 
evidence concerning the federal government's intent to alter a treaty when 
the agreement was drafted. Nonetheless, the point about the lack of evidence 
concerning the intentions of the federal government applies to both 
interpretations in Horseman. The argument that paragraph 12 of theNRTA 
is a solemn commitment to treaties is reasonable as a presupposition, but 
with no explicit evidence of the government's intention, it cannot be 
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accepted 3S a final conclusion .... Such eV idence IS lad,lng because paragraph 
12 of the NRTA is not a treat y n ght. 

Even if one were to accept as an assumption that paragraph 12 of the 
agreement concerns treaty huntIng rights. a number of problems confound 
the interpretations found in Horlemon . The conclus ion that rights were 
merged, consolidated and mod ified does not Mand up loexternal venficalLon 
on a practical level. While all the justices In Horuman accepted the 
existence of Indian com mercial hunting In 1899, the Court did not explain 
how the situation had changed so that in 1929the traditional economy was 
no longe r in need of cash. Or, alternatively. an explanation is required to 
justify how the modification of huntin g rights would have compensated for 
the loss for commerci al income requ ired by the traditional economy. In all 
likelihood, the need for cash was greater In 1929 than in 1899; and if the 
federal government intended tocut down the commercial hUnling nght. then 
there also must have been a recognition on its part to provide cash 
subsidies.bl Although there may not have been an explicit recogniti on of 
commercial hunting right s in 1929, as a special category of right , policy 
makers were aware that the tradi tional economy required cash. Thus, the 
Court grasped the historical cOnlext of 1899, but did not consider what the 
traditional economy required in 1929. or how those needs could have been 
disregarded by the Crown in 1929. If the commercial right was cut down , 
then from where was this cash going to come? The limitation of provincial 
regu lation would not have had the effect of generating cash for the 
traditional economy. Again there was a serious need to conside r the nature 
of the Native economy at the time of the agreemen ts. The Court had 
considered the historical contellt of the Nat ive economy in 1899, but not in 
1929. While the theoretical quid pro quo may appear to be substantial in 
1990, did the loss of a commercial right constitute a fairell change in 1929? 

Several other internal and external reasons make it difficu lt to confirm 
the thesis that com mercial rights were modified in 1929 through merger, 
consolidation and modification . The term '"trapping," which clearly invol ves 
a commercial dimension, was consc iously added to the 1929 agreement . In 
1929, and for some two centuries prior, the term '"trapping" conn oted an 
involvement in the production of furs for exchange. Trapping "for food" 
would have been within Ihe scope of the traditional economy. Theconsc ious 
inclusion of trapping with the intention to cut down a commercial treaty 
right would be contrad iclory. Furthermore. the written versions of Treaties 
1 and 2 did not provide for hunting rights, which surely complicates the 
intentions of the drafters of the Manitoba agreement. For a quid pro quo to 
really come into existence, policy makers wou ld have had to have been 
attempting to merge, consolidate and modify unwritten treaty rights in 



1<0 Doc uments 

1929. Added (0 the absence of historical ev idence supporting the quid pro 
quo thesis is the problem that the cllchange of a commercial hunting right 
for an enlarged hunting does not stand up to practical scrutiny. 

The missi ng premise in this judgment is the assumption that the 
expression " Indians of the Province" in NRTA means c;I(clusively treaty 
Indians. It would be difficult to argue that the origi nal treaty rights were 
merged, consolidated and modified with the creation of paragraph 12 if the 
expression "Indians of the Province" included a category of Indians that 
were nOI treaty Indians. The idea that a quid pro quo was consummated in 
1929 wou ld also seems to require some discernible hi storical evidence or an 
historical contexL In my examination of federal and provincial archival 
records. I have yet to find evidence that an intention to modify treaty rights 
ex istcd. Moreover. the existence of a quid in this equation requi res that a 
commercial treaty hunting right was recognized by policy makers when the 
agreement was being negotiated and drafted , This does not seem to be the 
case, and the consideration or recognition of thi s dimen sion of treaty rights 
develops after 1930. Only as a result of oral hi story and recent archival 
research has the commercial aspect of the trad itional economy. existing at 
the timeoftreaty negotia ti ons. been revealed . If commercial rights were not 
appreciated or recognized in 1929, then there is no quid, and without a quid. 
there is no quid pro quo, Put si mply, commerc ial hunting rights could not 
have been given up fo r merged and consolidated rights unless the right to 
hunt commercially was recognized by the drafters of the NRTA during the 
1929 negotiations. If a quid pro quo was not created in 1929, then Wil son' s 
argument that the intention to recognize treaty rights in the NRT A becomes 
the more plausible interpretation stemming form Horseman. St ill . this 
interpretation could only be sustained by setting aside the historical context 
of the 1926 and 1929 negotiations and the legal opinions of W. Stuart 
Edwards. The absence of historical records documenting an intention to 
merge and consolidate treaty Indian hunting rights is consistent with the 
interpretation that the expression "Indians of the Province" identifies a 
much larger group of Aboriginal people than the category "treaty" Indians. 

In situation s affecting the rights of Aboriginal people in which courts 
are grappling with potenti ally ambiguous wording. the need for research on 
legislative intent is clear. The legal opinions of the deputy minister of the 
department of justice. W. Stuart Edwards, and the hi slOrical records 
concerning the development of the agreement provide valuable sources with 
respect to the interpretations of paragraph 12 of the Natural Resources 
Transfer Agreement. Figure 1 provides an easy-to-comprehend visual 
su mmary of the essential drafts of the Indian hunting right s clause. Treaty 
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Indian hunting rights were considered in the 1926 Albertaagreement. butby 
the time of the 1930 agreement, confirmed by the Constir!llion Act. 1930, 
references to trealies had been dropped in favour of "Indian s of the 
Province," While the overall agreement of 1929 was framed by the 1926 
Alberla agreement, the hunting rights provisions were altered qualitatively . 
The 1933 1egal opin ionsofW. Stuart Edwards providea reasoned argument 
for rejecting a restriction orlhe Indian hunting rights provision to just treaty 
Indians. Edwards proposed an ordinary or natural defin ition for the expression 
" Indians of the Province," The reconstruction of the drafting of the NRTA 
from 1926 to 1930 and the legal opinions of W. Stuarl Edwards prov ide 
his torical evidence that the drafters of the agreement did not. with clear and 
plain intent, modify a treaty right. Such an hi storical inductive approac h 
seems to be a more reliable means to identify legi Slati ve intenl. In Horseman. 
a deductive tendency to telescope the axiom of a quid pro quo back to 1930 
seems 10 be unsatisfactory. And in Horseman. the underl ying logic is that 
the Supreme Court could perce ive rights in 1990 that had already been 
derogated by policy makers some sixty years earlier. 

Future research needs to break down the thesis that paragraph 12 of the 
NRTA merged. consolidated and modified treaty rights into clea r research 
questions concerning intent. What son of extri nsic evidence is re1evant?The 
analytical reasoning in Sioui should serve as a model. [flhe Supreme Court 
can successfully pursue a line of historical and legal reasoning with respect 
to a 230 year old, and until recently, somewhat obscure document. then 
surely the same process could be applied to an agreement negotiated 
between 1926 and 1929.66 

The NRTA hunting rights are not a mere legal vestige. brought to life 
by litigation of Aboriginal claimants. These rights are relevant to the 
contemporary interest in treaty and Aboriginal rights. The Saskatchewan 
Fisheries Regulations, /995, now employs a definition of "Indian" deriving 
from paragraph 12 of the NRTA .67 The constitutional status of the 
agreement and the constitutional protection for treaty and Aboriginal rights 
will ensure a need to clearly understand what was meant by the term 
" Indians of the Province." Similarly. the recent decision in R. v. Ferguson 
indicates that the courts are willing to reconsider the definition of "Ind ian" 
for the purpose of the hunting rights paragraph of the NRT A. 61 Ernest Frank 
Ferguson, an individual living the Ind ian mode of life and of mixed non­
treaty and Meti s ancestry. was charged with hunting without a licence and 
with being in unlawful possession of wildlife. Goodson P.c. J. found that 
"the hunting rights clause in the Agreement refers to all ' Ind ians' not just 
' treaty Indians' ."69 Although the coun admitted documents pertaining to the 
legislat ive history of the agreement. Goodson p.e.1 . decided that the 
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correspondence between Canada and Alberla, includ ing the opi nions of W. 
Stuart Edwards, "should rece ive littleorno weight since the correspondence 
occurs after the passing of the legis lat ion ."10 Whi le th is may have been the 
fir st time a court was in a situ ation to consider the leg islati ve history of the 
NRTA, it may not have had a full apprec iation of the historical context or 
an understanding of the positi on that W. Stu art Edwards held between the 
draft legislation of 1926and the 1933 legal opinions. Whether or not cou rts 
ever give any weight to Edwards's opini ons, these documents remain 
important records in Native history. The fact that the Alberta attorney 
general's office rai sed th is question so soon after the enactment of the 
agreement demonstrates that some ambiguity existed. Moreover, the fact 
that this legal issue was directed to the department of justice in 1933 
indicates that Edwards, as deputy min ister of justice, had expertise in this 
area of governance. For the purposes of understanding the legal history of 
treaty and Aboriginal rights , Edwards's authori ty to interpret legislati ve 
intent for the purposes of contemporary courts can be separated from the 
fac ts and logic of his 1933 arguments. Irrespective of the authority of the 
source, these arguments are cogent. 

Paragraph 12 of the Natural Resources Transfer Agreement was not an 
iso lated event, so what mu st be borne in mind is that the NRT A was not the 
consequence of a single leg islative authority acting under a clear and plain 
mandate to extinguish or modify a treaty or Aborig inal right. Rather, it was 
a product of full-blown constituti onal process. The Indian hunting rights 
provision was not the central issue of the negot iations of 1929-30; however, 
a long list of trusts and obligations were involved in thi s constitutional 
process. In this sense, the histori cal context of the negotiations serves to 
remind us of the larger purpose of the agreements. If the definiti on of 
" Indian" forthe hunting right s clause of the NRTA is not li mited to treaty 
Indians, then land surrender treaties are an unlikely "source" for this right. 
The historical analysis stemming from the records created as a result ofthe 
agree ment supports the argument made by Kent McNei l that the expression 
"Indians of the Province" should be interpreted from a consti tutional 
perspective. Edwards's point that the Crown had responsibi lities 10 Indian 
people (Document 4) suggests that perhaps the Dominion government acted 
out of some general fiduciary reasons. Certainly, at this point, Crown 
fiducia ry duties as the sou rce of the hunting rights provision of the NRTA 
is as pl ausib le an explanation of the process as theqllid pro quo thesis. The 
compilation of historical evidence thus far indicates that the government did 
not unilaterally modify a treaty through agreements with provinces, but may 
have acted on a higher const itutional authority to protect Indian hunting 
from the threat of provincial regulations. Is it poss ible that the Dominion 
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government, on its own, sought to protect Indian hunting from provinci al 
regulations with the force ofthe constitution? 

A realization that paragraph 12 of NRTA did not affect treaty ri ghts 
means that the treaty hunting rights that existed. as in the case of Treaty 8, 
in 1899. are not now jeopardized . If anyth ing, lhe precedent by whi ch treaty 
rights could be merged. consolidated and modified , with the absence of 
corroborating extrinsic ev idence with respect to intent , posed a more serious 
problem to treaty rights. T heexpression " Indians ohhe Province" of course 
includes treaty Ind ians. Consequently, treaty Indi ans as " Indians of the 
Province" wou ld have the benefits of the NRTA and the treaties. 

If the argument that the NRTA merged. consolidated and mod ified 
treaty rights does not stand up to empirical tests and logical interrogation. 
then the search for a fai r. large and liberal interpretation of the hunting right 
would still benefit by the sort of economic history presented by Arthur Ray. 
If furthe r hiSlOrical research does nOI clear up the di sputes concerning of 
paragraph 12 of the Natural Resources Transfer Agreements. perhaps the 
ambiguity should be resolved in favo ur of the " Indians of the Provi nce." The 
transfer of natural resou rces was a long. drawn-out constitu tional wrangle, 
intermeshed wi th regional politics and the federal/provincial j ur isdictional 
disputes, but the search for a sati sfactory understanding of the Indi an 
hunting rights provision is proving 10 be an even more enduring feature of 
Canadian confederation. 
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Notes 
In the Albena and Saskatchewan agreements. the Indian hunting nght is found in 
paragraph 12. whereas the same wording IS found in paragraph 13 in The Manitoba 
agreement. Three Memorandums of Agreement were made: ]) Dominion of Canada 
and the PrOVlOce of Manitoba (14 December 1929): 2) Dominion of Canada and the 
Province of Albena (14 December 1929): and 3) Dominion of Canada and Province 
of Saskatchewan (20 March ]930). By convention. these agreements arc referred to 
as the Natural Resources Transfer Agreement. ]930. The content of these agreementS 
arc very similar. The seCTions of the agreements are usually referred to as paragraphs 
or clauses. These agreements .... ·cre enacted at the provincial, federal and lmpeflal 
levels. See The Mlmi/obo No/ural RUOll f Ce$ Aer. S. M. 1930. c. 30 [assented to 19 
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February ]930 ); The Alberta Natura{ Ruouru.r Act. S A ]930. c 21 [aS$ented \0 
3 Apnl ]930). The S(jskatd,,~ ... an Natural Resources Act, S S. 1930. c. 87 (auented 
to 10 Apnl ]930); Tile Alberta Natural ResourcesAet, S.C. 1930. c, 3; The Ma,U(ob" 
NatrmJI Resources Act. S.c. 1930, c. 29: Tire SasAatcloe ... an Nawral Rnaurces Act, 
S.C. 1930. c. 4 1 [all assented 10 (I n 30 May] 930[; and the Br""h NorthAmertca Act, 
1930 (U.K.), c. 26 [assell ied 10 10 luly 1930 ). The 10118 trlle of the Imperial statute 
is "An Act to cOllfirm alld give effect to certain agreements entered 11110 between the 
Governments of the Domill ion of Canada aod the Governments of the Provlllces of 
Manitoba. Bntish C(l lumbia. Alberta and Saskatchewan respectively." The agreement 
wllh BritISh Columbia Involved the railroad lands that had been administered by the 
department of the Interior. The BTl/ish NOr/I. America Act, 1930 has beeo retitled 
the Constitution Act, 1930. 

Provincial Archi ves of Mani toba. public records of the MI nistry of Natural Resources. 
RG 17. A I file 2, SCOIt. Roblill. Sifton to Borden, (ca 22 December 1913) (hereafter 
PAM, RG 17). 

The creation of the provinces of Alberta and Saskatchewan and the northward 
extension of Manitoba borders in 1912 had established. in perpeluUy, per capna 
grants from the Dominion government in lieu of natural resources, III 1913 the 
western provinces were seeking the transfer of natural resources and cOlltrnuatioo 
of the per capita grants. At this time, the Dominion government was still concerned 
that provincial control over natural resources might affect homestead policies and 
a continued flow of immigranon. 

4 PAM. RG 17. A I file 2, Copy of Memorandum quoted, Melghell to Norris (24 
December 1920). 

PAM, RG 17, A I file 2, Norris to Meighen (l0 March 1921). 

6 Meighen was not quick to agree to compensation based Oil a fiduciary principle 
b«ause this could make the DomilliOIl government responsible for moneys that it 
should have receIved and not just what It actually received. He suggested that thIS 
could mean that Canada would be responSIble for the sale value of homestead lands. 
Homestead lands were not sold and were essentially free. Such a land polrcy was 
designed to encourage immigration and settlement. Thus, the DomilliOIl had not 
collected rcvcnue from the agricullurallands at anywhere near the theoretical value 
of the homestead lands. 

PAM, RG 17, A l file 2. Mackenzie King to Norris (20 February 1922). 

Canada, Houstl of Commons Debates. 1922. vol. 2, (Ottawa: F.A Acland. King's 
Prinler. 1922) pp. 1017-18, 

9 PAM, RG 17, Al file 2. Bracken to Mackellzie King (J31anuary 1927). See also 
Houu o/Commons Debattls, 1929, vol. I, p. 35. 

10 Privy Council, Order in Council 1258 (1 August 1928), found ill Hon. W.F A. 
Turgeon. Chairman, Hon. T.A. Crerar and Charles M. Bowman, Esq., Report of the 
Royal Commission on Iht: Tran5/er of tht: Naturol Resources 0/ Munitoba (Ottawa: 
F.A. Aclalld. King's Pri nte r, 1929), p. 5 (hereafter Turgeon Rtport). Turgeon was 
a Justice of the Saskatchewan Court of Appeals and former attorney general of 
Saskatchewall. Crerar had been leader of the Progressive Party and a cabinet 
mi nis ter III the union governmellt. Bowman was chairman of the board of Mutual 
Life Assurance CompallY of Canada. Sec J.D. Mochoruk. "The Political Economy of 
Northern Development: Governments and Capi tal Among Manitoba's Resource 
FrontIer. 1870-1930." (Ph.D. dissertation, University of Manitoba. 1992). p. 514. 
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