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PART |
INTRODUCTION

BACKGROUND TO THE INQUIRY
Thisreport addresses aclaim submitted by the Duncan’ sFirst Nation' to the Government of Canada
initially alleging that the surrenders of eight parcels of reserve land — Indian Reserves (IR) 151 and
151B to 151H — by theBand in 1928 were null and void. The First Nation claimsthat the surrenders
were not obtained in strict compliance with the statutory requirements governing the surrender of
reserve lands set out in section 51 of the 1927 Indian Act.?

On August 27, 1994, Allan Tallman, Senior Claims Advisor with Specific Claims West
(SCW), Department of Indian Affairs and Northern Development (DIAND or the Department),
wrote to the Chief and Council of the Duncan’s First Nation to inform them of Canada s position

regarding the claim:

It is Canada's position that Duncan’'s Indian Band’'s clam submisson has not
established an outstanding lawful obligation on the part of Canada to the band, as
outlined in the Specific Claims Policy booklet ertitled: “ Outstanding Business” . In
arriving at our position, wehave relied on the Specific ClaimsPolicy, the evidence
and materials provided to our office and, the historical report prepared on behalf of
Specific Claims West. Furthermore, our position is preliminary in the sense that we
will be prepared to discussit with you, and we will review any further evidence or
argumentsthat may be presented before afinal position istaken by the Government
of Canada.

| should also point out that the band has the option to submit arejected clam
to the Indian Specific Claims Commission and request that the Commission hold an
inquiry into the reasons for the objection.?

Inlight of Canada’ s position, Jerome Slavik, legal counsel acting on behalf of the Chief and
Council of the Duncan’ s First Nation, wrote to the Indian Claims Commission on October 7, 1994,

to request an inquiry into the rejection of the daim:

1 Alternatively referred to as“Duncan’s,” the“First Nation,” or the*B and,” depending on the historical

context. In earlier times the First Nation was al 0 referred to as the Peace River Landing Band.
2 Indian Act, RSC 1927, c. 98.

8 AllanTallman, Senior Claims Advisor, Specific ClamsWest, DIAND, to Chief and Counsel, Duncan’s
Indian Band, August 22, 1994, DIAND file BW 8260/AB451-C1 (ICC D ocuments, pp. 807-09).
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We have been instructed by Chief Irwin Knott and the Council of Duncan’s Indian
First Nation to request that the Indian Claims Commission conduct an inquiry into
the rejection of thespecific claim filed by their First Nation regarding the wrongful
surrender of a number of their Reserves.

... Inour view, this claim centres around the truthfulnessand validity of the
Indian version of events as opposed to the documented version of eventsmaintained
in the Department s archives. Therejection occurred because SCW did not believe
testimony set out in the Affidavits of three elderswho were familiar with the events
and people surrounding this wrongful surrender*

By letter dated October 28, 1994, the Indian Claims Commission (the Commission) informed the
SpecificClaimsBranch of DIAND that, in accordancewith therequest submitted to the Commission
by the Chief and Band Council of the Duncan’'s First Nation, the Commission had initiated an
inquiry into the Minister’ s rejection of the claim.

It should be noted tha this report doesnot deal with the First Nation’s other two reserves —
IR 151A and 151K — since the former reserve was never relinquished and the latter, dthough
surrendered in 1928, never sold and was returned to the First Nation in 1965. Nor does this report
deal with IR 151H. During the course of this inquiry, Director Genera Michel Roy of DIAND’s
Specific Claims Branch ageed to negotide the First Nation’s clam regarding IR 151H,
acknowledgingthat the First Nation had established Canada’ soutstanding lawful obligation*arising
from the alleged failure to comply with the requirements of the 1927 Indian Act when taking the
1928 surrender of Reserve 151H.”° For this reason, the surrender of IR 151H has been withdrawn
from our terms of reference, and we have addressed only the seven parcelsreferred to asIR 151 and
151B through 151G.

A summary of the written submissions, documentary evidence, transcripts, and thebalance

of the record in thisinquiry is st forth in Appendx A of this report.

4 JeromeN. Slavik, Ackroyd, Piasta, Roth & Day, to D aniel Bellegarde and James Prentice, Co-Chairs,

Indian Claims Commisson, Octobe 7, 1994.

5 Michel Roy,DirectorGeneral ,SpecificClaims Branch, Indianand Northern Affairs Canada, to Donald
Testawich, Chief, Duncan’s First Nation, and Jerome Slavik, Ackroyd, Piasta, Roth & Day, January 31, 1997 (ICC
Exhibit 11, p. 3).
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MANDATE OF THE COMMISSION

The mandate of this Commission is set out in federal Orders in Council providing the
Commissionerswiththeauthority to condud publicinquiriesinto specific claimsandtoissuereports
on “whether a clamant has avalid claim for negotiation under the [ Specific Claims] Policy where
the claim was already rejected by the Minister.”® This Policy, outlined in the Department’s 1982
bookl et entitled Outstanding Business. A Native ClaimsPolicy — Specific Claims, statesthat Canada
will accept claimsfor negotiation where they disclose an outstanding “ lawful obligation” on thepart
of the federal government.” The term “lawful obligation” is defined in Outstanding Business as

follows:

Thegovernment’ spolicy on specific claimsisthatit will recognize claimsby Indian
bands which disclose an outstanding “lawful obligation,” i.e., an obligation derived
from the law on the part of the federal governmert.

A lawful obligation may arise in any of the following circumstances:

1) The non-fulfillment of atreaty or agreement between Indiansand the Crown.

i) A breach of an obligation arising out of the Indian Act or other statutes
pertaining to Indians and the regulations thereunder.

iii) A breach of an obligation arising out of government administration of Indian
funds or other assts.

iv) Anillegal disposition of Indian land.?

Furthermore, Canada is prepared to consider claims based on the following circumstances:

i) Failure to provide compensation for reserve lands taken or damaged by the
federd government or any of itsagencies under authority.

6 Commissionissued September 1, 1992, pursuant to Order in Council PC 1992-1730, July 27, 1992,
amending the Commission issued to Chief Commissioner Harry S. LaForme on August 12, 1991, pursuant to Order in
Council PC 1991-1329, July 15, 1991.

7 DIAND,Outganding Business A NativeClaims Policy— Specific Clai ms(Ottawa: Minister of Supply
and Services, 1982), 20; reprinted in (1994) 1 ICCP 171-85 (hereafter Outstanding Business).

8 Outstanding Business, 20; reprinted in (1994) 1 ICCP 179.
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i) Fraud in connection withthe acquisition or disposition of Indian reserveland
by employees or agents of the federal government, in caseswhere fraud can
be clearly demonstrated.’

The Commission has been asked to inquire into and report on whether the Duncan’s First
Nation hasavalid claim for negotiation pursuant to the Specific Claims Policy. Thisreport contains

our findings and recommendationson the merits of thisclaim.

o Outstanding Business, 20; reprinted in (1994) 1 ICCP 180.



PART I
HISTORICAL BACKGROUND

TREATY 8

The impetus for the Government of Canada to negotiate a treaty with the Indians inhabiting the
territory north of Treaty 6 coincided with the rapid influx of prospectors en route to the Y ukon
goldfields during the final yearsof the 19th century.® The Indians inhabiting what is now northern
Alberta became concerned that their rights were being jeopardized by the movement of non-
aboriginal peoplesinto theselands, and their responsewasto seek the protection of aformal treaty. ™
For its part, the Government of Canada was willing to negotiate a treaty, since such an agreement
would facilitate the movement of settlersinto this region. Therefore, in 1898, the Superintendent
General of Indian Affairs recommended to the Governor in Council that atreaty be concluded to
minimize the potential for conflict between newcomers and the Indian inhabitants of the territory
north of the Treaty 6 boundary.*? Order in Council PC 2749, which authorized the establishment of
a commission to negotiate this treaty, offers the following description of the historical context in

which these discussions proceeded:

On areport dated 30th November, 1898, from the Superintendent General of Indian
Affairs... it was set forth that the Commissioner of the North West Mounted Police
had pointed out the desirability of steps being taken for the making of atreaty with
the Indians occupyingthe proposed line o route from Edmonton to Pelly River; that
he had intimated that these Indians as well as the Beaver Indians of the Peace and
Nelson Rivers, and the Sicamas and Nihames Indians, were inclined to be turbulent
and were liableto give trouble to isolated parties of miners or traders who might be
regarded by the Indians asinterfering withwhat they considered their vested rights;
and that he had stated that the situation was made more difficult by the presence of

1o D. Madill, Treaty Research Report: Treaty Eight (Ottawa: DIAND, Treaties & Historical Resarch
Centre, 1986), vii.

1 Pressurefor treaty had been exerted as early as 1890, when Kinoosayo, Chief of the Lesser Slave Lake
Indians, presented a formal request to the Department of Indian A ffairs. See D. M adill, Treaty Research Report: Treaty
Eight (Ottawa: DIAND, Treaties& Historical Research Centre, 1986), 5.

2 Order in Council PC 2749, in Treaty No. 8, Made June 21, 1899, and Adhesions, Reports, Etc. (1899;
reprinted Ottawa: Queen'’s Printer, 1966), 3-4 (I CC Documents, pp. 4-5).
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the numeroustravellerswho had comeinto the country and were scattered at various
points between Lesser Slave Lake and PeaceRiver.*

The Treaty Commission created by this Order in Council was sent into the Territory of
Assiniboiato conduct negotiations and, on June 21, 1899, Treaty 8 was concluded with the Indians
of Lesser Slave Lake The Treaty Commissioners —David Laird, JH. Ross, and JA.J. McKenna
—then split up in an effort to meet with a number of groups of Indian people in the Treaty 8 area.
Commissioners Ross and McKenna proceeded on towards Fort St John, British Columbia, while
Commission Chairman Laird travelled to Peace River Landing (now Peace River) and Vermilion
before turning his attentions to thenortheast towards L ake A thabascaand the Slave River district.”

Laird met with the “Indians of Peace River Landing and the adjacent territory” on July 1,
1899, at which time Duncan Testawits, “ Headman of Crees,”*® signed an adhesion to Treaty 8 on
behalf of hispeople.’” This adhesion guaranteed that band members were entitled to the provisions

of treaty, including thead locati on of reserve landsincommonor, for those who wished, in severa ty:

And Her Mgesty the Queen hereby agrees and undertakes to lay aside
reserves for such bands as desire reserves, the same not to exceed in all one square
mile for each family of five for such number of families as may elect to reside on
reserves, or in that proportion for larger or smaller families; and for such families or
individual Indians as may prefer to live apart from band reserves, Her Majesty
undertakesto provide land in severalty to the extent of 160 acresto each Indian, the
land to be conveyed with a proviso as to non-alienation without the consent of the

13 Order in Council PC 2749, in Treaty No. 8, Made June 21, 1899, and Adhesions, Reports, Etc. (1899;

reprinted Ottawa: Queen’s Printer, 1966), 3 (ICC Documents, p. 4).

14 Treaty No. 8, Made June 21, 1899, and Adhesions, Reports, Etc. (1899; reprinted Ottawa: Queen’s

Printer, 1966), 15 (ICC Documents, p. 1).

5 Treaty No. 8, Made June 21, 1899, and Adhesions, Reports, Etc. (1899; reprinted Ottawa: Queen’s
Printer, 1966), 7-8 (ICC Documents, pp. 8-9).

16 The treaty actually refers to Duncan Testawits as “Duncan Tastaoosts.” Government officials have
spelledthe surname* Tastaoosts” anumber of waysover theyears, including “ Tustawits,” “ T ustowitz,” and“ Testawich.”
The spelling that appears to have been used most commonly historically — and which the Commission has adopted for
the purposes of thisreport —is “Testawits.”

o Treaty No. 8, Made June 21, 1899, and Adhesions, Reports, Etc. (1899; reprinted Ottawa: Queen’s
Printer, 1966), 15 (ICC Documents, pp. 2 and 16).
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Governor Genera in Council of Canada, the selection of such reserves, and landsin
severd ty, to be made in the manner followi ng, namely, the Superintendent General
of Indian Affairs shall depute and send a suitable person to determine and set apart
suchreservesand lands, after consulting with the Indiansconcerned asto thelocality
which may be found suitable and open for selection.®®

One of the primary concerns of thelndians involved in the Treaty 8 negotiations concerned
fearsthat “the making of the treaty would be followed by the curtailment of the hunting and fishing
privileges’ formerly enjoyed bythevariousbands™ Laird and hisoolleagues, however, calmed these
fears by explaining that the treaty actually proteded the right of Indians to pursue their traditional
way of life:

We pointed out that the Government could not undertake to maintain Indians
in idleness; that the ssme means of eaming a livelihood would continue after the
treaty as existed before it, and that the Indians would be expected to make use of
them....

Our chief difficulty was the apprehension that the hunting and fishing
privilegeswereto be curtailed. The provision inthe treaty under which ammunition
and twine is to be furnished went far in the direction of quieting the fears of the
Indians, for they admitted that it would be unreasonable to furnish the means of
hunting and fishing if lawswereto be enacted which would make hunting and fishing
sorestricted astorender it impossibleto makealivelihood by such pursuits. But over
and above the provision, we had to solemnly assure them that only such laws as to
hunting and fishing as were in the interest of the Indians and were found necessary
in order to protect the fish and fur-bearing animals would be made, and that they
would be as free to hunt and fish after the treaty as they would be if they never
entered into it

Upon concluding his duties in the Peace River District, Laird assured the Indians that the

government did not intend to survey reserve lands in the immediate future:

18 Treaty No. 8, Made June 21, 1899, and Adhesions, Reports, Etc. (1899; reprinted Ottawa: Queen’s
Printer, 1966), 12-13 (ICC Documents, pp. 13-14).

. Treaty No. 8, Made June 21, 1899, and Adhesions, Reports, Etc. (1899; reprinted Ottawa: Queen’s
Printer, 1966), 5 (ICC Documents, p. 6).

2 Treaty No. 8, Made June 21, 1899, and Adhesions, Reports, Etc. (1899; reprinted Ottawa: Queen’s
Printer, 1966), 5-6 (ICC Documents, pp. 6-7).
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Astheextent of countrytreated for madeit impossibleto definereservesorholdings,
and astheIndians werenot prepared to make sel ections, weconfined oursel vesto an
undertaking to have reserves and holdings set apart in the future, and the Indians
were satisfied with the promise that this would be done when required. Thereis no
immediate necessity for the general laying out of reserves or the allotting of land. It
will be quite time enough to do this as advancing settlement makes necessary the
surveying of the land.*

Reserves as such were not established for the use and benefit of the Duncan’s Band until 1905.

SELECTION AND SURVEY OF RESERVES FOR THE DUNCAN’S BAND
In the yearsfollowing the signing of Treaty 8, the extent of non-aboriginal migration into the Peace
River District increased markedly. Although located 450 km northwest of Edmonton, Alberta, the
Peace River District offered settlers soil and climatic conditions suitable for commercial wheat
production. By the summer of 1928, the available Crown lands in the regon had been pradically
exhausted.” By the end of 1931, over 400,000 acres of improved land in thedistrict were devoted
to producing agricultural crops—approximately 70 per cent in wheat alone—with anannual capacity
of between 16 and 20 bushels per acre®

In 1900, G.D. Butler, the sergeant in command of the North-West Mounted Police
detachment at Peace River Crossing, assisted the Indians of the Duncan’ sBand to identify and stake
out severa parcels of land then occupied by band members and their families. Four individual
parcelson the north bank of the Peace River near the Shaftesbury Settlement wereidentified asthe
holdings of specified individuals. Aswell, two substantial parcels, located to the northwest of the
river |ots and intended for use as haylands, were identified and staked. All the parcels were marked

2 Treaty No. 8, Made June 21, 1899, and Adhesions, Reports, Etc. (1899; reprinted Ottawa: Queen’s
Printer, 1966), 7 (ICC Documents, p. 8).

2 JW. Martin, Acting Commissioner, Dominion Lands Administration, Department of the Interior, to
R.A.Bunyan, W askatenau, A Iberta, M ay 15, 1928, National Archives of Canada (hereafter NA), RG 10, vol. 7544, file
29131-9, pt 1 (ICC Exhibit 15, vol. 2).

= D. Kerr and D.W. Holdsworth, eds., Historical Atlas of Canada, vol. 3: Addressing the Twentieth
Century, 1891-1961 (Toronto: University of Toronto Press, 1990), plates 17, 18, and 43.
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as “temporary” Indian resaves by Sergeant Butler.?* With soil and climatic conditions well suited
for crop production, thelandslocated on theflats of the Peace River near the Shaftesbury Settlement
were as attractive to members of the Duncan’s Band as they wereto incoming settles. Asaresullt,
it was not long before competing interests created difficulties between these two communities.

In 1903, for instance, Butler assisted Duncan Testawits and band member Xavier Mooswah
in evicting agroup of squatters from the areathat Butler and the Band had previously identified as
temporary Indian reserveland.?® Subsequently, in July 1904, Butler filed areport with Commissioner
Laird in which he outlined the deterioration of relations between Indians and settlers and requested

that the Band' s reserves be established by a government surveyor as soon as possible:

| have the honor toreport that the Peace River Band of Indians are claiming
more land than they are entitled to, and if their Reserve is not surveyed soon there
will be trouble between the Indians and settlers. A white man wants to settle on a
good location when the Headman or one of his Band come and lay a complaint
against him for trespass which means athree day patrol for usand swimming horses
twice across the Peace River, which you yourself know is no joke. Three years ago
| wasin receipt of aletter from you stating that surveyors would be here during the
Summer, but they did nat get here. If you could possibly get it done this Summer it
would simplify matters and be better than at present, when we should have a
boundary and not an imaginary line which can bestretched by the Indiansmoving a
stake.”®

Thetiming of the request made it impossible to organize asurvey for that year. In September 1904,
the Department of Indian Affairs notified the Department of the Interior that a survey crew would

be sent to the Peace River District during the summer of 1905 to set aside reserves for the Band.*

2 G.D.Butler, NW MP, to David L aird, Indian Commissioner, November 2, 1900, NA, RG 10, vol. 7777,
file27131-1, ascited inG.N. Reddekopp, “ The Creation and Surrender of the Beaver and Duncan’s Band’s Reserves,”
p. 24, note 123 (ICC Exhibit 5).

= Peace River Landing Department, North-West Mounted Police (NWMP), Quarterly Report, October
1, 1903, NA, RG 18, vol. 1575, file 125, as citedin G.N. Reddekopp, “ The Creation and Surrender of the Beaver and
Duncan’s Band’s Reserves,” p. 26, note 131 (ICC Exhibit 5).

% Sergeant G.D. Butler, NWMP, Peace River Landing, to D. Laird, Indian Commissioner, July 28, 1904,
DIAND file 777/30-7-151A, vol. 1 (ICC Documents, p. 28).

z J.D. McLean, Secretary, Department of Indian Affairs (DIA), to P.G. Keyes, Secretary, Department
of the Interior, September 3, 1904, DIAND file 777/30-7-151A, vol. 1 (ICC D ocuments, p. 30).
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The following spring, J. Lestock Reid, a dominion land surveyor employed by the
Department of Indian Affairs, travelled to the Peace Country to undertake the necessary survey.
According to hisyear-end report, Reid and his survey team arrived at Peace River Landing on March
18, 1905, and commenced the survey work in early April:

Finding that Duncan, with some of his band, was away on a hunting
expedition to the north, I sent a man with dog train to notify him that | had arrived
to lay out his reservation.

While waiting, | made a traverse of the north bank of the river (Peace)
between the English missionand the Big Island flat, asthiswassaidto takein severa
Indian locations....

My teams returned with the wagons and supplies from the Lesser Slave lake
on March 29, and the headman, Duncan Testawits, returned on the following
Saturday evening.

I met with the headman and the Indians of the Peace River band on April 2,
and after the usual talk with delaysand adjustments, | atlast succeeded in making the
allotmentsl think satisfactory tothem, and | hopethe samewill meet your approval

Accordingto Reid’ sreport, 10 reserves were created for the use and benefit of the Duncan’s
Band, and their total acreage coincided with the Band's treaty land entitlement, based on
membership figures available on the date of first survey.” The Commission makes no findings,
however, on whether the Duncan’ s Band has an outstanding entitlement to land under the terms of
Treaty 8.

Six reserves (IR 151B to 151G) were located along the northwest bank of the Peace River
in the vicinity of an areareferred to locally as the Shatesbury Settlement. They were intended to
accommodate the previously established holdings of individual band members and their families.

Since some band membershad resided on these lands for a number of years, the creation of several

= J.L.Reid, DominionLand Surveyor (D LS), to Frank Pedley, Deputy SuperintendentGeneral of Indian

Affairs(DSGIA), January 15, 1906, “ Report on Surveysin Treaty No. 8,” Department of Indian Affairs, Annual Report
for the Year Ended June 30, 1906, 161 (ICC Documents, p. 78).

2 D. Robertson, Chief Surveyor, DIA,to D.C. Scott, DSGIA, January 5, 1923, DIAND file 777/30-8,
vol. 1 (ICC D ocuments, p. 142): “T hese reserves are located in two main parcels- No. 151 and 151-A, and eight small
scattered parcelsNos. 151-B, 151-C, 151-D, 151-E, 151-F, 151-G, 151-H and 151-K.... [T]he total acreage of all the
reserves is equivalent to the total acreage to which this band would be entitled under the terms of Treaty, according to
their population at the time of allotment.”
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small reserves alowed individuals to retain their original outbuildings, houses, and agricultural
improvements® Reid also surveyed two larger communal reserves(IR 151 and 151A) adjacent to
the present-day villages of Berwyn and Brownvale, respectively,® which would provide the
Duncan’s Band with ample haylands.®* Finally, before completing his work in the Peace River
District, Reid portioned out two additional parcels of land for members who had requested land
separate from the rest of the Band. Louison Cardinal received land on the northeast shore of Bear
Lake (IR 151H), while William McKenzie chose land aong the trail to Grouard, Alberta, 40 km
south of Peace River Landing (IR 151K) .3

Order in Council PC 917, dated May 3, 1907, confirmed IR 151 and 151A to 151G ashaving
been “withdrawn from the operation of the Dominion Lands Act.” IR 151H and 151K, although
surveyedin 1905, were not confirmed by thisinstrument.* These reserves were confirmed on June
23,1925, by Order in Council PC 990.% Table 1 and the accompanying map show the variousIndian

reserves surveyed and set apart for the use and benefit of the Duncan’s Band.

30 J.L. Reid, DLS, “Field Notes of Survey of Reservations for Peace River Landing Band of Indians,”

DIAND file 777/30-8, vol. 1 (ICC Documents, pp. 42-76).

s Duncan’s IR 151A near Brownvale was also referred to asthe “ Old Wives L ake Reserve” because of

its proximity to the lake of the same name.
2 J.L.Reid, DLS, to Frank Pedley, DSGIA, April 25, 1905, DIAND file 777/30-8, vol. 1, as cited in
G.N. Reddekopp, “The Creation and Surrender of the Beaver and Duncan’s Band’ s Reserves,” p. 28, note 143, and p.
31, note 161 (ICC Exhibit 5).
e J.L.Reid, DLS, to Frank Pedley, DSGIA, January 15,1906, NA, RG 10, vol. 4005, file 24005-3, as
cited by G.N. Reddekopp, “The Creationand Surrender of theBeaver and Duncan' s Band’ sReserves,” p. 32, note 161
(ICC Exhibit 5).

i Order in Council PC 917, M ay 3, 1907 (ICC Documents, p. 88).

s Order in Council PC 990, June 23, 1925 (ICC Documents, p. 172).
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TABLE 1
Duncan’s Band Reserves
IR Original Occupant Acreage
151 Duncan’s Band 3,520.0
151A Duncan’s Band 5,120.0
151B J.F. Testawits 294.3
151C Xavier Mooswah 126.6
151D Alinkwoonay 91.6
151E Duncan T estawits 118.7
151F David T estawits 134.0
151G Gillaume Bell 5.7
151H Louison Cardinal 160.0
151K Wm. McKenzie 960.0
Total 10,530.9

EcoNnomy oF THE DUNCAN’s BAND TO 1928

In 1899, when the Duncan’ s Band adhered to Treaty 8, its memberswere predominantly huntersand
trappers. One of the few exceptions was headman Duncan Testawits, who had settled on land near
the Shaftesbury Settl ement before taking treaty.*® By 1908, H.A. Conroy, Inspector for Treaty 8,
stated that band members were “very progressve and they are doing well. They have broken
considerableland and fencedit. Some have built very good houses, have somehorses and cattle and
have made good progress in garden work.”*” Conroy’s report, unfortunatdy, does not establish
whether the members of the Duncan’s Band were, at this time, pursuing commercial agriculture
Based on the comment regarding “ progressin garden work,” however, itismorelikely that hunting

andtrapping still constituted their mainli velihood, whilegarden farming provided an additional food

% Peace River Research Project, Interview with Mrs Henry Callahoo (Lucie Testawits), June 1956,

Glenbow-Alberta I nstitute Archives, acc. no.M4560, file 36,as cited in G.N. Reddekopp, “ The Creation and Surrender
of the Beaver and Duncan’s Band’ s Reserves,” p. 23 (ICC Exhibit 5).

s H.A. Conroy, Inspector for Treaty 8, to F. Pedley, DSGIA, December 7, 1906, Department of Indian
Affairs, Annual Report for the Year Ended March 31, 1907, 181.
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sourceto be pursued during the monthswhen traplineswere not being maintained or huntsbeing arranged.
Inspector Conroy’ s year-end report for 1909 provides a much better basis for assessing the

economic base of the Duncan’s Band:

Fifty miles down the Peace River, at what isknown as the Duncan Reserve, thereis
asmall band without achidf, but with two headmen. Theseheadmen for the last few
years have paid some attention to crop-growing, such as wheat, oats, potatoes, and
for some few years have been quite successful; but like all Indians, they are easily
discouraged. Thedrought andwind-storms destroy someof thar crops, discouraging
them greatly, so that some of them have not taken the same interest as they used to
do; but I havetried to encourage them to continuein thework. They have afew cattle
of their own, and afairly good class of horse, butrather small for farming. | think that
when they get a farm instructor on this reserve they will become self-supporting.
Duncan, the headman, hasa very good house and outbuildings. | find it difficult to
interest them in their work, as for the least excuse they leave it and go off on ahunt.
When they return, they find that their stock has broken into and destroyed a great
portion of their crop. If the department had a good practical man to look after these
two reserves, Dunvegan and Peace River, | think it would not be long before they
would become self-supporting.®

The Department of Indian Affairsdid not, however, heed Conroy s recommendation to provide the
Lesser Slave Lake Agency with afarming instructor at that time.

The agricultural development of the Duncan’s Band reserves dedined in the years that
followed. Two of the Band's more progressive agriculturalists, Duncan Testawits and David
Testawits, died during the influenza epidemic of 1918. Paylistsreveal that nine of the 68 Duncan’s
Band members listed on the paylist of 1918 (13.2 per cent of the population) died between the
summer of 1918 and the summer of 1919.% It is probablethat the loss of these nine individuals,
including headman Duncan Testawits, coincided with a general abandonment of farming by the
Band. Although the historical record on this issue is scanty, some information is found in
correspondencebetween J.B. Early, afarmer with land adjacentto | R 151E (which had been set apart
for Duncan Testawits), and representatives of the Department of Indian Affairs. In aletter dated
January 12, 1923, Early noted that 75 acres of this reserve, known locally as the “ Duncan Ranch,”

% H.A. Conroy, Inspector for Treaty 8, to F. Pedley, DSGIA, February 19, 1909, Department of Indian
Affairs, Annual Report for the Year Ended March 31, 1909, 199.

® Duncan’sBand Annuity Paylist, June 28,1919, Genealogical Research Unit, DIAND, ascited in G.N.
Reddekopp, “The Creation and Surrender of the Beaver and Duncan’s Band’ s Reserves,” p. 58 (ICC Exhibit 5).
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had been ploughed and cultivated aslittle asfive years previously. However, he added that, by 1923,

the farm was no longer being operated and had fallen into a state of disrepar:

Fiveyearsago when | lived on theCarson place, the old Chief was here on theplace.
They had cattle, horses, hogs, chickens and farm implements. Where the tools and
implements have gone to | do not know. Of course the old Chief and many of the
family isdead, and the rest seem to have no interest in operating the place. Still they
refuse to sell this river home ranch.”

It would appear that farming on the reserve orignally laid out for Duncan Testawits and hisfamily
did not continue after 1918.

A similar situation arose on IR 151G, which had originally been surveyed for Gillaume or
“Gillian” Bell. In 1922, after the Department was informed that a local settler had inadvertently
encroached on these lands after claiming an adjacent parcel, Acting Indian AgentHarold Laird —the
son of former Commissioner David Laird — was instructed to visit the scene and report to the
Department. In aletter dated October 31, 1922, he observed:

The Indian Reserve, No. 151 G., mertioned in the Agent’ s letter, was surveyed for
Gillian Bell, one of Duncan Tustawits Band, who died in 1913. Hiswidow married
a Halfbreed named LaPretre and received a cheque for commutation on June 29,
1915. Since the latter date no one has lived on this land and the old buildings have
fallen down and been burned.*

Aswasthe case with the original Duncan Testawits farm, no farming or gardening had taken place
on this reserve since the death of its original ocaupant.

Few other contemporary records exist. The detailed agency reports on individual bands,
formerlyincluded within theDepartment’ sAnnual Report, werediscontinued after 1916, andfor this
reasonit isnot possibleto provide amore detailed portrayal of the Band’ s economic pursuitsduring

this period. However, comments made by Agent Laird within his yearly reports concerning treaty

40 J.B.Early, PeaceRiver, to Harold Laird, Indian Agent, January 12, 1923, DIAND file 777/30-8, vol.
1 (ICC D ocuments, p. 149).

4 H.Laird, Actinglndian Agent, totheAssistant Deputyand Secretary, DIA, October 31, 1922, DIAND
file 777/30-8, vol. 1 (ICC Documents, p. 135).
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annuity paymentsto the Duncan’s Band appear to verify that the Band relied primarily ontrapping
at the time of surrender. On November 22, 1927, for instance, Laird reported that “[n]either the
Indians of Dunvegan or Duncan’s Band did very well hunting and trapping last season; both fur-
bearing animals and moose being scarce.”* He included similar comments in his report the

following year:

Thefur catch through ou]t the Agency in the season 1927-1928 wasthe smallest and
lowest in value on record and, as the Indiansin the out-lying district depend almost
entirely upon the proceeds of the sale of fur-bearing animal pelts to provide
themselves with clothing and other necessities, this was the cause of considerable
suffering and will cause hardship this coming winter as there does [not] seem any
reason to expect any increasein the fur yield.*®

Similarly, the evidence of elder John Testawitsindicates that trapping was the predominant
livelihood of band members during this period . While providing a lengthy description of migration
patterns during the trapping season, Testawits stated at the September 1995 community session that
the Band followed atraditional way of life: “[T]hat’ show they make their living in them days, was
hunting or trapping. That' s the only thing that was going on then.”** Based on the correspondence
concerning the abandonment of IR 151E and 151G, the foregoing agricultural statistics, Laird's
annual reports, and the recollections of John Testawits, it would appear that, & the time of the
surrendersin 1928, the members of the Duncan’s Band sustained themselv es through hunting and
trapping, while cultivating gardenson asmall scale. Therefore, it isimprobable that the Band was

farming its reserve lands commercially at the time of surrender.

42 Harold Laird, Indian Agent, to D.C. Scott, November 22, 1927, p. 4 (ICC Exhibit 15, vol. 3).

a8 Harold Laird, Indian Agent, to Assstant Deputy and Secretary, DIA, December 4,1928, p.4 (ICC
Exhibit 15, vol. 3).

a“ ICC Transcript, September 6, 1995, p. 34 (John Testawits). See also correspondence from Chief
Surveyor, Donald Robertson, DIA, who in 1923 recommended the surrender of IR 151G: “T he matter of obtaining this
surrender does not appear to beimmediate and it i simprobabl e that the Agent could obtain the attendance of a sufficient
number of thevoting membersof theband during the trapping season”: DIAND file 777/30-8, vol. 1 (ICC Documents,
p. 145). Emphads added.
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PRESSURE ON THE LAND RESOURCE BASE OF THE PEACE RIVER DISTRICT

Competition for land in the vicinity of the Duncan’ s Band reservespredated the date of first survey.
As previously noted, the records of the North-West Mounted Police detachment at Peace River
Landing reveal that the police had cooperated with members of the Duncan’s Band in removing
squattersfrom lands previously identified as belonging to the Band.* On October 29, 1904, agroup
of eight settlers, in an effort to protect their own land holdings “ on the N[orth] W[est] Bank of the
Peace River about 15 miles SJouth] W][est] of Peace River Crossing” and to voice their concerns
about lands occupied by the Duncan’ s Band, petitioned the Department of Indien Affairs:

=

That we wish to have our lands surveyed in the shgpe we occupy them.

2. That as Mr. Selby is surveyingin our vicinity we fear that he may trespass
and cut up our lands.

3. We understand that the Indian Commissioner has promised a survey of the
Indian Reserve in our mide next summer. We desire to have our claims
adjusted before that should be done.

4. Many of us being in possession of our present lands previous to the Indian
Treaty here. Some being located here for nearly twenty years.

5. We therefore humbly request that Mr. Selby or some other Surveyor be

authorized to survey our settlement before any trouble may arise.*

The Department responded in December, assuring these settlers that they “need have no fear asto
[a surveyor] trespassing on or cutting up your holdings, as you suggest in your petition.”*
Nonethel ess, thispetition highlighted the competing interests of the Duncan’ sBand membership and
local settlers,”® and the Department decided to proceed with the proposed survey soon dter.

4 Peace River Landing Department (NW MP), Quarterly Report, October 1,1903, NA, RG 18, vol. 1575,

file 125, as cited in G.N. Reddekopp, “The Creation and Surrender of the Beaver and D uncan’s Band’s Reserves,” p.
26 (ICC Exhibit 5).

46 T.A. Brick, Alexander Grey, W.H. Carson, J. Knott Sr, J. Knott Jr, Henry McCalester, Rev. M.
Johnston, and John Wright to the Minister of the Interior, October 29, 1904, DIAND file 777/30-7-151A (ICC
Documents, pp. 32-33).

47 Department of Indian Affairsto T.A. Brick, Shaftesbury Settlement, Peace River Crossing, December
14, 1904, DIAND file 777/30-7-151A, vol. 1 (1 CC Documents, p. 34).

@ Sergeant G.D. Butler, NWMP, to David Laird, Indian Commissioner, July 28, 1904, DIAND file
777/30-7-151A, vol. 1 (ICC Documents, p. 28).
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Completion of the 1905 survey, however, did not eliminate local disputes over the
availability of productivefarm land. In 1906, for example, Alexander McKerzie Sr, asquatter with
aclaimtoland adjacent to IR 151H, which had been surveyed for L ouison Cardinal of the Duncan’s
Band, raised a seriesof concerns with the Department. The following excerpt from his petition to

the Superintendent General of Indian Affairsillustrates the emotional nature of the dispute:

In the autumn of 1895 as a pioneer settler and before anyone, with the exception of
the missionaries, had any cattlein these parts, | established a cattle ranch at the east
end of Brass Lake situated about fifteen miles from here, erected two substantial
byres, one horse stable and a dwelling house, besides a hay yard, and lived and kept
my stock ... for four successiveyears, and during that period | wasin the habit every
summer of mowing all around the edge of the lake of an average width of 30 yards
to alength of 2%2milesat most, together with two small lakesin thevicinity, besides
cut out agood travelling waggon [sic] road from the edge of theprairiethrough the
thick wood and bush to Brass Lake and another trail leading to and from the small
lakes, the length of the two trails probably would be about twelvemiles.

Through forceof circumstances, however, | hadto leavethe placetemporarily
vacant for someyears. [A]fterwardsin order to retainmy claim | rented it out for two
years, but on my returning to the place this summer with some stock | find that
Messrs. Reid and Wilson who were sent out last summer by the Indian Department
to survey out the Indian Reserves, had unknown to us surveyed out a piece of land
adjoining to my claim to one Louison Cardenette[sc], a Treaty Indian, tho’ really a
half breed from Lac La Biche, taking ina considerabl e sizepiece of my hay grounds
on the edge of Bears Lake to serve him.

Said Louison Cardenelle now goes and |ets this piece of hay ground over to
another treaty Indian belongingto Duncan Testawit’ s band and himself setsto work
and cuts hay in the prairie close by and outside of hisreserve.

| consider this action on the part of Mess's. Reid and Wilson unreasonable
and unfair after our going to the trouble and expense of cutting out roads and
building, and moreover it deprives us of our sguatters rights and places us in an
inferior position to an [I]ndian as well as it encroaches upon our power to do our
business and claimsin a measure tha we are not fit to do it.

So far the land has not been surveyed and in consequence we retain our
hol dings by squatters rights only.

L ouison Cardenette came here in the summer of 1894 on avisit to some of
hisfriends, then afterwardsin 1897 made Bears L akemore of acamping place, from
whence he trapped and hunted but did not permanently establish himself until the
following year.
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Now, may | therefore respectfully solicit your opinion and decision on the
matter, whether | have to submit and take aback seat for Mr. Indian, or hold all my
former holdings and claim of hay ground.*

After consulting with Surveyor J. Lestock Reid, the Department chosetoreject McKenzi€ sclaim,
explaining that, as“ Cardind’ slocation contans only 160 acres with acomparatively small frontage
on the Lake, it is thought that this location should not materially interfere with any of your
operations, or with any rights which you think you may have acquired in that locality.”®

The first wave of concerted pressure for lands in the vicinity of Peace River occurred after
World War 1,** as the federal government sought to reintegrate former soldiersinto civilian life by
settling them on fam lands. The Soldier Settlement Act of 1917 made it possible for war veterans
to apply for agrant of 160 acresof Crownland in addition to the 160 acres already availableto them
under the homestead provisions of the Dominion Lands Act. In 1919, the Ad was amended to enable
the Soldier Settlement Board to purchaselands, including Indian lands, for resaleto interested ex-

soldiers:

10. The[Soldier Settlement] Board may acquire from HisMajesty by purchase,
upon terms not inconsistent with those of the release or surrender, any Indian lands,
which, under the Indian Act, have been validly released or surrendered.>

The Department of Indian Affairsactively cooperated with the Soldier Settlement Board in
efforts to settle returned soldiers on uncultivated or otherwise underutilised Indian land. The

following excerpt from areport writtenin December 1919 by Duncan Campbell Scott, the Deputy

a9 Alex McKenzie Sr, Peace River Landing, Alberta, to Frank Oliver, Minister of the Interior, August

16, 1906, DIAND file 777/30-8, vol. 1 (ICC D ocuments, pp. 81-83). Underlining in original document.

% J.D. McLean, Secretary, DIA, to Alexander M cKenzie, March 7, 1907, DIAND file 777/30-8, vol.
1 (ICC Documents, p. 87).

51 In1911, aninquiry wasmade concerning |R 151H; however, itappears that i nterest was not sugtained,
possibly because the initial inquiry was based on inaccurate information. See J.D. McLean, Secretary, DIA, to Mr
Reifenstien, Ottawa, August 29, 1911, DIAND file 777/30-8, vol. 1 (ICC D ocuments, p. 91).

52 An Act to Assist Returned Soldiersin Settling upon the Land, or, Soldier Settlement Act (August 29,
1917), section 4(3), and Soldier Settlement Act (July 7,1919), sections 7 and 10.
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Superintendent General of Indian Affairs, summarizes departmental policy regarding soldier

settlement:

As there is pressing need for securing land for the settlement of returned
soldiers under the provisions of the Soldier Settlement Act, the comparativey large
areas of Indian reserve lands throughout the country, which were but scantily used
by the Indians, were sought as a source of supply.

This department lost no time in inaugurating prompt and comprehensive
measures in collaboration with the Soldier Settlement Board to take a complete
survey of al available lands, and to make proper arrangements for placing these at
thedisposal of theBoard. All the unsold surrendered landsin the market were turned
over tothe Soldier Settlement Board for acquirement, if, on investigation, they found
the character of the land suitable for their purposes. It was realized that the Indian
reserves in the provinces of Manitoba, Saskatchewan and Alberta might yidd
extensive regions of cultivable lands.

Theareas of thereserves set apart under treaty were generous, butwere given
aspart compensation for the cession of title, and with theintention that, in thefuture,
the proceeds from the sale of the lands might form funds from which the Indians
could be maintained. That they have lega title to the lands, which can only be
surrendered and sold with their consent, is afact sometimes lost sight of .

The Department, acting in conjunction with the Board, arranged for ajoint
examination and val uation of these properties, and Mr. Commissioner W.M. Graham
undertook this important duty. When the lands were found to be acceptable to the
Board, and when a valuation had been placed upon them, Mr. Graham negotiated a
surrender fromthe Indians.

In no case have the Indians refused to part with their lands for fair and
reasonable payments, and the action hasresulted in already placing 62,128 acres of
land in the hands of the Board.*®

There was significant interest in acquiring the Duncan’s Band reserve land for soldier settlement
purposes, but the Department of Indian Affairsrefused to pursue asurrender at that time. For reasons
to be addressed below, both Scott and Indian Commissioner William M. Graham rejected the
numerous proposds submitted by interested third parties.

One of the most determined requeststo obtain the Duncan’ sBandreservelandsfor returning
soldiers was made to the Minister of the Interior, Arthur Meighen, by Brigadier-Genera W.A.
Griesbach, the Member of Parliament for Edmonton West, on behalf of the Peace River Unionist

5 D.C. Scott, DSGIA, to Arthur Meighen, SGIA, December 1, 1919, D epartment of Indian Affairs,
Annual Report for the Year Ended March 31, 1919, 40-41.
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Association. Writing in May 1919, Griesbach informed the Minister that he was “in receipt of
representation in the northern part of Alberta, to the effect that some Indian Reservesinthat areaare
but sparsely inhabited,” and he suggested that, since these reserves contained good farm lands,
arrangements should be made “whereby these lands be thrown open for settlement.”>* Included
within the list of reserves Griesbach and the Peace River Unionist Association sought to have
“thrown open” for settlement were the Duncan’s IR 151, 151A, 151B, 151C, 151D, 151G, 151H,
and 151K:

The ones we had particularly in mind from the Peace River are those | have
numbered 3, 4 [IR 151A], 5, 6 [IR 151], 11 [IR 151K] & 12.... No. 4 at Old Wives
Lake[IR 151A] consists of one of the finest pieces of land in the country. Last year
on this reserve and on Nos 6-7 & 10 [IR 151, 151C-D, and 151H] there were 68
Indians. This number is probably now reduced to less than 30.... No. 11 at Little
Prairie [IR 151K] is an excdlent piece of land in well settled country. | have no
definite knowledge of the number of Indians living on it but there are very few if
any.... | trust this information will be of use to you and that the matter can be
arranged asit istoo bad that so much fine land should be lying absolutely unused.®

Meighen’sinitia reply of May 7, 1919, was favourable:

| presume there will be no difficulty in securing a surrender from the Indiansin that
section of the country. The necessity of securing as much land as possible for the
returned men is fixed in the mind of the [Soldier Settlement] Board, and my
directions are that every possible effort is to be made in this connection®®

After reviewing the status of the Duncan’ s Band reserves, however, Deputy Superintendent General

Scott reported to Meighen:

54 Brigadier-General W.A. Griesbach, MP, to Arthur Meighen, Minister of the Interior, May 6, 1919,
NA, RG 10, vol. 7535, file 26131-3 (ICC Documents, p. 92).

% L .W. Brown, Peace River Unioniss Association, to Brigadier-General W.A. Griesbach, MP, June 2,
1919, NA, RG 10, vol. 7535, file 26131-3 (ICC Documents, pp. 94-96). The evidencein thisinquiry has not yielded any
additional information regarding the Peace River Unionists. Itisclear, however, that the group waswell connected with
influential people such as Griesbach and had the means to collect this reasonably thorough list of local reserves.

% Arthur Meighen, M inister of the Interior, to Brigadier-General W.A. Griesbach, MP, May 7, 1919,
NA, RG 10, vol. 7535, file 26131-3 (ICC Documents, p. 93).
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| beg to send herewith acorrect list of reservesin the Peace River district, Treaty No.
8; these reserves wereall set apart under the terms of the treaty, and the Indians, for
the most part hunting Indians, have not made any agricultural use of them, a though
they have cattle and garden plots. Commissioner Graham has arranged to lease
certain areasfor grazing purposes, but none onthe reserves mentioned in thislist.

| am not aware whether there are any Dominion lands available in that
district, but it seems extraordinary in a place so thinly settled that there should be
such early pressure on the Indian reserves....

| do not think that either of uswould be favourable toasking for asurrender
for sale just at present, but, while thisis my opinion, | would be willing to further
discuss the matter with Commissioner Graham.”’

Graham agreed with Scott:

It seems strange to me that the Indians should be called upon to surrender
landsin that district at this early date, asthere must be large areas of dominion lands
available. Asthedistrict must be very thinly settled, personally | do not think that we
should attempt to get these lands surrendered until such time as other avail ablelands
in the district are exhausted.*®

Despitethisreply, Griesbach continued to pressure government officids to open up these lands for
soldier settlemert.

On September 23, 1919, Meighen’ sprivate secretary forwarded to the Department an excerpt
from aletter requesting the opening of aseries of reservesin the Peace River District for settlement
purposes. Although the record does not disclose the name of the letter’ s author, the wording was
nearlyidentical to the previousreguest from the Peace River Unionist Associ ation and itsproponent,
Griesbach, suggesting that both had the same source. At any rate, J.D. McLean, Secretary of the
Department, forwarded the following response to Meighen’ s private secretary, emphasizing Indian

Affairs’ continued rejection of the proposal:

57 D.C. Scott, DSGIA, to A rthur Meighen, SGIA, June 13, 1919, NA, RG 10, vol. 7535, file 26131-3
(ICC Documents, p. 100).

58 W.M. Graham, Commissioner, to D.C. Scott, D SGIA, July 17, 1919, NA, RG 10, vol. 7535, file
26131-3 (ICC D ocuments, p. 104 ).
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With reference to your memorandum of the 23 instant, with respect to the opening
up for settlement of certain reservesin the northern part of Alberta, | begto refer to
Mr. Scott’s memorandum of the 13" June, last, addressed to Hon. Mr. Meighen,
dealing with this matter.

TheMinister approved of thelast paragraph of that memorandum, and on 21%
June, Mr. Graham was written to and asked for his views. He replied on 16™ July
supporting Mr. Scott’sviews. | do not see, therefore, that | can add anything to Mr.
Scott’ s memorandum.>

On February 28, 1920, Griesbach again solicited the support of the Minister of the Interior. Once
again, the Deputy Superintendent General of Indian Affars declined the request:

Commissioner Graham and | agreed that we should not throw openfor soldier
settlement Indian lands on thesefar northernreservesuntil other availablelandshave
been exhausted. Commissioner Graham expectsto be able to visit the Lesser Slave
L ake agency this summer, and | would rather not take decisive action until | have a
report from him. Meanwhile, it might be possiblefor the Dominion Lands Branchto
say whether itisafact that, asrepresented to Col. Griesbach, the country surrounding
these reservesiis settled up, and no other land isimmediately available®

Although the historical record does not reveal whether the Department of Indian Affairs
conferred with the Dominion Lands Office regarding the availability of Crown lands in the Peace
River District, other correspondence disclosesthat ademand for these lands did exist. Between June
17, 1919, and December 31, 1922, the Department of Indian Affairs received no fewer than eight
additional requests proposing that Indian lands in the Peace River District be “opened up” for
agricultural settlement.®* Despite these requests, the Department remained committed to the policy

59 J.D.McLean, Secretary, DIA, to M r Mitchell, Private Secretary, Minister of the Interior, September

24,1919, NA, RG 10, vol. 7535, file 26131-3 (ICC Documents, p. 115).

& D.C. Scott to Arthur Meighen, Miniger of the Interior, March 2,1920, NA, RG 10, vol. 7535, file
26131-3 (ICC D ocuments, p. 122).

61 See, for example, Lieutenant L.M. Power, Peace River, Alberta, to the Department of the Interior,June
17,1919, NA,RG 10, vol. 7535, file 26131-3 (ICC Documents, p. 101); R.A. Brownell, Drumheller, Alberta,to Minister
of the Interior, July 30, 1919, NA, RG 10, vol. 7535, file 26131-3 (ICC D ocuments, pp. 105-06); Mr Mitchell, Private
Secretary to Minister of the Interior, to D.C. Scott, September 10, 1919, NA, RG 10, vol. 7535, file 26131-3 (ICC
Documents, p. 108); S. Hargrave, Smith, Alberta, to the Indian Department, March 3,1920, NA, RG 10, vol. 7535, file
26131-3 (ICC Documents p. 123); F.H.K. Macintyre, Edmonton, to Department of Indian Affars,March 4, 1920, NA,
RG 10, vol. 7535, file 26131-3 (ICC Documents, p. 125); Harold Laird, Agent, to Alex. Kennedy, Peace River,
November 12, 1921, DIAND file 777/30-8, vol. 1 (ICC Documents, p. 127); and F. Nelson, Assistant Secretary,
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articulated in Scott’ sJune 13, 1919, memorandum to Maghen: that reserve landsinthe Peace River
areashould not be surrendered until such timeasother avail ablelandsinthe district were exhausted.

In 1922, however, a particular issuerefocused the Department’ s attention on the Duncan’s
Band reserves and, in doing so, marked a departure from the previous policy regarding these lands.
In aletter dated May 16, 1922, R. Cruickshank, Dominion Lands Agent at Peace River, informed
Acting Indian Agent Harold Laird that anillegal encroachment had occurred on IR 151G, one of the

small reserves previously occupied by “Gillian” Bell:

In reference to the above which is situated in River Lot #5, Shaftesbury Settlement,
Mr. Arthur Charles Wright filed upon River Lot #5, on April 6", 1921, and
unfortunately has placed most, if not all, his improvements upon the Reserve.

| do not believe Mr. Wright did this purposely and as soon as he discovered
his mistake he informed me and stated that hewould willingly buy the 5 acres at a
reasonabl e figure.®?

That October, Lard forwarded thisinformation to departmental headquarters, alongwith theresults
of hisinitial investigation of the situation:

The Indian Reserve, No. 151 G., mentioned in the Agent’ s |etter, was surveyed for
Gillian Bell, one of Duncan Tustawits’ Band, who died in 1913. Hiswidow married
a Halfbreed named LaPretre and received a cheque for commutation on June 29,
1915. Since the latter date no one has lived on thisland and the old buildings have
fallen down and been burned. The Reserve contains only some 5 acres of land, and
isof very little land [sic] except as aresidential lot.

When | visited the Reserve, | found, asstated by Mr. Cruickshank, that Mr.
Wright had built his house inside the Reserve, afew rodsfrom the eastern boundary.
| would estimate the value of the improvements made between $900.00 and
$1,000.00.%

Department of the Interior, to A.E. Golding, Griffin Creek, Alberta, June 22, 1922, DIAND file 777/30-7-151A , vol.
1 (ICC Documents, p. 130).

62 R. Cruickshank, Dominion Lands Agent, to Harold Laird, Indian Agent, Grouard, Alberta, May 16,

1922, DIAND file 777/30-8, vol. 1 (ICC Documents, p. 128).

63 H. Laird, Acting Indian Agent, to Assigant Deputy and Secretary, DIA, October 31, 1922, DIAND

file 777/30-8, vol. 1 (ICC Documents, p. 135).
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After reviewing the drcumstances surrounding this enaoachment on IR 151G, Donald

Robertson, the Department’s Chief Surveyor, recommended a surrender for sale:

Mr. Wright has stated he would be willing to buy the 5.61 acres comprising this
reserve at a reasonable figure. Under the circumstances it would be necessary to
receive a surrender from the band, in order to dispose of the property.... | would
recommend that an endeavour be made to secure a surrender for this purpose®

Nevertheless, despite favouring a surrender, Robertson recognized that obtaining one might be

difficult, having regard for band members' traditional way of life:

The matter of obtaining this surrender does not appear to be immediate and it is
improbablethat the Agent could obtain the attendance of a sufficient number of the
voting members of the band during the trapping season. It might beindicated to him
that the Department fully realizesthis but expectsthat he will take the matter in hand
at the earliest opportunity.®

Early in the new year, the necessary surrender documents were drawn up and forwarded to Lard,
with instructions authorizing him to consult the Band regarding the surrender of the reserve in

guestion:

With further reference to your letter of the 31 October last relating to certan
buildings erected by A.C. Wright on Indian reserve No. 151-G, | haveto inform you
that the Department proposes to endeavour to obtain a surrender of this reservein
order that it may be sold. If thissurrender is obtained, Mr. Wright will no doubt have
an opportunity of buying it when offered for sale.®

On January 23, 1923, Laird responded to these instructions by proposing that, while
attempting to obtain the surrender of IR 151G, “the Department should also take surrenders of

64 Donald Robertson, Chief Surveyor,DIA, to Deputy Minister, January 5, 1923, DIAND file777/30-8,

vol. 1 (ICC Documents, p. 142).

65 Donald Robertson, Chief Surveyor,to LandsBranch,DIA, January 11, 1923, DIAND file777/30-8,

vol. 1 (ICC Documents, p. 145).

66 J.D.McLean, Asdstant Deputy and Secretary, to H. Laird, Acting Indian Agent, January 12, 1923,

DIAND file 777/30-8, vol. 1 (ICC D ocuments, p. 146).
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Reserves 151B., 151C., 151D., 151E., 151F., 151H., and 151K.” Laird's proposal included the
surrender of all the Band’ s reserve lands except IR 151 and 151A, on the grounds that “[t]here has
been no work done on any of them for aconsiderable number of years, and if they are surrendered
thelndianswill still haveampleland remainingin Reserves151and 151A., which contain 3,520 and
5,120 acres respectively of good farmingland.”®’

At the sametimethat Laird suggested the surrender of the Band'sreserveslocated alongthe
north bank of the Peace River, J.B. Early, the local farmer owning lands adjacent to IR 151E, had

submitted to the Department a proposd to lease that reserve on the following terms:

| want very much to consummeate alease on the Testawitch ranch [IR 151E]
adjoining the old Carson farm.

| have the consent of the entire Testawitch family to a lease of this place
comprising approximately a half section.

| remember that you stated that there were others besides the Testawitch
family that are interested in this place, known locally as the “Duncan Ranch”.
However, “ Chief” Samuel T.seemsto think heisincontrol, subject however to the
ratification of your department. So far as | can learn, those Indians outside the
“Duncans’ are in the minority, and not in position to block the matter, and so long
as they get their share of the lease money, they would undoubtedly be very dad it
wasleased. | would liketo arrangeat least a5 yr. lease. Ten yrswould suit me better.
Then | would put in anirrigation system and make this placevery valuable. | would
also clear up al the small brush land and make a beautiful farm of it.... The Indians
have all moved away from theriver.

Y ou gaveyour consent to let me put in 15 acreslast year, which | would have
done had it rained so | could have plowed it. But | do not wish to incur the expense
of putting an irrigation system on the place without a5 yr. lease or longer, | would
pay $2.00 per acre cash rent for the 75 acres that was once plowed up, now growing
up to weeds and rose bushes. After 5 years freeuse of any land cleared and broken
up by mewould thereafter pay $2.00 cash rent for that.... Of coursethe old Chief and
many of the family is dead, and the rest seem to have no interest in operating the
place. Still they refuseto sell thisriverhomeranch. Under thecircumstancesitseems
to me that your department would be glad to have the place handled in a systematic
way.

| have made a good road across the creek above the house and bridged the
stream.

67 Harold Laird, Acting Indian Agent, to the Assigant Deputy and Secretary, DIA, January 23, 1923,

DIAND file 777/30-8, vol. 1 (ICC Documents, p. 150).
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| would pay 10¢ per acre for the pasture. Let me hear from you again soon.®

Despitethe detailed nature of thisproposd —which included proposed rental ratesand indicated that
Early had discussed the proposition with certain members of the Band — Early’ s request remained
unanswered until heenlisted theaid of hisMember of Parliament, D.M. Kennedy, on April 10, 1923,
to make inquiries on his behalf:

Adjoining thistract of land [Early’ sownland] on the eastisasmall Indian Reserve
which the old chief Testauitch (Duncan) used as hishome until hisdeath afew years
ago. The place isnow practically abandoned, the fences all torndown for firewood,
their farm tools scattered and all isgoing to rack. The Duncan boyswill not farm the
place.

| havethe consentof resident and remaining “ Breeds’ torent thisDincan[sic]
farmfor aperiod of years, and | accordingly applied to Agent Laird at Grouard to get
consent of the Indian Department. Mr. Laird referred the matter to the head office at
Ottawa, | have never heard from them.

| have offered to give $2.00 per acre cash rent for the 75 acres under
cultivation. The place is very foul with mugard and wild oats. But in raising dairy
feed for the cattle | could clean it up.

Wouldyou kindly intercedefor me and seeif the Department would grant me
alease on thistract. The Indiansdo not wish to sell it neither will they farm it. My
Jersey herd now numbersdoseto ahundred head, and we could usethistract to good
advantage. If | could get a5 year lease | would put the place under irrigation and
make a valuable place of it.®

Kennedy forwarded his constituent’ s request to the Department on April 23, 1923.7° After
revi ewing theissue, Deputy Superintendent Genera Scott responded the next day:

| have received your letter of the 23" instant inclosing copy of one received
from J.B. Early, of Peace River, Alberta, who wishes to secure a lease of a small
Indian reserve in the Shaftedury Settlement.

68 J.B.Early, PeaceRiver, to Harold Laird, IndianAgent, January 12,1923, DIAND file777/30-8, vol.

1 (ICC Documents, pp. 147-49).

69 J.B. Early, Peace River,to D.M. Kennedy, MP, April 10, 1923, DIAND file 777/30-8, vol. 1 (ICC
Documents, p. 161).

o D.M. Kennedy, MP, to D.C. Scott, DSGIA, April 23, 1923, DIAND file 777/30-8, vol. 1 (ICC
Documents, p. 162).
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The Department proposes endeavouring to secure asurrender of the reserve
in question as soon as possible, and in the event of the necessary release bang
obtained, Mr. Early’ s application will be given consideration.

The surrender documentswill be forwarded to Agent Laird very shortly, and
Mr. Early will be communicated with in the matter later on.™

Scott’ sletter did not specify whether the proposed surrender wasintendedfor reason of saleor lease.
Asnoted above, themeritsof surrenderingfor salethe smaller Duncan’ sBand reservesl|ocated along
the northern bank of the Peace River had been discussed by Department officialsduring the previous
months. The ambiguity of Scott’s response from April 24, 1924, does not necessarily suggest a
finding that the same course of action—i.e., asurrender for sale—was being considered for IR 151E
at thislater date.

Nor does the record reveal whether the Department sariously considered the merits of
entering into alease agreement with Early asameans of generating revenue for the Duncan’ s Band.
Given Scott’ s perfunctory responseto the proposal, it isreasonableto infer that the Department was
not favourably disposed towards theoption of leasing IR 151E. Certainly, thereis no evidence that
the Band was ever approached by the Department — despite Early s repeated assurances that his
request to lease IR 151E met with the approval of someor all of themembers of the Duncan’ sBand.

Itisinteresting to note, however, that, during thesametime period, similar leasing proposals
involving other First Nations within the Lesser Slave Lake Agency had been considered by the
Department and brought to the attention of those bands. The 1919 exchange of | etters between Scott
and Minister of the Interior Arthur Meighen confirms that certain reserve lands in the district —
excluding landsreserved for the Duncan’ sBand —had previoudy been | essed for grazingpurposes.”
Furthermore, during the early 1920s, requests for grazing leases on reserve lands near Fairview,

Alberta, were frequently received at departmental headquarters. For example, in 1920, the Private

n D.C. Scott, DSGIA, to D.M. Kennedy, MP, April 24, 1923, DIAND file 777/30-8, vol. 1 (ICC
Documents, p. 163).

e D.C. Scott, DSGIA, to Arthur Meighen, SGIA, June 13, 1919, NA, RG 10, vol. 7535, file 26131-3
(1CC Documents, p. 100): “Commissioner Graham has arranged to lease certain areas for grazing purposes, but none
of the reserves mentioned in thislist.”
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Secretary to the Minister of the Interior wrote to the Department of Indian Affairs on behalf of a

constituent to inquire into alease of Beaver IR 152A:7

Mr. H.F. Robertson, of Waterhole, Alta, areturned solder, writeswith referenceto
a small Indian reserve on the banks of the Peace River in Township 80, Range 3,
West 6™. Mr Robertson statesthat he hasleased all the lands around this reserve, and
would like, if possible, to obtain a lease of the reserve, which he claims has never
been used for anything as all the Indians of that particular tribe are now deceased.
Please advise whether or not the lease could be granted, and, if so, on what terms.

On receipt of this request, Scott reported to the Superintendent General that the reserve in question
— IR 152A, containing 260 acres — “was laid out in 1905, under the terms of Treaty 8, for Negpee
Chief, a Beaver Indian, who is now dead.” Scott assured the Minister that, if he wished, the
Department “might arrange with the heirs of Neepee Chief to leasethisland.” ”® Subsequently, Agent
Lairdwasauthorized to negotiate such an arrangement, but hereported that the Beaver Indianswere
not interested in leasing their land, preferring ingead to sell.”® Robertson’s lease proposal was
consequently given no further attention.

Another proposal involving the 15,000-acre Beaver IR 152 was submitted on behalf of
farmersresiding near thevillagesof Waterhole, Dunvegan, and Fairview, A lberta, to D.M . Kennedy,

their Member of Paliament:

| [A.D. Madden], backed by some three hundred settlers of the district, wish
to apply for a grazing lease on the whole of the Beaver Indian Reserve No. 152,
which contains about thirty-six sections of good pasture lands, with watering
facilities. Y ou are acquainted with thistract of land, and a so know that it is not used
even by the Indians, while the country isingreat need of this. It is very handy tothe

I Beaver IR 152A was located close to the village of Dunvegan, approximately 50 km southwest of

Duncan’s IR 151 A near Brownvale. See map of claim area for more detail.

" Private Secretary, M inister of theInterior, toD.C. Scott, DSGIA, April 6,1920, NA, RG 10, vol. 7544,
file 29131-9 (ICC Exhibit 15, vol. 2).

™ D.C. Scott, DSGIA, to Arthur Meighen, Minister of the Interior, April 9, 1920, NA, RG 10, vol. 7544,
file 29131-9, pt 1 (ICC Exhibit 15, vol. 2).

76 W.M . Graham, Commissioner, to D.C. Scott, D SGIA, N ovember 2, 1920, NA, RG 10, vol. 7544, file
29131-9, pt 1 (ICC Exhibit 15, vol. 2).
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whole district, and as | am located in the centre between the two branches of the
reserve [IR 152 & 152A] | would be in a good position to look after the cdtle
entrusted to my care.

The Indians from this reserve have expressed their willingness to have it
leased, asthey seldom if ever stay onit. If necessary| can get asigned list of both the
Indians interested or the settlers who wish meto try and obtain this lease.

If you can get thisthrough it will be very much appreciated and will be aboon
to the whole district. It seems too bad to have such splendid pasture right in the
centre of the district, going to wasteand at the sametimethe farmersforced to go out

of the raising of cattle for lack of those very facilities.

... Thisof course would be on the usual terms of .04 cts[sic] per acre and for

from five to ten years.”

Kennedy forwarded thisrequest to the Superintendent General of Indian Affairs onMay 4,

1922.” As aresult, the Department requested a detailed report on the issue from Laird.” On May

16, 1922, Laird informed Commissioner Graham of his confidencethat asurrender of Beaver IR 152

could be arranged:

| beg to report that the Western third of Beaver Indian Reserve No. 152 isnot

used at all by the Indians and might be leased for grazing purposes but asit isa
pretty fine piece of agricultural land, it would be a pity to tie it up in such leases
except in short terms.

| think a surrender of this portion of the reserve could be obtained without

difficulty as a number of the Indians have expressed their willingness to part with
some of their lands.

There are 24 square miles in the reserve, and 138 Indians interested in it

although less than 50 habitually reside there, the greater number living on Grande
Prairie.®

v

A.D.Maddento D.M. Kennedy, M P, April 24,1922, NA, RG 10, vol. 7544, file 29131-9,pt 1 (ICC

Exhibit 15, vol. 2).

78

D.M.Kennedy, MP, to Minister of the Interior, May 4, 1922, NA, RG 10, vol. 7544,file29131-9, pt

1 (ICC Exhibit 15, vol. 2).
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See W.M. Graham, Indian Commissioner, to D.C. Scott, May 12, 1922, NA, RG 10, vol. 7544, file

29131-9, pt 1 (ICC Exhibit 15, vol. 2).

80

H. Laird, Acting Indian Agent,to W.M. Graham, Indian Commissioner, May 16, 1922, NA, RG 10,

vol. 7544, file 29131-9, pt 1 (ICC Exhibit 15, vol. 2).
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Graham’ sopinion regarding themerit of theleaseproposal, however, differed markedly from
that expressed by Laird. In aletter dated May 12, 1922, Graham advised Scott of his reservations
about the Department’ s ability to administer such an arrangement:

In the past no land has been |eased by the Department in that part of the country, and
itisfor the Department to decide whether it would be awise plan to do so now. In
my opinion to do so would be unwise as we have no organization in that district by
which lessees could be controlled.®

Graham expressed similar sentiments on May 25, 1922, when, as requested, he forwarded Laird's
report on the issue to Ottawa. On this occasion, however, Graham also proposed terms that the
Department might want to incorporate should it decide, despite his opposition, to proceed with

leasing:

| enclose, herewith, copy of areply received from Mr. Laird dated the 16" instant,
and you will notethat the Acting Agent states he thinks no difficulty will beincurred
in securing a surrender. In my letter of the 12th | pointed out that we have no
organization in that district by which lessees could be controlled, but the matter of
securing asurrender, andleasing thisland isonewhich | |leaveto the discretion of the
Department only making a suggestion that we should be paid at | east ten cents (.10¢)
[sic] per acreasarental, and if asurrender istaken it would be preferableto leasethe
whole area under one lease with the usual cancellation clauses inserted.®

Before a decision could be made or instructions issued by the Department, a second lease
proposal was submitted by W.R. Robertson, a sheep rancher from Vanrena, Alberta, who sought to
“obtain a lease of 1000 acres on the Beaver Indian Reserve No. 152, for a period of ten years.”
Notingthat “[t]he Chief clamsheonly hasauthority to leasefor threeyears,” Robertsonimplied that

he had been in contact with some of the band members residing on the reserve at thetime and that

81 W.M.Graham,Indian Commissoner,to D.C. Scott, May 12,1922, NA,RG 10, vol. 7544,file29131-
9, pt 1 (ICC Exhibit 15, vol. 2).

82 W.M.Graham, Indian Commissioner, to D.C. Scott, May 25, 1922, NA,RG 10, vol. 7544,file29131-
9, pt 1 (ICC Exhibit 15, vol. 2).
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they may have been interested in the proposal **Regardless, the issue remained unaddressed for a
period of months until yet another lease proposal was submitted to Ottawa by James Wylie of
Waterhole, Alberta®

Reporting on the recent flurry of local interest in the reserve, Graham indicated on January
18, 1923, that he would “be glad to receive the Department’ s instructions.”®> On March 29, 1923,
the Department provided Laird with the necessary surrender documents, subject to the following
instructions:

Inclosed are the necessary documerts for the purpose of submission to the
Beaver Band of Indians, with aview to obtaining asurrender for leasing purposes of
approximately the western third of the Beaver Indian Resave No. 152. In this
connection | would diredt your attertion to [the] letter addressed by you to
Commissioner Graham and dated the 16th of May last year, in which you stated you
were of the opinion that a surrender of this portion of the reserve could be obtained
without di ffi culty.

| am also inclosing for your information and guidance copy of instructionsto
Agents in taking surrenders, and have to call your attention particularly to the
requirement of furnishing avoters' list showing the number voting for thissurrender
and the number voting against.®

Laird submitted a report to Ottawaon September 10, 1923, outlining his efforts “in regard
the surrender of aportion of the Beaver Reserve, No. 152,” from which it can be concluded that his

attempts to arrange a surrender meeting during the summer of 1923 met with little success:

83 W.E. Robertson to D epartment of Indian Affairs, July 11,1922, NA, RG 10, vol. 7544, file 29131-9,
pt 1 (ICC Exhibit 15, vol. 2).

84 SeeW.M. Graham, Indian Commissioner, toSecretary, DIA, January 18,1923, NA,RG 10, vol. 7544,
file29131-9, pt 1 (ICC Exhibit 15, vol. 2).Note that, although this document is dated “ January 18, 1922" onitsface, the
chronology of correspondence referred to within it reveals that the actual date should have been January 18, 1923.

& W.M. Graham, Indian Commissioner, to Secretary, DIA, January 18, 1923, NA, RG 10, vol. 7544,
file 29131-9, pt 1 (ICC Exhibit 15, vol. 2).

86 D.C. Scott, DSGIA, to H. Laird, Indian Agent, March 29, 1923, NA, RG 10, vol. 7544, file 29131-9,
pt 1 (ICC Exhibit 15, vol. 2). The “instructions to Agents in taking surrenders” referred to in this correspondence are
likely those drafted by Scott himself and dated May 16, 1914.
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| have the honor to report in regard to the surrender of aportion of the Beaver
Reserve, No. 152, that on receipt of the papers| made arrangementsto takesurrender
of thisland from theBand on Treaty day, July 31st.

In connection with this | forwarded the necessary notices to Mr. Duncan
MacDonald, who hasinterpreted for mefor someyears, at Dunvegan, and instructed
him to have the notices posted at least eight days before the above date, (the 21st)
[sic] and to remain on the Reserve and to explain to each voter the meaning of the
surrender to lease for grazing purposes....

On my arrival at Fort St. John to pay Treaty on July 18th, | found eight
Indians, belonging to the Dunvegan Reserve. These had no notice of the meeting
called ontheir Reserve, asthey had been hunting west of the Clear Hills. They came
to Fort St. Johns[sic] to receive their Treaty money.

Consequently, when | reachedthe Dunvegan Beaver Reservel found but three
Indians there, who were more immediately interested in the surrender, and | was
therefore unable to take avote....

Itwill hardly be possibleto arrangefor another meeting until Treaty time next
year_za?

Therecord reveals that Laird’ s attempts to arrange a surrender meeting during the summer
of 1924 weresimilarly unsuccessful and that the proposed surrender of Beaver IR 152 waspostponed
until a later date in anticipation that a mgority of the Band could be assembled at such timeto
attend asurrender meeting.® The Department received another request in December 1924 for third-
party grazing privileges on Beaver IR 152A, but thelease initiative ingeneral had lost itslustre for
Department officials. They postponed it indefinitely in February 1925:

| beg to acknowledge the receipt of your letter of the 28™ ultimo, together with
inclosures, with reference to the effort recently made by Mr. Agent Laird to secure
a surrender of portion of Beaver Reserve, No. 152. | think the matter might be
allowed torest for the present, and no further attempt made to secure arelease of any
portion of the reserve unless some renewal of interest in the matter ocaurs.®

87 H. Laird, Acting Indian Agent,to DIA, September 10, 1923, NA, RG 10, vol. 7544, file29131-9, pt
1 (ICC Exhibit 15, vol. 2).

88 H. Laird, Acting Indian A gent, to DIA, January 17, 1925, NA, RG 10, vol. 7544, file 29131-9, pt 1
(ICCExhibit 15, vol. 2); H. Laird, Acting Indian Agent, to W.M. Graham, Indian Commissoner,January 21, 1925, NA,
RG 10, vol. 7544, file 29131-9, pt 1 (ICC Exhibit 15, vol. 2).

8 J.D. McLean, Assistant Deputy and Secretary, to W.M. Graham, Indian Commissioner, February 3,
1925, NA, RG 10, vol. 7544, file 29131-9, pt 1 (ICC Exhibit 15, vol. 2).
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Although the Department of Indian Affairs never concluded lease agreementsfor IR 152 and 152A
between the Beaver Band and interested third parties, the foregoing historical record amply
demonstrates that the Department considered the possibility of leasing reserve lands as a viable
means of generating revenue for the benefit of the Band. Nevertheless, the record also reveals a
preference by Department officials to obtain surrenders of reserve landsfor sale where those lands
were not bel ng used by band members for farming.

LESSER SLAVE LAKE AGENCY: PRELUDE TO THE SURRENDERS, 1920-27

The proximity of reserve lands in the Lesser Slave Lake Agency to thriving frontier settlements
including Peace River, Grimshaw, Berwyn, the Shaftesbury Settlement, Fairview, Waterhole,
Dunvegan, Spirit River, and Kinuso meant that pressure for the surrender of these reservelandswas
inevitable, particularly as the availability of Crown lands in the area diminished. On the many
occasionswhen privateindividual sasked about acquiring reservelandsintheregion, the Department
generally responded that the lands in question had not been surrendered and were therefore not
availablefor settlement purposes. A letter dated April 30, 1925, typifiesthe position maintained by
the Department on these occasions:

| beg to acknowledge the receipt of your letter of recent date, inquiring
whether there was any prospect of certain small Indian Reserves north of the Peace
River andinthevicinity of Waterhole, Berwyn and Peace River ba ng madeavailable
for sale to settlers for farming purposes.

The Department isnot disposed to consider such disposition of thesereserves
at the present time, and in any event they could not be sold unless and until
surrendered for that purpose by the Indians holding them. Doubtless there must be
considerable Dominion lands in that district available for settlement purposes, and
in the interests of your clients you might possibly make some satisfactory
arrangement with the Department of the Interior, but for the present at least the
Indian lands to which you refer arenot available for purchase.®

0 J.D.McLean, Acting Deputy Superintendent General, to Lawlor & Sissens, Barristers, Grande Prairie,

Alberta, April 30,1925, NA, RG 10, vol. 7544, file 29131-9, pt 1 (ICC Exhibit 15, vol. 2). See also A.F. MacKenzie,
DIA, to August Linge, Berwyn, Alberta, July 20, 1925, DIAND, PARC file 777/30-7-151 A, vol. 1 (ICC Documents,
p. 176).
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When similar requests were advanced by municipal governments or by provincia or federal
politicians, however, the response from Ottawa was noticeably different, especially if theinquiries
weresubmitted for reasonsof urban and/or economi cdevedopment. Suchinquiriesgenerd ly received
greater attention from the Department and often resulted in surrender discussions being hed with
the band concerned.

The submissions of the First Nation in this inquiry challenge the validity of the 1928
surrender, in part based on the alleged similarity of the factual circumstances surrounding the
surrender of IR 152 by the neighbouring Beaver Band and the failed attempt to secure a surrender
of reservelandsbelonging to the Swan River Band. Clearly, Canadasought to obtain surrendersfrom
all three Bandsin the Lesser Slave Lake Agency within onetour of the areaby representatives of the
Department of Indian Affairs, and the Beaver surrender hasrecently become the subject of aspecific
claimthat has been accepted for negotiationby Canada. Although theformal basisfor that claim has
not been placed in evidence before the Commission, counsel for the Duncan’s First Nation points
to evidencethat, first, the surrender wastaken i n meetings with two or more small groups of Beaver
Band members, and, second, two of the alleged participants at these meetings — including one who
appearsto have signed the surrender document —were dead beforethe meetingstook place® If true,
these facts would run afoul of section 51 of the 1927 Indian Act and undermine the validity of the
Beaver surrender. Counsel arguesthat, sincethe Beaver surrender wastaken bythe sameindividuds
who dlegedly met with the Duncan’s Band, the propriety of the Duncan’s surrender must be
similarly doubtful. Therefore, before dealing with the particular circumstances of the Duncan’s
surrender, the Commission will set forth some of the details arising from Canada’s surrender
discussions with these other two Bands to provide a broader context within which to consider the

surrender by the Duncan’s Band.

Events Preceding the Swan River Band Surrender Meetings
L ocated just south of Lesser Slave L ake on themain trunk of the Northern Alberta Railway, thetown

of Kinuso, Alberta, was constructed on reserve lands surrendered from Swan River IR 150E in

o G.N.Reddekopp, “ The Creation andSurrender of the Beaverand Duncan’ sBand’ sReserves,” pp. 111-

12 and 126-27 (ICC Exhibit 5).
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1916.% Upon founding, the town itself was more or |ess surrounded by reserve lands that remained
held for the benefit of the Band. As such, it was foreseeable that local interest in the Swan River
reserve would present itself as the town and surrounding settlement expanded. For instance, in
March 1920, aprospective soldier-settler from Smith, Alberta, wroteto ask the Department of Indian
Affairsto“kindly inform[him] whenthe Dominion Government intendsto openthelndian Reserves
of Swan River and Drift Pile [sic] Alta. for Soldiers Settlement.”**As noted previously, an inquiry
submitted by a single settler was not likely to persuade the Department to initiate surrender
proceedings with aband. The Department’ s reaction tended to be more purposeful when proposals
of this kind were put forward by political stakeholders.

The first instance of political pressure for the surrender of Swan River Band reserve lands
after 1920 was submitted in December 1922, when J.L. Co6té* the provincial Member of the
Legidative Assembly for Athabasca-Grouard, wrote to the Department on behalf of the residents of

Kinuso:

| am enclosing aletter from one of my Congituents Mr. WilfridL. McKillop
of Kinusowho desireson behalf of himself and the other residentsto havethe Indian
Reserve at Swan River opened for sttlers.

| realize it would beagreat benefit, both for the village of Kinuso, which is
actually built on the Reserve, and for the settlements adjoining, if this could be
done.*”®

Following C6té s effort, the residents of Kinuso forwarded to the Minister of the Interior apetition

containing the signatures of over 100 residents, farmers, and business persons from Kinuso and

92 The membersof the Swan River Band are descendants of alarger group formerly known asthe* L esser

Slave Lake Indians.” T hese individuals entered Treaty 8 in 1899 under Chief Kinoosayoo and were thereafter divided
into the Driftpile, Grouard, Saw ridge, Sucker Creek, and Swan River B ands.

% S. Hargrave, Smith, Alberta, to DIA, March 3, 1920, NA, RG 10, vol. 7535, file 26131-3 (ICC
Documents, p. 123).

o A former surveyor with the D epartment of the Interior, Jean-L éon C6té was elected to the Alberta
provincial legislature in 1909. He was appointed to the provincial Cabinet in 1918, and eventually served as Minister
of Minesand Minster of Railways and Telephones. He was appointed to the federal Senate in 1923. See The Canadian
Encyclopedia, 2nd ed. (Edmonton: Hurtig Publishers, 1988), 1:524.

% J.L.C6té, MLA, to J.D. McLean, Assistant Deputy Minister, DIA, December 18,1922, NA, RG 10,
vol. 7544, file 29131-5, pt 1. (ICC Documents, p. 139).
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environs, repeating the request that the Swan River Band | ands be opened for settlement purposes.®
On receipt of the petition, the Minister of the Interior requested details about the proposal, to which
Scott responded on February 20, 1923:

With respect to the attached correspondence received by the Minister from
Hon. JL. C6té of Edmonton, | would suggest that we forward the copies to
Commissioner Graham, of Regina, for his report.

The communication refers to the question of opening up for settlement
purposes of the Indian Reserve at Swan River, which action, of course, could not be
taken without first obtainng a surrende of the reserve from the Indians.
Commissioner Grahamisdoubtlessfamiliar withlocal conditions, and beforedealing
with the matter definitely, it would be better to obtan his views and
recommendations®’

By April 1923, D.M. Kennedy, the federal Member of Parliament for West Edmonton, had
also inquired into the surrender of portions of the Beaver and Swan River reserves. In aletter to
Kennedy dated April 27, 1923, Scott responded:

Where reserves contain larger areas than are required for Indian use, and
when surrounding settlement warrants such action, it isthe policy of the Department
to negotiate for a surrender of the excess areas in order that the lands, if released,
may be sold for agricultural purposes. It is essential, however, in such cases, to
review local conditionscarefully, asit wouldbeamatter of dissatisfaction onthepart
of the Indians should large areas be released and remain unsold. The Department
invariably endeavors to conduct a sale of such lands as soon as possible after
surrender, as the Indians quite naturally, expect to obtain a substantial payment
without delay.

Theinitiativein such matters usually restswith the Department, and is based
upon general conditionsand the prospective demand for additional agricultural lands.
| quite agree with your view, that when conditionswarrant, it isdesirable that proper
and beneficial use should be made of Indian lands not required for reserve purposes,
but before obtaining a surrender and listing thelandsfor sale, the Department should
feel assured that a considerable portion at least can be disposed of amost

% Residents of the Town of Kinuso to C. Stewart, Miniger of the Interior, January 23, 1923, NA, RG
10, vol. 7544, file 29131-5, pt 1 (ICC Documents, pp. 152-54).

o7 D.C. Scott, Deputy Superintendent General, to J.E. Featherston, Private Secretary to the Miniger of
the Interior, February 20, 1923, NA, RG 10, vol. 7544, file 29131-5, pt 1 (ICC Documents, p. 151).
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immedi ately. Crop conditions and the general agricultural situation are governing
factorsin this regard.

As amatter of fact, at present Commissioner Graham, of Regina, is acting
uponinstructionsfrom the Department to obtain asurrender of twenty sectionsof the
Swan River Reserve, and we anticipate that a release of this area will be secured
shortly. Similar actioniscontemplated with respect tothewestern third of the Beaver
Reserve, which, | understand, contains some very good agricultural land. In both
cases Depatmenta action will be expedited in every possibl e way.

Before Graham submitted hisreport, however, the Department recel ved correspondencefrom
the Chief of the Swan River Band stating that neither he nar his headmen supported the various
proposals to surrender portions of the Band' s reserve lands. In clear terms, the Chief outlined his

position on the issue of surrender:

| am told that some white peopl e are going secretly through my reserveswith
apetition and trying my people, to sign, on purpose of having them abandoning the
Swan Reserve and consenting to sdl it.

Neither |, the Chief, nor my headmen, though we should, | think [illegible]
to be consulted, have been asked our opinion about it [illegible] they go to [the]
weak-minded to make by the number of names impression on the Depart[ ment].

Sothat you canjudgetheinjustice of such petition, | wishto[have] you know
that | am absol utely against the cession of any of our R[eserve] andthereforethat for
al the gold in the world, | cannot consent [to] see the Swan River Reserve be sold
and the reasons, in my opinion, [illegible] quite serious.

At first, the number of children on my reserve, instead of dec[reasing],
increase; so that the need of land is not less at present than before.

Secondly, | admit that inthe past, the principal way of living has beenfishing
and hunting; but in avery near future, it will be[illegible] for it and so the young
ones will haveto rdy on the culture [illegible] need good lands*®

Although certain key words in this document have been lost to the ravages of time, it seems clear
enough that the Chief considered that the future of the Swan River Band lay in itsreserve lands.

%8 Superintendent General, DIA, to D.M. Kennedy, MP, April 27, 1923, NA, RG 10, vol. 7544, file

29131-9, pt 1 (ICC Exhibit 15, vol. 2).

9 Chief of the Swan River Band to DIA [dateillegible], NA, RG 10, vol. 7544, file29131-5, pt 1 (ICC

Documents, pp. 155-56).
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OnMay 1, 1923, Graham submitted hisreport to Scottwith regard to the proposed surrender,
including adetailed blueprint of the quarter and fractional sectionsthat Laird had“ suggest[ed] might
be surrendered for sale” to settlers.’® Despite the opposition previously expressed by the Chief of
the Swan River Band, Scott instructed Graham to proceed with surrender negotiations:

The necessary documents of surrender to which a blue print is also attached
are inclosed herewith, for submission to the Indians at the first convenient
opportunity. With regard to thefractions of land on both sides of the railway, and
adjacent to the Town of Kinuso, these have been included in the description for sle
as you are of the opinion that it would not be advisable to lease them, as
recommended by the Agent [Laird].*™

Although it is likely tha Laird was informed of this decision before his departure to make treaty
payments in May or June, by the end of 1923 Graham had to report that Laird had not been
successful in his attempt to assemble the requisite majority of band members to hold a meeting to
vote on the surrender proposal. Despite this failure, Graham assured his superiors that the issue
would be addressed during the summer of 1924, when Laird would again be meeting withthe Band
to make treaty payments.!®

Laird s subsequent attempts to gather a quorum of the Swan River Band’ s voting members

were also unsuccessful, however. As Graham reported in May 1926:

In reply to Department letter 29,131-5 of 17th. instant | beg to say the last letter |
received from the Acting Agent at Grouard [Laird] with reference to the proposed
surrender of the Swan River Reserve No. 150E was dated 9th. January 1925. In that
letter he stated that he could not get enough members of the Band together, even on
Treaty Day, to hold avalid meeting but that he would attempt to do so at the earliest

100 W.M. Graham, Indian Commissioner, to D.C. Scott, Deputy Superintendent General, May 1, 1923,

NA, RG 10, Vol.. 7544, file 29131-5, pt 1 (ICC Documents, p. 164).

101 D.C. Scott, Deputy Superintendent General, to W.M. Graham, Indian Commissioner, May 15, 1923,

NA, RG 10, vol. 7544, file 29131-5, pt 1 (ICC Documents, p. 165).

102 W.M. Graham, Indian Commissioner, to D.C. Scott, Deputy Superintendent General, December 10,

1923, NA, RG 10, vol. 7544, file 29131-5, pt 1 (ICC Documents, p. 167).
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possible time which would bein May (1925). | have now written to enquire as to
whether the megting was held or not and if it was, withwhat result.!*®

It isinteresting to note that, in concluding hisreport, Graham informed officials in Ottawa that he
had “further instruded the Acting Indian Agent ... to make a serious atempt to get the Indians
together and securethe surrender.”** Despite Graham’ scommitment, it isevident that Laird was not
ableto arrange asurrender meeting during the treaty payment ceremoniesin either 1926 or 1927. On
December 15, 1927, nearly five years after theinitiative had been proposed by J.L. Cété, Scott once

again instructed Graham to have Laird continue his atempts:

| have received your letter of the 10thinstant ... stating that Agent Laird has not yet

been able to obtainthe desired information with regard to the proposed surrender of

the Swan River Reserve No. 150 E. The circumstances are, of course, somewhat

exceptional, but Mr. Laird should be advised to continue his efforts in the hope and

expectation that at Treaty time next year he may be ableto gather asufficient number

of the Indianstogether to discuss the matter in detail, and ascertain the wishes of the

majority. Kindly request the Agent to kegp the matter in mind.®

Thereafter, the Department’ seffortsto obtain surrenders of reservelandsinthe Lesser Slave
Lake Agency —including portions of the Swan River, Beaver, and Duncan’s Band reserves — took
on amore coordinated form. These efforts will be reviewed below following consideration of the

events immediately preceding the surrende's of portions of the Beaver and Duncan’ s reserves.

Events Preceding the Surrender of Beaver Reserve IR 152 and 152A
During the spring of 1926, E.J. Martin, Secretary-Treasurer for the Municipal District of Fairview,
Alberta, approached the Department to obtain “five acres from the south west corner of Indian

Reserve No. 152" to straighten a dangerous section of highway and to secure a supply of gravel for

103 W.M. Graham, Indian Commissioner, to JD. McLean, Secretary, DIA, May 26, 1926, NA, RG 10,
vol. 7544, file 29131-5, pt 1 (ICC Exhibit 15, vol. 2).

104 W.M. Graham, Indian Commissioner, to J.D. McLean, Secretary, DIA, May 26, 1926, NA, RG 10,
vol. 7544, file 29131-5, pt 1 (ICC Exhibit 15, vol. 2).

105 D.C. Scott, Deputy Superintendent General, to W.M. Graham, Indian Commissioner, December 15,
1927, NA, RG 10, vol. 7544, file 29131-5, pt 1 (ICC Exhibit 15, vol. 2).
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construction purposes.’® On receipt of thisrequest, Indian Affairs Secretary J.D. McLean asked
Laird whether “ such asurrender could be readily obtained” and, if so, the price at which the Agent
thought the land could be sold.*” Laird responded:

| beg to report that a surrender of the land cannot be obtained easily at the
present time.

Three-fifths, at least, of the members of the Band do not reside on the
Reserve, but live at some distance from it — south and west of Grande Prairie.

At present the mgjority of the Indians are out hunti ng.

| will not be able to meet the Dunvegan Beaver Indians until they comeinto
be paid at Treaty time, June 26th.

Those Indians who are intimately interested in the surrender will not be in
until later. These | will meet when | pay them on August 16th, at Grande Prairie.

I cannot understand why any main highway from Peace River (Crossing) to
GrandePrairie, (which must crossthe Peace River at Dunvegan), should come nearer
than two miles to the Reserve No. 152.

The expense of taking this surrender will be out of all proportion to the
present value of land required.*®

Despite Laird’ sreservations, McLean informed Martin that the Department would eventually deal
with the municipality’ srequest, although it would be “some time before the question of surrender
for the purpose of sale [could] be brought to their [the Band’ 5] attention.” %

However, in light of the time constraints imposed by the seasonal nature of road
construction, Martin urged the Department to reconsider the late-summer timeframe suggested in

itsinitial response:

The Council desiremeto urgefor aspeedy settlement of thismatter. Wehave
discussed the matter with the chief and a number of the Indians and they have

106 E.J. Martin, Secretary-Treasurer, Municipal District of Fairview,to Indian Affairs Department [sic],

May 18, 1926, NA, RG 10, vol. 7544, file 29131-9, pt 1 (ICC Exhibit 15, vol. 2).

lo7 J.D. McLean, Assistant Deputy and Secretary, DIA, to H. Laird, Indian Agent, May 26, 1926, NA,
RG 10, vol. 7544, file 29131-9, pt 1 (ICC Exhibit 15, vol. 2).

108 H.Laird, Acting Indian Agent, to J.D.McLean, Assistant Deputy and Secretary, DIA, June2, 1926,
NA, RG 10, vol. 7544, file 29131-9, pt 1 (ICC Exhibit 15, vol. 2).

109 J.D. McLean, Assistant Deputy and Secretary, DIA, to E.J. Martin, Secretary-Treasurer, Municipal
District of Fairview, June 10, 1926, NA, RG 10, vol. 7544, file 29131-9, pt 1 (ICC Exhibit 15, vol. 2).
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expressed their willingnessto agree to the sale and it would appear that they mug be
practically al now living on the reserve. When treaty money was recently paid to
them | went to the reserve but Mr. Laird was not present and Mr. Schofield informed
me he was unable to do anything.

As stated in my leter of May 18th last, the Council would like to construct
theroadway thissummer if possible and we shall have the services of asurveyor who
might not again be avalable for a congderable period, under which circumstances
| would urge for an early decision.**°

Given the apparent receptiveness of the Band to the proposal and the time constraintsidentified by
themunicipality, theDepartment prepared a“ Description for Surrender” and surrender formsin July
1926."* The record does not disclose, however, whether Laird received these documents or any
instructions to initiate surrender discussions with the Band.

In fact, the matter remained unaddressed until April 25, 1927, when Martin resubmitted the
municipality’ s proposa ."** Martin indicated that he had “ received aletter from Hon. H. Greenfield
in December last [1926], in which he informed me that a portion of this Indian reserve might be
offered for sale in the near future.”'*® The involvement of Herbert Greenfield, President of the
AlbertaAssociation of Municipal Districts, former Vice President of the United Farmersof Alberta
(UFA), and former Premier of Alberta,"** is evidence that, by 1927, interest in Indianreserve lands
inthe Peace River District wasno longer confined tolocal groupsor municipal governmentsand had

attained new levels of political importance.

1o E.J. Martin, Secretary-Treasurer, Municipal District of Fairview, to Secretary, Department of Indian

Affairs, June 28, 1926, NA, RG 10, vol. 7544, file 29131-9, pt 1 (ICC Exhibit 15, vol. 2).
i Seethe “Description for Surrender” dated July 10, 1926, and the unsigned draft surrender document,
NA, RG 10, vol. 7544, file 29131-9, pt 1 (ICC Exhibit 15, vol. 2).

n2 E.J. Martin, Secretary-T reasurer, M unicipal District of Fairview, to J.D. M cLean, Assistant Deputy
and Secretary, DIA, A pril 25, 1927, NA, RG 10, vol. 7544, file 29131-9, pt 1 (ICC Exhibit 15, vol. 2).

s E.J. Martin, Secretary-T reasurer, M unicipal District of Fairview, to J.D. M cLean, Assistant Deputy
and Secretary, DIA, April 25, 1927, NA, RG 10, vol. 7544, file 29131-9, pt 1 (ICC Exhibit 15, vol. 2).

14 Herbert Greenfield wasPremier of Alberta from August 1921 until November 1925, when heresigned
from office and was succeeded by fellow United Farmersof Alberta (UFA) MLA J.E. Brownlee. See The Canadian
Encyclopedia, 2nd ed. (Edmonton: Hurtig Publishers, 1988), 2:937.
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Comments made by J.C. Caldwell of Indian Affairs Landsand Timber Branch support the
same conclusion. Writing on May 16, 1927, Caldwell endorsed Laird’ s position that the proposed
surrender of five acresfrom Beaver IR 152 would cost more money than the revenue that would be
generated by the sale of such a small parcel of land. For this reason, he recommended that the
proposal submitted by the Municipal District of Fairview be declined for the time being and that the
municipality “ beadvised that it isnot convenient for the Department to attempt to secure asurrender
at the present time.”***> He concluded by noting that the |landsin question were then being considered

with aview to morewidespread devd opment:

ThisReserve No. 152, together with certain other small reservesin that district, may
possibly be surrendered later for settlement purposes, providing suitable
arrangements can be made with the owners, and subject to your approval, | would
recommend that the present application be allowed to remain in abeyance.**®

A handwritten notation on Caldwell’ s memorandum of May 16 confirmsthat Scott agreed with this
recommendation.

Accordingly, the Department informed Martin that it “was not disposed to proceed further
with the matte” owing to the expense involved, but that the proposal would be entertained at a

future date should circumstances change:

It may bethat in thenear future an atempt will be made to obtain the approval of the
Indiansto asurrender of thewholereserve, in order that it may be sold for settlement
purposes, and if such action is taken, the application of your Municipality for this
particular parcel will receive consideration.'*’

15 J.C. Caldwell, Officer in Charge, Lands and Timber Branch, DIA, to D.C. Scott, Deputy
Superintendent General, DIA, M ay 16, 1927, NA, RG 10, vol. 7544, file 29131-9, pt 1 (ICC Exhibit 15, vol. 2).

116 J.C. Caldwell, Officer in Charge, Lands and Timber Branch, DIA, to D.C. Scott, Deputy
Superintendent General, DIA, M ay 16, 1927, NA, RG 10, vol. 7544, file 29131-9, pt 1 (ICC Exhibit 15, vol. 2).

17 A.F. MacKenzie, Acting Assistant Deputy and Secretary, DIA, to E.J. Martin, Secretary-Treasurer,
Municipal District of Fairview, May 18, 1927, NA, RG 10, vol. 7544, file 29131-9, pt 1 (ICC Exhibit 15, vol. 2).
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Interestin the proposed surrender and sale of Beaver IR 152 escd ated during thefall of 1927
after the issue received exposure in the locd newspapers*® Perhaps by coincidence, it was at this
timethat Laird submitted areport to the Department noting that the Beaver Band had al so expressed
an interest in pursuing the issue:

| beg to report that, when paying Annuities, to the Dunvegan Beaver Indians,
July 13th, last, the matter of a surrender of Reserve No. 152 was discussed.

The Indians interested, expressed their willingnessto surrender, all of the
above Reserve, providing, thetermsof surrender are satisfactory. In part lieu of, they
wish to have set apart for them, 6 sections, situated in Township 87 Ranges 5 and 6
west of the 6th, Meridian.

Asl wasunableto personally inspect the particul ar portion of land which they
require, although knowing the country generally, | sent Mr. Duncan McDonadwith
Chief Neepee Pierre, (Pelly Law), who were accompanied by Mr. John C. Knott, as
interpreter, to stake out and report upon the land desired.

Mr. McDonad' s report and sketch map is herewith enclosed.

| beg also to report, that the Chief, Neepee Pierre, (Pelly Law), isalsowilling
to surrender reserve No. 152 A. (Part of Green Island flat), which was surveyed for
the late Neepee Chief and family, of whom heisthe only surviving heir.'*

Having received notice that the Band was interested in surrendering reserve land in exchange for
other land, the Department was thereafter free toinitiate more detaled surrender negotiations.

As noted above, the efforts to obtain surrenders of reserve lands in the Lesser Slave Lake
Agency took on amore coordinated form in December 1927. These effortswill be reviewed below

following consideration of the events immediately preceding the 1928 surrender by the Duncan’s
Band.

Events Preceding the Surrender of the Duncan’s Band Reserves
In July 1925, Secretary-Treasurer E.L. Lamont of the Municipal District of Peace proposed to the

Department of Indian Affairs that severd Indian resaves in the Peace River District, referred to

18 Joe Johnston, W aterhole, Alberta, to unidentified recipient, October 3, 1927, NA, RG 10, vol. 7544,

file 29131-9, pt 1 (ICC Exhibit 15, vol. 2).

19 H. Laird, Acting Indian A gent, to Assistant Deputy and Secretary, DIA,

October 20,1927, NA , RG 10, vol. 7544, file 29131-9, pt 1 (ICC Exhibit 15, vol. 2).
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collectively by Lamont as*Indian Reserve No. 151,” be surrendered and sold to permit additional

settlement:

The above Indian Reserves situated within the boundaries of this Municipal

District have been unoccupied for many years and the few Indians left who were
attached thereto have expressed awish to surrender thisland in accordancewith the
provisions of the Indian Act.

For this purpose the remnant of the tribe have agreed to gather on Indian

Reserve No. 151 A on the 10th August prox, which is the date arranged by your
Dept. for the payment of their treaty allowance.

As all the Indiansinterested are scattered over the country and it is difficult

to get them together | would respectfully suggest that you instruct Mr. Harold Laird
your Agent at Grouard, to have the necessary documents with him on that date so

that the assignment might be made in the proper manner.

120

Lamont’ s statement that “the few remaining Indians left who were attached thereto have expressed

awish to surrender thisland” suggests that a number of band members had publicly declared their

willingness to surrender portions of their reserve holdings. Accordingly, on July 15, 1925, the

Department instructed Laird to meet with the Band to discuss the proposal. A month later, he

reported the results of those discussions:

| met most of the Indiansinterested inthisreserve at Treaty Payment time, the

10™inst. and the question of selling it, and the other small Reserves belonging to the
Band, was menti[o]ned.

| gathered that they are willing to sell.
This Reserve isused by them as a camping place except during the winter

months. Part of it consists of fair agricultural land, the balance is sand mixed with

gravel.

At the present time land values in the district are extremely low.'*

120

E.L. Lamont, Secretary-Treasurer, Municipal Digdrict of Peace, to Secretary, DIA, July 7, 1925,

DIAND file 777/30-7-151A, vol. 1 (ICC Documents, p. 174).

121

Harold Laird, Acting Indian Agent, to P.J. O’ Connor, Acting in Charge Lands and Timber Branch,

August 27, 1925, DIAND file 777/30-7-151A, vol. 1 (ICC Documents, p. 178).
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Based on this information, Indian Affairs Officer in Charge of the Lands and Timber Branch
recommended that the Acting Deputy Superintendent General should refrain from proceeding with

the surrender as proposed until land prices increased:

Recently the Secretary of the Municipal District of Peace, inthe Province of Alberta,
wrote the Department with respect to the question of surrender and sale of Indian
Reserve No. 151. While it appears that the Indians are willing to surrender this
particular reservefor sale, inview of thefact that the Agent reportsthat at the present
timeland valuesin the district are extremely low, | think it would be inadvisable to
proceed further with the matter. There are no doubt plenty of other available lands
inthat district for settlement purposes, and unless and until the reserve property can
be sold to advantage, | think the question of surrender should remainin abeyance.*?

Accordingly, A.F. MacKenzie, the Acting Assistant Deputy and Secretary of Indian Affars, advised
Lamont that,

with reference to Indian Reserve No. 151, acting Indian Agent Laird has recently
reported that the Indians would be agreeableto sell thisland, but the Department is
not disposed to proceed further with the matter, in view of the fact that the present
current land values in that district are very low. Should land pricesincrease to some
extent inthe near future, the Department would be prepared to givethe matter further
consideration.?

Theissue of surrender wasrevisited some months later when local interestsapproached the
Minister of the Interior with yet another request to open up Indian lands within the Peace River
District. In reporting on the circumstances at Peace River, Deputy Superintendent General Scott
informed Charles Stewart, the Superintendent General of Indian AffairsandMinister of thelnterior,

that he was not satisfied with the timing of the proposed surrender:

| return herewith certan documents which were handed to you by Rev. Mr.
Macdonald, of PeaceRiver, and withreferenceparticul arly to the question of opening

122 Officerin Charge, Landsand Timber Branch, DIA, to Acting Deputy Superintendent General of Indian

Affairs, September 2, 1925, DIAND file 777/30-7-151A, vol. 1 (ICC Documents, p. 179).
123 A.F. MacKenzie, Acting Assistant Deputy and Secretary, DIA, to ELL. Lamont, Secretary-Treasurer,
Municipal District of Peace, September 3, 1925, D IAND file 777/30-7-151A , vol. 1 (ICC Documents, p. 180).
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up for settlement certain Indian Reservesin the Municipal [D]istrict of Peace, No.
857.

The Reserves which are the subject of the attached correspondence are Nos.
151, 151A, 151B, 151C, 151D, 151E, and 151F, only the first two named being of
any considerable size. It istruethat these reservesare not utilized to advantage by the
Indian owners, and possibly an agreement to surrender them for sale could be
obtained if the matter was brought before the attention of the Indians. About a year
ago Agent Laird reported to the Department that, when making treaty payments, he
had discussed with the Indians the question of surrendering Reserve No. 151, which
...immediately adjoinsthe Village of Berwyn, and the Indians appeared to bewilling
to grant asurrender. However, asthe Agent reported that land pricesin that vicinity
wereextremely low, the Department considered it inadvisableto proceed further with
the matter. It seems to me that if land prices are very low in this vicinity, plenty of
farming lands must be available to purchase, and it would not be to the advantage of
the Indian owners to dispose of their reserves at the present time.***

With thismemorandum, consideration of the surrender proposal was once again placed in abeyance
by the Deputy Superintendent General.

Notwithstanding thisdecision, Laird discussed the surrender proposal withtheBand at treaty
payment time during the summer of 1927. In his report of the July 14, 1927, meeting, Laird
suggested that the impetus for reconsidering surrender may havecome from certain members of the
Band:

| beg to report that, at ameeting of Duncan’ s Band, July 14", 1927, on Reserve No.
151, | was requested to take up the matter with the Department, regarding the
surrendering of several reserves, belonging to the Indiansof the above named Band,

asfollows.—
No. 151. 3520.00 Acres
151. B. 294.00 "
151. C. 126.56 "
151. D. 9165 "
151. E. 118.68 "
151. F. 131.02 "
151. G. (Approximate). 300 "
151. H. 160.00 "
124 D.C. Scott,DSGIA, to Superintendent General, DIA, November 25,1926, DIAND file 777/30-7-151A,

vol. 1 (ICC Documents, p. 181).
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Regarding Reserve No. 151.K. (surveyed for Wm. McKenzie and family), |
beg to say, thisland was not mentioned, as Mrs. Wm. McKenzie, widow of the late
Wm. McKenzie, who isthe only survivor, was not present at the meeting.

| also beg to say that, if these Reserves should be surrendered, the Indians of
the Band, would still retain, Reserve No. 151.A. containing an area of 5120.00
acres.'”

J.D. McL ean, the Secretary and Assistant Deputy Superintendent General of Indian Affairs, replied
on November 23, 1927:

Referringtoyour letter of the 21st ultimo, whereinyou state that the members
of Duncan’s Band are apparently disposed to consider the surrender of anumber of
their reserves, given in your letter as Nos. 151, 151B, 151C, 151D, 151E, 151F,
151G, and 151H.

The Department is prepared to give consideration to the question of a
surrender of thesereservesfor sde and settlement, but before proceeding further, it
will be necessaryto ascertainwhat terms and conditions the Band would be prepared
to accept. With the exception, of course, of Reserve No. 151, the others are very
small in area, and would not be worth very much. However, these could, together
with 151, be offered for sale by public auction, if surrendered, and it might be that
a reasonable price could be obtained for these lands if sold for farming purposes.
That would depend, of course, upon the demand for such property in that particular
district.

If the Indians are prepared to surrender these reserves, and to permit the
Department to offer them for sale by public auction at some opportune time in the
near future, we are prepared to go ahead with the matter. On the othe hand, it may
bethat they havein mind someupset price or other condition which they would insist
upon before granting a surrender. Y our further report in the matter in order to clear
up this particular phase of the situation is desired.'*®

Laird submitted asecondreport in December 1927, on this occasion speaking diredly to the specific
guestions raised by McL ean:

Referring to Department letter of November 23rd, 1927. No. 27,131-8.

125 H. Laird, Acting Indian Agent, to Assistant Deputy and Secretary, DIA, October 21, 1927, DIAND
file 777/30-8, vol. 1 (ICC Documents, p. 186).

126 J.D.McLean, Assistant Deputy and Secretary, DIA, to Harold Laird, Acting IndianAgent, November
23,1927, DIAND file 777/30-8, vol. 1 (ICC Documents, p. 187).
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| beg to state that at the meeting of the Band last July, the membersinterested,
asked me what terms the Government would offer. In my reply | told them that |
would submit the matter to the Department.

The land in the vicinity is rapidly increasing in value and from sales made
during the past summer, thereisno doubt that agood price may be obtained for these
Indian lands.

| would suggest that the Indians be offered 25% of the net proceeds of the
sales and yearly interest on the balance thereof '’

Laird's assessment of rising land values in the district seems to be borne out by
correspondence dated May 15, 1928, from JW. Martin, the Acting Commissioner of Dominion
Lands, Department of the Interior, to inquiring settler R.A. Bunyan. In that correspondence, which
was copied to Indian Affairs, Martin explained to Bunyan that there were no longer significant

quantities of unoccupied dominion land in the district:

Withfurther referenceto your ... inquiry respecting the possibility of purchasingland
in the Peace River Digtrict ... | beg to say that no Dominion lands are at present
availablefor purchase except in certain cases wheresmall fractional areas of eighty
acres or less are disposed of to the owners or homesteaders of lands lying
immediately alongside.*®

It appears that, as of December 1927, the Department’ s previous hesitance to undertake surrender
negotiations with First Nations in the Lesser Slave Lake district until land prices had risen and
“reserve property [ocould] be soldto advantage”** was no longer warranted, owingto the changein
circumstances. As we have seen, the Department’ s efforts to obtain surrenders of reservelandsin

the Lesser Slave Lake Agency took on a more coordinated format in December 1927.

127 Harold Laird, Indian Agent, to Assistant Deputy and Secretary, DIA, December 6, 1927, DIAND file
777/30-8, vol. 1 (ICC Documents, p. 188).

128 JW. Martin, Acting Commissioner, Dominion Lands Adminigration, Department of the Interior, to
R.A.Bunyan, Waskatenau, Alberta, May 15, 1928, NA, RG 10, vol. 7544, file 29131-9, pt 1 (ICC Exhibit 15, vol. 2).

129 Officer in Charge, L ands and Timber Branch, to Acting Deputy Superintendent General of Indian
Affairs, September 2, 1925, DIAND file 777/30-7-151A, vol. 1 (ICC Documents, p. 179). A handwritten notaion on
the face of the document indicates that this memorandum was approved by Indian Affairs’ Assistant Deputy and
Secretary J.D. McLean. See also A.F. M acKenzie, Acting Assistant Deputy and Secretary, DIA, to E.L. Lamont,
Secretary-Treasurer, Municipal District of Peace, September 3, 1925, DIAND file 777/30-7-151A, vol. 1 (ICC
Documents, p. 180).



Duncan’s First Nation Inquiry — 1928 Surr ender Claim 49

PREPARATIONSFOR THE SURRENDER OF RESERVE LANDSIN THE LESSER SLAVE LAKE AGENCY
From the foregoing, it can be seen that, between 1923 and 1927, the Department of Indian Affairs
attempted to initiate surrender discussions with the Swan River Band for the surrender of IR 150E,
the reserve that surrounded the town of Kinuso. The record further reveal s that separate proposals
for the surrender of reserve lands belonging to the Beaver and Duncan’ s Bands had been submitted
by local municipal governmentsbetween 1925 and 1926, and that the question of surrender had been
discussed with both these Bands during the summer of 1927. The result of these discussions,
accordingto Agent Harold Laird, wasthat the two Bands were amenabl e to surrendering substantial
amounts of their reserve holdings. Until this time, the Department had addressed separately each
proposed surrender. However, after December 1927, it decided to coordinatethethreeinitiativesinto
one concerted efort to negotiae surrenders from the Duncan’s Beaver, and Swan River Bands.
During the summer of 1927, Deputy Superintendent General Scott had discussed with
members of the Alberta provincial cabinet a proposal for surrendering portions of several reserves
belonging to bands in the Lesser Slave Lake/Peace River Distrid.**® The same proposal was
submitted directly to the Superintendent General on December 20, 1927, when the Premier of
Alberta, E.J. Brownlee, expressed aninterest in the surrender and sal eof variousreservesinthesame
district, including the Duncan’s IR 151 and 151A. In amemorandum dated December 29, 1927, to

the Superintendent General, Scott considered Premier Brownlee' sproposal:

As requested, | have pleasure in submitting the following information with
regard to the Indian Resaves mentioned in letter addressed to you by Hon. E.J.
Brownlee, Premier of Alberta, and dated the 20th of this month.

The question of the surrender and sale of the reserves enumerated by Hon.
Mr. Brownlee was brought to my atention while in the West last fal, and since
returning to Ottawal have taken the matter upwith thelocal officialsfor thepurpose
of securing some first-hand information.

With regard to the Driftpile and Sucker Creek Reserves [of the Swan River
Band], | may say that the local Agent, Mr. Harold Laird, of Grouard, reports that,
whilethe Driftpile Resarve contains someexcel lent farming land, the Sucker Creek
Reserve is quite unsuited for farming purposes....

130 D.C. Scott, DSGIA, to SGIA, December 29, 1927, DIAND file 777/30-8,vol. 1 (ICC Documents, pp.
189-91).
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Hon. Mr. Brownlee dso mentions in hisletter the reserves at Peace River
Crossing, Nos. 151 and 151A, and the Beaver Reserve No. 152. | may say that | have
aready initiated action with the object of obtaining a release and surrender of a
number of these small reservesin the Peace River district. Ninereservesareinvolved
[IR 151 and 151A through 151H]....

It ismy intention to endeavor to secure asurrender of all these reserves, with
the exception of 151A, which the Indians would in any case desire to retain as their
common reserve. | understand from a report received recently from Mr. Laird, the
Agent in charge, that the Indians would be willing to surrender these reserves,
excepting 151A, providing some reasonable inducement is offered....

When replying to Hon. Mr. Brownlee, you may assure him that these several
matters are at present receiving every possible attention by the Department and that
it is expected we shdl be in a position shortly to place a number & least of these
reserves on the market for sale and settlement.™

Eight weeks |ater, on February 23, 1928, the Department received yet another proposal for
the surrender of thesereservelands. In atelegramto the Minister of theInterior, Herbert Greenfield,
theformer Premier of Albertaand the province' s representative coordinating immigrationfrom the
British Ides, suggested that an organization in Britain was contemplating a program of assisted
emigrationto Albertaand wasinterested inarranging ablock purchase of Indian landslocated within

the Peace River District:

Group here considering movement of up to thousand families to Alberta, fifty
families first year, increased numbers subsequent years. Are interested in Indian
Reserve Onefifty-one, Onefifty-one A, Onefifty-two, particularly latter. Partiesare
familiar with lands. Would you consider sale of oneor all of these reserves?for non-
profit settlement scheme organized and substantially backed by responsibde people
in England. Cable approximate price per acre.**

The Department’ s man difficulty with the scheme proposed by Greenfield was the stipul ation that
the lands be sold en bloc for the exclusive benefit of the familiesinvolved, since en bloc saleswere

generd ly contrary to departmenta policy:

181 D.C. Scott, DSGIA, to SGIA, December 29, 1927, DIAND file 777/30-8, vol. 1 (ICC Documents, pp.

189-91; ICC Exhibit 15, vol. 2).

132 H. Greenfield, Government of Alberta, to Charles Stewart, Minister ofthe Interior, February 23,1928,

NA, RG 10, vol. 7544, file 29, 131-5, pt 1 (ICC Documents, p. 192).
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From an administrative standpoint, it would, of course, be deddedly
advantageous to dispose of these lands en bloc and for a stated cash consideration,
but, on the other hand, there appearsto be considerablelocal demand for the opening
of these reservesfor settlement, and the question is whether the sale of these lands
in the manner indicated by Mr. Greenfield would be acceptableto the municipalities
directly interested. It isnot the desire of the Department, neither, | am sure, isit your
wish, to take any action in this matter which would result in local dissatisfaction or
criticism. '

Accordingly, the Department ded ded against the proposal, informing Greenfield on March 2, 1928,
that it preferred that “ Indian land be disposed of in usual way[,] namely public auction.”*3*

On March 11, 1928, Scott replied to a February 6, 1928, memorandum from his Minister
regarding arequest advanced by L.A. Giroux, the provindal Member of the Legislative Assembly
for the Athabasca-Grouard constituency, who was advocating the surrender and sale of the Driftpile,
Swan River, Sucker Creek, and Sawridge Reserves on Lesser Slave Lake. Scott noted that he had
deferred replying to theMinister’ smemorandum “ as thiswhol e matter was under consideration and
we have now practically decided upon adefinite course of action.” Scott stated that the Department
would, in the near future, “endeavor to obtain a surrender of the Swan River Reserve and the
removal of the Indians now residing thereon to the Driftpile Reserve.”**® With respect to the
Sawridge Reserve, he reported that the land was not acceptabl e for agricultural purposes and would
not be sought by the Department. He added that, although no action would be taken regarding the
Sucker Creek Reserve either, “there are a number of smaller Reservesin this Peace River section
whichitisour intention to try to offer for sale and settlement.”**® The reserves mentioned were the
Duncan’s IR 151, 151A, 151B, 151C, 151D, 151E, 151F, 151G, and 151H, as well as the Beaver
Band'sIR 152.

188 D.C. Scott, DSGIA, to SGIA, February 25, 1928, NA, RG 10, vol. 7544, file 29131-5, pt 1 (ICC
Documents, pp. 193-94).

134 Charles Stewart, Miniger of the Interior, to H. Greenfield, London, England, March 2,1928 (ICC
Documents, p. 195).

185 D.C. Scott, DSGIA, to Minister of the Interior, March 11,1928, NA, RG 10, vol. 7544, file29131-5,
pt 1 (ICC Documents, p. 198).

186 D.C. Scott, DSGIA, to Minigter of the Interior, March 11, 1928, NA, RG 10, vol. 7544, file 291315,
pt 1 (ICC Documents, pp. 198-99).
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Charles Stewart, the Minister of the Interior and Superintendent General of Indian Affairs,
replied toasimilar inquiry dated May 26, 1928, from D.M. Kennedy, the Member of Parliament for
West Edmonton, the focus of which wasthe Duncan’sIR 151A. Inresponseto thisinquiry, Stewart
informed K ennedy that anumber of reservesinthe Lesser Slave Lake Agencywere being considered

for surrender:

Y ou will be interested to learn that the Department is at present negotiating for the
surrender of the Swan River Indian Reserve No. 150E and a number of smaller
reservesinthat district, which areknown asReserves 151, 151B, 151C, 151D, 151E,
151F, 151G, 151H and 151K. Thetotal area of these reservesincluding Beaver and
Swan River is 25,315 acres, and if successful in obtaining arelease from the Indian
owners, the sale of this quantity of land should prove of very great benefit to that
portion of the country.™*’

It did not take long for word to circulate to the general public that Indan Affairs was
preparing to secure aseriesof surrendersfromindiansinthe Lesser Slave L akeé/PeaceRiver District.
As aresult, a number of individuals from across the prairies wrote to the Department to find out
when these lands would be available for sale. Having openly committed itself to the initiative, the
Department broke with prior practice by subsequently informing applicants that surrenders were
being pursued and that thelandswould be sold at public auction to be advertised in advance.*® From

thistimeforward, thesurrender proposal gained momentum. Thetechnical process of surrendering

187 Charles Stewart, Minister of the I nterior, to D.M. Kennedy, MP, June 6,1928, NA, RG 10, vol. 7544,
file 29131-5, pt 1 (ICC Documents, p. 206).
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these lands commenced on March 10, 1928, when Laird requested instructions from Ottawa on the

proposed surrenders of the Duncan’s Band reserves:

| beg to say that the Indians of the above Band will be coming in shortly from
their Winter’s hunt and | shall no doubt, receive enquiries as to whether any action
has been taken ref garding] the suggested surrender of their small reserves, therefore
I would like to be informed if the Department is considering the matter of taking a
surrender this coming Summer.**

On April 4, 1928, A.F. MacKenzie, the Acting Assistant Deputy and Secretary for Indian Affairs,
advised Laird that “it istheintention of the Department to endeavour to secure asurrender thisyear”
of IR 151 and 151B through 151H “in order that they may be placed on the market for sale for

settlement purposes.” MacKenzie continued:

... it is understood that Reserve No. 151A will be retained for use as a common
reserve. This matter will at once receive further consideration, and the necessary
surrender papers will be prepared to be forwarded to you some time later. In the
meantime, you might indicate what would be the most suitabletimeto call ameeting
of these Indians for the purpose of considering this matter.**°

A week later, Laird proposed that August 6, 1928, “the date advertizedfor the payment of Annuities
to the Indiansinterested in the small Reserves mentioned, would be a suitable date for a meeting of
the Band.” ** With atentative surrender meeting schedul ed, Scott authorized the Department’ sLands
and Timber Branch to prepare the “ necessary documents, etc., — to be forwarded well in advance,
to the local Agent.”'*

139 Harold Laird, Indian Agent, to Assistant Deputy and Secretary, DIA, M arch 10, 1928, DIAND file

777/30-8, vol. 1 (ICC Documents, p. 196).
140 A.F. MacKenzie, Acting Assistant Deputy and Secretary, DIA, to Harold Laird, Indian Agent, April
4, 1928, DIAND file 777/30-8, vol. 1 (ICC Documents, p. 200).
141 Harold Laird, Indian Agent, to Assistant Deputy and Secretary, DIA, April 10, 1928, DIAND file
777/30-8, vol. 1 (ICC Documents, p. 201).

142 Officerin Charge, Lands and Timber Branch, DIA, to DSGIA, April 19,1928, DIAND file 777/30-8,
vol. 1 (ICC Documents, p. 202). Scott’s approval of the recommendation to take the surrender at the next payment of
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In the weeks that followed, the Department decided that the task of negotiating surrenders
from three bandsin the Lesser Slave L ake Agency should beplaced under the jurisdiction of amore
senior officer than the Agent in the field. Writing on May 25, 1928, Commissioner Graham

described the complexity of the situation with specific regard to the Swan River surrender:

The Agent states that he will not be ableto take the surrender until after his
return from Wabasca on 19th June and | am of the opinion tha it would be advisable
to send an Inspector to take the surrender as | am doubtful of Mr. Laird’s ability to
further the interest of the Department in discussing terms with the Indians.

There isthe further congderation that theland surrendered should be fit for
saleand that the amount paid to the Indians should be well within the sum for which
theland could besold. | am quitesureit will be advisableto send an Inspector totake
the surrender and | shall be glad to hear from you as to whether a cash payment may
be made to the Indians and if so, how much per head.**

In hisresponse dated June 4, 1928, Scott agreed with Graham'’ s suggestion, stating that “[w]henthe
proper time comes upon which to approach the owners of this reserve with the proposition to
surrender theselandsfor sale, | agreethat possibly it would be best for you to send an Inspector from
Regina for the purpose of conducting the negotiations.”*** Scott also related his views and
instructions regarding the proposed surrenders of Swan River, Beaver, and Duncan’s Band reserve
lands, which the Department had by that time decided to addressin a singe concerted effort:

In view of the apparent necessity for taking such action, | desire to bring to your
attention in sufficient time so that you may makeall necessary preparation, tha it is
the intention of the Department to endeavor to secure the surrenda some time this
year of Beaver Indian Reserve No. 152, and anumber of smaller reservesinthe same
Agency, and which appear inour ScheduleasReservesNos. 151, 151B, 151C, 151D,
151E, 151F, 151G, 151H and 151K. These small reserves and including both the
Swan River and Beaver reserves comprise an area of 25,315 acres, and their release
and sal e by public auction should prove of very great advantage to that section of the
country. | would suggest, therefore, that the submission of these surrenders should,
if possible, be undertaken at the same time, by the Inspector, and in view of the

143 W.M. Graham, Indian Commissioner, to D.C. Scott, DSGIA, May 25,1928, NA, RG 10, vol. 7544,
file 29131-5, pt 1 (ICC Exhibit 15, val. 2).

1a4 D.C. Scott, DSGIA,to W.M . Graham, Indian Commissioner, June4, 1928, NA , RG 10, vol. 7544, file
29131-5, pt 1 (ICC Documents, pp. 203 and 213).
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number of reserves involved, and the distances between, it would undoubtedly be
best for the Inspector to spend some time in this district, for the purpose of
familiarizing himself with the situation and conditions, and in order that he may be
ableto advisethe Department of the termsand conditions upon whichtheownersare
prepared to release the larger reserves!*

Laird, who had to date acted as the Department’ srepresentative in al surrender discussions

and proceedingswithinthe Lesser Slave Lake Agency, wasinformed of the Deputy Superintendent’s

decision on June 12, 1928:

It is the intention of the Department to endeavor to secure a surrender of
Beaver Reserve this summer, and at the same time to obtain releases for sale of a
number of small reservesin that district.... Negotiations are also under way with a
view to having Swan L ake Reserve surrenderedfor asimilar purpose, and thiswhole
matter isof suchimportancethat | haveinstructed Commissioner Graham, of Regina,
to have one of his Inspectors visit this district this summer for the purpose of
assisting youin conducting the preliminary negotiations, and if possibleobtaining the
consent of all thelndians involved to the releaseof the various properties.*®

Notwithstanding the deferential tone of this correspondence, Laird was officially relieved of direct

responsibility regarding the proposed surrenders of the Swan River, Beaver, and Duncan’s Band

reserve lands, his subsequent involvement being limited to assisting his senior colleague, the

Inspector of Indian Agencies.

On assuming responsibility for supervising the Inspector who was about to depart for the

Lesser Slave Lake Agency to negotiate the proposed surrenders, Graham wrote to Ottawa on June

19, 1928, to request more specific instructions:

Before sending an Inspector into the district, | would be glad to have an

outline from you as to the policy that the Department intend s] to pursue in that
district. What disposition isto bemade of the Indians who may be occupying these
smaller reserves? Are they to be amalgamated with other bands and if so, what
arrangement would you suggest as a settlement with the Indians admitting them? It

145

D.C. Scott, DSGIA, to W.M . Graham, |ndian Commissioner, June 4, 1928, NA, RG 10, vol. 7544, file

29131-5, pt 1 (ICC Documents, pp. 203 and 213).

146

D.C. Scott, DSGIA, to H. Lard, Indian Agent, June 12, 1928, NA, RG 10, vol. 7544, file 29131-9,

pt 1 (ICC Exhibit 15, vol. 2).



56 Indian Claims Commission

may be that a number of the Indiansoccupying some of these reserveswould prefer
to become enfranchised and if so, | think our officer shouldreport along theselines.

Y ou will understand that it is adifficult matter to get these Indians together
in order to treat with them. | have already taken this matter up with regard to the
Swan River Band, and find that at the present time they are scattered all over the
country — some working for the farmers, some on sections and others employed on
the construction of the highway. All are more or less distant from the reserves so that
when we do succeed in getting them together for the purpose of discussing terms of
surrender with them, our officer should be very fully informed regarding the views
of the Departmert.

The land, as you state, could be sold by public auction and an upset price
fixed after ascertaining the natural features of the land.*’

OnJuly 14, 1928, J.C. Cadwell of the Landsand Timber Branch forwarded to Graham draft
surrender papers, along with a detailed letter of instruction setting out the policy and procedureto

be followed with respect to the proposed surrenders of reserve lands:

With regard to the proposed surrender of Beaver Indian Reserve No. 152, | may
explain that the local Agent some time ago reported that the Indians owning this
reserve, were prepared to surrender these lands on condition that they were allotted
another reserve farther North.... If it is your intention to have Inspector Murison
handle this question, you may inform him that he is at liberty to advise the Indian
owners of the Beaver Reserve that the Department has purchased for them this new
reserve, chosen by themselves and that theselands are now availablefor their use on
the condition, however, that they agree to arelease of their present reservein order
that the land may be sold for settlement purposes and for their benefit. Surrender
papers in duplicate, providing for the surrender of the Beaver Reserve are enclosed
herewith.

Insofar as the Swan River Reserve is concerned, it appears from our
Departmental records that you have already been advised in connection with this
matter and know just what action should be taken.

In a previous letter you were advised that it was the intention of the
Department to try this year to obtain areleasefrom the Indian owners of Reserves
Nos. 151, 151B, 151C, 151D, 151E, 151F, 151G, 151H and 151K.... Surrender
papersin duplicate, providing for the surrender of these reservesby the Peace River
Crossing Band, except however, Reserves No. 151H and 151K, alsoaccompany this
letter. Separate and didinct releases must be obtained of the two last mentioned
reservesand it isnot possiblefor the Department to prepare the necessary documents

147 W.M . Graham, Indian Commissioner, to D.C. Scott, DSGIA, June 19, 1928, NA, RG 10, vol. 7544,
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as we are not quite positive of the present existing owners. | hope that this
explanation and information will be sufficient for your purposes and in any case, |
may again state that should Mr. Murison have an opportunity to review the previous
exchange of correspondence with Agent Laird, he will be able to thoroughly grasp
the situation....

P.S. | have omitted to explain that from Agent Laird’s |etter of October 21 |ast,
it appears that it is the intention of the present owners of Reserve 151 to 151K to
move to and reside on Reserve No. 151A, which contains something over five
thousand acres. Y ou will see, therefore, that the surrender of the Reserve mentioned
and dealt with in thisletter does not mean that the Indians will be without a suitable
place of residence.*®

Additional instructions were issued the same day by Scott, who, by coincidence, was visiting
Graham’s office in Regina while conducting a tour of the Department’s operations in western
Canada. Scott addressed Graham’ s concerns regarding the difficulties experienced in past attempts
to gather band memberstogether for the purpose of conducting surrender meetings, suggesting that
the consent of some Indians might be obtained individually rather than at ameeting of the digible
voters of aband as required by the Indian Act:

| have suggested to Mr. Graham that under the peculiar local conditions we
might accept the surrender if theconsent of the Indiansis obtained individually, or
in groups, instead of at a meeting held under the provisions of the Act. If it were
possibleto obtain the consent of the majority of the voting membersin thisway, the
Inspector might make an affidavit. Y ou will remember in one or two cases we have
had to take surrenders which did not conform in dl respects to the provisions of the
Act, to H.M. in Coundl.**®

Although there is no indication that Scott’s suggestion was followed in the case of the Duncan’s
Band surrenders, this correspondence indicates that the Deputy Superintendent General of Indien
Affairswas at least willing to depart from the technical requirements of the Indian Act to obtain the

surrender of Indian landsin the Lesser Slave Lake Agency.

148 J.C.Caldwell, InCharge, Land and Timber Branch, DIA,toW .M. Graham, Indian Commissioner, July
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On July 30, 1928, Graham advised J.D. McL ean, the Secretary of the Department, that he
could not recommend a specific amount of money to be distributed to band members as an initial

payment on the surrender of reserve lands. Graham also sought to darify the name of the Duncan’s
Band:

... with reference to the proposed surrender of certain reserves in the Lesser Slave
Lake Agency and an initial cash payment to the Indians, | have to state that it is not
possi bleto recommend adefinite amount, asthiscould not really be deteemined until
we can decide what will be afair valuation of the area to be surrendered and the
number of Indians to be paid. | would suggest, howeve, that the Inspector who
interviews the Indians should have authority to bargain, so that no delay may be
experienced in taking the surrende or surrenders In Department letter of the 14th
July, it is stated that the reserves in question were set aside for the Peace River
Crossing Band, and on reference to the pay-lists of the Lesser Slave Lake Agency |
did not find the name of the Band recorded, and it is possiblethat Treaty Payments
are made to members of this Band under some other name. Will you please advise
me as to this*°

On receipt of thiscommunication, McLean madefinal preparations for the surrender meeting with

the Duncan’ s Band, and relayed the following information to Graham on August 9, 1928:

The surrender paperswhich were sent you recently gavethe name of the Peace River
Crossing Band as the owners of these reserves, but treaty payments have not been
made under thisname, and it is possibletha it would be better to substitutethe name
of Duncan Tustawits Band.... The reserves which, therefore, may be properly
considered as the property of what is known as the Duncan Tustawits' Band are
Reserves Nos. 151, 151A, 151B, 151C, 151D, 151E, 151F and 151G.... Additional
copies of surrender forms are herewith, in order that the change in the name of the
Band may be made.™*

The way had been paved for Inspector William Murison to conduct surrender meetings with the

Swan River, Beaver, and Duncan’ sBands. However, hisfirst meeting—at Swan River on September

150 W.M . Graham, Indian Commissioner, to Secretary, DIA, July 30, 1928 (ICC D ocuments, p. 216).
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12, 1928 — proved inconclusive because a quorum of band members failed to materialize.*>> After
obtaining surrenders from the Duncan’s Band on September 19, 1928, and the Beaver Band on
September 21, 1928, Murison returned to the Swan River reserve on September 26, 1928, at which
time the Band' s membea's voted to oppose the surrender proposal. However, as we have seen, the
surrender by the Beaver Band was later chdlenged and accepted for negotiation by Canada, based,
according to counsel for the Duncan’s First Nation, on Murison’s failure to convene a single
surrender meeting and his record of two deceased band members having taken part in the surrender

proceedings.

THE SURRENDER OF THE DUNCAN’SBAND IR 151 AND IR 151B 10 151G
On September 19, 1928, the Duncan’s Band allegedly met and agreed to surrender IR 151 and IR
151B to 151G for saleto the Crown in right of Canada. Although the departmental correspondence
with regard to events leading up the surrender is fairly detailed, there is little evidence about the
surrender meeting itself. For present purposes, the Commission will set out whatever information
can be gleaned from the avail able documents about the eventsrelated to the surrender meeting. The
guestion of whether the surrender complied with the surrender provisions of the Indian Act will be
addressed in Part 1V of this report.

Accordingtothedaily journal entry of Agent Laird, he and Inspector Murison departed from
Peace River Landing on the morning of September 19, 1928:

Leftin car for Reserves 151 and [sic] 152 with Inspector Murison at 8:30 am. Had
lunch at [Berwyn] and reached Reserve No. 152 at 3:30. Took surrender of Reserve
No. 151. Droveto hotel at Waterhole for night.*>®

152 William Murison, Inspector of Indian Agencies, to W.M. Graham, Indian Commissioner, October 2,

1928 (ICC Documents, pp. 249-52).
153 “Lesser Slave Lake Indian Agency, Agent: Harold Laird” (ICC Exhibit 6, tab J). Excerptsfrom Indian
Agent Harold Laird’ sdiary, September 19, 1928.
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Laird’ sentry for September 20, 1928, statesthat he and Murison “ spent morning on Beaver Reserve
No. 152.” Finally, the entry for September 21, 1928, reads: “ Spent most of day on Dunvegan and
Beaver reserve taking surrender.”*>*

Although Laird’ saccount of the alleged surrender meeting with the Duncan’ sBand includes
no significant details on the surrender meeting, such as who attended and what was discussed,
Murison’ sreport to Commissioner Graham, dated October 3, 1928, issomewhat more hel pful, if still
incomplete:

| am submitting herewith a surrender which | obtained on the 19" of
September from Duncan Tustawits Band of Indians, in Grouard Agency. Attached
tothe surrender isan affidavit taken by myself and the principal men of the band and
also a list of the adult made members of the band over the age of 21 years. The
surrender includes the following reserves:-

Peace River Crossing, No. 151 containing 3520  acres
John Felix Tustawits, No. 151B " 294 "
Taviah Moosewah, No. 151C " 126.56 "
Alinckwoonay, No. 151D " 9165 "
Duncan Tustawits, No. 151E " 11868 "
David Tustawits, No. 151F " 134.02 "
Gillian Bell, No. 151G " 494

These Indianswere prepared for me and had evidently discussed the matter
very fully amongst themselves, having been notified on August 3 that an official
would meet them some time later this year to take up the question of surrender with
them. There are 53 membersin this band, only 7 male members being of the full age
of 21 years.5 members out of the 7 were present and they were unanimousin giving
their assent to therelease of the above lands.

They asked what they would get for theland, but thisl wasnot ableto inform
them, but told them that it would be sold by public auction to the highest bidder
which seemed to satisfy them. The second condition isthat all moniesreceived from
the sale of the said lands would be placed to their credit andinterest thereon paid to
them annually on a per capitabasis. Also that aninitial payment of $50.00 be made
to each member of their band on or before the 15" day of December, 1928. They also
asked if a portion of the proceeds could be used in the purchase of stock, farm
implements and building materials and | inserted a condition in the surrender
covering this request.

154 “Lesser Slave Lake Indian Agency, Agent: Harold Laird” (ICC Exhibit 6, tab J). Excerptsfrom Indian

Agent Harold Laird’ sdiary, September 20 and 21, 1928.
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Thisis asmall band and they appear to be decreasing. They have not been
making use of the lands which they have surrendered. ReserveNo. 151, comprising
3520 acres, is excellent farming land, largely open, level prairie with no waste land
on it. Thereis a sparse growth of light poplar and willow, but there are large open
tracts of prairie land aswell. The land is free from pot holes and there are no lakes
or soughson it. The village of Berwyn, onthe Central Canada Railway, is situated
in close proximity to the north west boundary. | would not be surprisad to see this
land bring an average of from twenty-five to thirty dollars per acre.

This band are retaining Reserve No. 151A which comprises 5120 acres. |
would say that at least 35% is open farming land and the balance iscovered with a
medium sized growth of poplar with open spaceshereandthere. Thereisasmall lake
called Old Wives Lake, with a creek running along at the south end of the reserve,
aswell as a spring, where water can be obtained. There are dso some hay lands on
the border of Old Wives Lake. This makes it a much more desirable reserve for
Indiansthan the land which they have agreedto release. Thevillage of Brownvaleis
situated about two miles from the north west corner of this reserve.

It will be seen from theforegoing that ample provision has been madefor this
small band in retaining Reserve No. 151A, and after going carefully into the whole
situation, it appears to me that it would be in their best interests if the Government
can seefit to accept the surrender asit stands. The members of thisband, in the pag,
have earned their living by hunting and working out for settlers and they have had no
fixed place of abode. Some of them expressed adesireto settle down on their reserve
and start farming, hence the request that provision be made to supply equipment for
them.™

Graham in turn reported to Scott on October 6, 1928:

With regardto your [letter] of the4™ Junelast, and Departmental letter of the
14" July, regarding the matter of obtaining surrendersof certain reservesin the Peace
River country, | beg to inform you that | sent Mr. Inspector Murison up to deal with
thismatter early in September, and he hasjust returned after amost satisfactory trip.
Separate reports and surrenders are attached hereto, in connection with the various
reserves....

It appears that Reserve No. 151, which contains 3520 acres, isvery valuable
land and should bring agood price. Y ouwill notewhat the Inspector says regarding
Reserve 151A, which the Indians have retained for their own use, and which seems
to be ample for ther requirements*

155 W . Murison, Inspector of Indian Agencies, to W.M. Graham, Indian Commissioner, October 3, 1928,

NA, RG 10, vol. 7544, file 29131-5, pt 1 (ICC Documents, pp. 253-55).

1%6 W.M.Graham, Indian Commissioner, to D.C. Scott, DSGIA, October 6, 1928, NA, RG 10, vol. 7544,
file 29131-5, pt 2 (ICC Documents, pp. 263-65).
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Murison forwarded the surrender document dated September 19, 1928, with hisreport. The
surrender document provides a record of the specific terms under which the Duncan’s Band
apparently surrendered itsreserves:

KNOW ALL MEN BY THESE PRESENTS that We, the undersigned Chief and
Principal men of the Duncan Tustawits Band of Indians ... acting on behalf of the
whole people of our said Band in Council assembled, do hereby release, remise,
surrender, quit claim and yield up unto our Sovereign Lord The King, his heirs and
successors forever. All those parcels of land ... containing together by
admeasurement four thousand two hundred and eighty-nine acres and eighty-five
hundredths of an acre, more or less, being composed of and compriang all of the
following Indian reserves,—

[Descriptions of IR 151 and 151B to 151G]

TOHAVEAND TOHOLD the sameunto Hissad Majesty theKing, hisheirsand
successors forever, in trust to sell by Public Auction the same to such person or
persons and upon such terms as the Government of the Dominion of Canada may
deem most conducive to our welfare and that of our people.

AND upon the further conditions, namely,—

1. That all moneys received from thesale thereof shall be placed to our credit,
and interest thereon paid to us annudly on a per capita basis.

2. That aninitial payment of Fifty Dollars shall be paid to esch member of our
Band on or before the Fifteenth day of December, in the year Nineteen Hundred and
Twenty-eight.

3. That a portion of the proceeds of the sale of the said lands shall be used to
purchase horses, cattle, farm implements and building materials for deserving
members of our Band to such an amount and in such amanner as the Superintendent
General of Indian Affairs may direct.™’

The signatures of band members James Boucher and Eban Testawits, and the marks of fellow
members John Boucher, Joseph Tustawits, and Emile Leg, appear on the document. Murison and
Laird signed on behalf of the Department of Indian Affairs, with N. McGillivray and interpreter
Charles Anderson executing the document aswitnesses. Seal swere affixed besidethe signaturesand

marks of the five members of the Duncan’s Band listed above.

157 Surrender of Indian Reserves Nos. 151, 151B, 151C, 151D, 151E, 151F, and 151G, September 19,

1928 (ICC Documents, pp. 257-60).
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An affidavit dtesting to the validity of the surrender proceedings was sworn before and

certified by William Dundas, alawyer and notary public, on September 19, 1928, at Waterhole, a

village located approximately 10 miles south of Fairview, Alberta® The signatures of Eban

Testawitsand James Boucher, and themark of Joseph Testawits, appear on behalf of theBand, while

Murison signed for the Department. The relevant portions o the standard form document (with

typewritten insertions shown initalics) read asfollows:

And the said William Murison for himself saith: —
That the annexed release or surrender was assented to by amagjority of the

male members of the said band of Indians of the full age of twenty-one yearsentitled
to vote, all of whom were present at the meeting or council.

That such assent was given at the meeting or council of the said Band

summoned for that purposeand according to itsrules or the rules of the Department.

That the terms of the said surrender were interpreted to the Indians by an

interpreter qualified to interpret from the English language to the language of the
Indians.

That he was present at such meeting or council and heard such assent given.
That he was duly authorized to attend such council or meeting by the Deputy

Superintendent General of Indan Affairs.

That no Indian was present or voted at said council or meeting who was not

a member of the band or interested in the land mentioned in the said release or
surrender.

And the said Eban Tustawits, James Boucher and Josegph Tustawits say:-
That the annexed release or surrender was assented to by themand amajority

of the male members of the said band of Indians of the full age of twenty-oneyears.

That such assent was given at ameeting or council of the said band of Indians

summoned for that purpose as hereinbefore stated, and held in the presence of the
said William Murison.

That no Indian was present or voted at such council or meeting who was not

a habitual resident on the reserve of the said band of Indians and interested in the
land mentioned in the said release or surrender.

That the terms of the said surrender were interpreted to the Indians by an

interpreter qualified to interpret from the English language to the language of the
Indians.

158

It isinteresting to note that W.P. Dundaswas a member of the law firm hired by the Bandin 1930in

an effort to compel the Department to fulfil the terms of surrender regarding the purchasing of agricultural implements.
See G.N. Reddekopp, “The Creation and Surrender of the Beaver and Duncan’'s Band’s Reserves,” pp. 90-91 (ICC

Exhibit 5).
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That they are Principal men of the said band of Indians and entitled to vote
at the said meeting or council **

A voters' list showing the eligible voting members of the Duncan’s Band and a record of the vote

taken was appended to the affidavit (see Table 2).

TABLE 2
Duncan’s Band, Peace River, V oters List

No. Name Present Absent For Against
6 John Boucher X X
36 Samuel T ustowitz X
37 Joseph Tustowitz X X
39 Eban T ustowitz X X
41 James Boucher X X
42 Emilie[sic Leg X X
43 Francis Leg X
5 2 5

Certified Correct
[signed] W. Murison, Inspector

Source: “Duncan’s Band, Peace River, Voters List,” NA, RG 10, vol. 7544, file 29131-5, vol. 1 (ICC Documents, p.
262).
At the recommendation of the Superintendent General, the Governor in Council accepted the

surrender of the Duncan’ sreserves. Ordea in Council PC 82 confirmed the surrender of the Duncan’s
Band IR 151 and IR 151B to 151G on January 19, 1929,

EVENTS FOLLOWING THE SURRENDER OF THE DUNCAN’S RESERVES

Therecord reveal sthat the second additional condition of the Duncan’ s Band surrender agreement,
providing for an initial $50 per capita payment, was at least partially met. On Odober 16, 1928,
department official sinformed Commissione Graham that achequefor $9,900 was being forwarded

159 Surrender Affidavit, September 19, 1928 (ICC Documents, p. 261).
160 Superintendent General of Indian Affairs to Governor General in Council, January 7,1929, NA, RG
10, vol. 7544,file29131-5, vol. 1 (ICC Documents pp. 285-86); Order inCouncil PC 82,January 19,1929, file B-8260-
145/A1-3 (ICC Documents, pp. 288-89).
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to Laird to provide “payment on the basis of $7,200 to the Beaver Band, $2,650 to the Duncan
Tustawits Band, and $50 to Mrs. William McKenzie.”*** Laird received the cheque on October 22,
1928.1%2 |n March 1929, Graham advised the Department that Lard had paid the Indians of the
Beaver and Duncan’s Bands $8,800 of the $9,900 forwarded to him, and Graham returned the
balance of $1,100 to Ottawa.'®

Thesurrender paylist indicatesthat Susan M cKenzie of theDuncan’ sBand received her $50
payment on November 5, 1928, and that 44 other band membersreceived paymentstotalling $2,200
two days later. Six children, al attending St Bernard’ sor St Peter’ s Schod s at the time of payment,
were credited with ther respective $50 payments, which were apparently placed in trust for their
benefit.'**

The surrendered Duncan’ s Band reserves were sold by public auction at Fairviev on June
15, 1929, the terms of sale being “cash, or one-tenth cash and the balance in nine equal, annual
instalments with interest at 6% on the unpaid purchase money.”** The following excerpt from a

newspaper article in the Peace River Record recounts the sale of the surrendered lands:

With an attendance which more than taxed the capacity of the Gem theatre at
Fairview, practically all of whom wereconcerned in the bidding, the sale of Indian
lands held at Fairview on Saturday last fully equalled all expectations as to interest
and bidding.

The salewas conducted under the supervision of Harold Laird, IndianAgent,
of Grouard, assisted by Chas. A. Walker and several officials from the Department
of Indian Affars at Ottawa. Opening at 10 o' clodk Saturday morning, the selling
continued until well after 6 o’ clock in the evening, practically all of theland being

161 DSGIA to W.M. Graham, Indian Commissioner, October 16, 1928 (ICC Documents, p. 273).

162 J.D. McLean, DIA, to H. Laird, Indian Agent, October 18, 1928 (ICC D ocument, p. 274); W .M.
Graham, Indian Commisgoner, to Secretary, DIA, March 9, 1929, NA, RG 10, vol. 7544, file 29131-5, pt1 (ICC
Documents, pp. 316-18).

163 W.M. Graham, Indian Commissoner, to Secretary, DIA, March 9, 1929, NA, RG 10, vol. 7544, file
29131-5, pt 1 (ICC Documents, pp. 316-18).

1e4 “Paylist of First Advance Payment [to] | ndians Re Surrender of ReservesNos.151,151B,151C, 151D,
151E, 151F and 151G,” November 5 and 7, 1928 (ICC Exhibit 6, tab K).

165 D.C. Scott, DSGIA, “Advertisement for Saleof Indian Lands,” March 20,1929, NA, RG 10, vol. 7544,
file 29131-5, pt 1 (ICC Documents, p. 328).
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sold. Theonly parcelsnottaken wereafew scattered piecesto which buyerswerenot
attracted by reason of sloughs or other undesirable topographical features.

On the other hand, the bidding for the mast part was brisk, with good prices.
The reserve adjoining the townsite of Berwyn [IR 151] was sold out at an average
price of between $17 and $18 per acre. One parcel went to J.B. Early at aprice of $30
per acre, and another parcel of 264 acres immediately adjoining the townsite was
secured by Jesse Smith at $22 per acre. The one quarter section of undesirable land
in this reserve, consisting of the swamp and gravel pit on the one corner, will, it is
understood, be purchased by the municipality for road purposes, asit is one of the
few gravel suppliesin thisdistrict.*®

Inspector Murison, the senior departmental official administering the auction sde, submitted a

detailed report to Commissioner Graham on June 20, 1929:

| beg to forward herewith a Bank Draft in favour of the Receiver Genaa
drawn on the Bank of Commerce at Ottawa for $31,797.91 being the amount
collected as afirst payment on account of Indian Lands sold by Public Auction at
Fairview, Alberta on the 15" instant....

Altogether 153 parcels were offered. The land unsold includes one parcel in

reserve No. 151, seventeen in No. 152, and all of reserves 151 C, 151 D, 151 F, 151
G, 151 Hand 151 K.

| had a number of enquiries and offers to purchase a quantity of the unsold
landstwo days after the sal e at the upset priceand referred them to the Department.**’

The acreages of the Duncan’s reserve lands sold on this occasion, the amounts collected at the
auction for those lands (generally the 10 percent down payments), and the average price per acre
(based on the full selling price) are summarized in Table 3.

TABLE 3
Duncan’s Band Reserve Lands Sold, June 1929
Reserve No. Acreage Amount Collected Average Price
151 3292 $5,730.29 $17.40
151B 294 $ 441.00 $15.00
151E 118.68 $ 378.54 $30.00

166 Peace River Record, “ Buyersfrom Distant Points Attend Sale of IndianLands,” NA, RG 10,vol. 7544,

file 29131-5, pt 2 (ICC Documents, p. 345).

167 W. Murison, Inspector of Indian Agencies, to W.M. Graham, Indian Commissioner, June 20, 1929,

NA, RG 10, vol. 7544, file 29131-5, pt 2 (ICC D ocuments, p. 342).
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Source: W. Murison, Inspector of I ndian Agencies, to W.M. Graham, Indian Commissioner, June 20,
1929, NA, RG 10, vol. 7544, file 29131-5, pt 2 (ICC Documents, p. 342).

Theremaining unsold Duncan’ sreserve lands, with the exception of IR 151K, wereeventually sold
on a case-by-case basis, with those interested applying directly to departmental headquarters. IR
151K never did sell, and was subsequently returned to the Band in 1965. The record in thisinquiry
doesnot include payment schedulesfor the various parcel s of |and sold by the Department on behalf
of the Duncan’s Band. Another specific claim regarding this issue was submitted to the Specific
ClaimsBranch of the Department of Indian Affairs and Northem Development inFebruary 1989.1%®

The record shows that a second per capita payment of $50 was made to the Duncan’s Band
in January 1930. Although the terms of surrender did not provide for the distribution of a second
cash payment to the Band, such apayment was suggested as early asOctober 6, 1928, when Graham
sent the Department copies of Murison’s reports regarding the surrender of lands from the Beaver

and Duncan’'s Band reserves:

| am also enclosing a surrender and report in connection with the following
reserves belonging to the Duncan Tustawits Band of Indians.... The Indians made a
complete surrender of these reserves, and they also asked for an initial payment of
$50.00 per capita, to be made before December 15", 1928, and that part of the
purchasemoney beusedto buy stock, farmimplements, building materials, etc. It has
occurred to me that although the surrender granted by this band only calls for an
initial payment of $50.00, and no second payment, it might be in the interests of
harmony and good feeling to arrangeto give them asecond payment at thesametime
the Indians of the Beaver Band are receiving theirs. They are practically al together
as one band, and | fear it might cause dissatisfaction for one band to receive this
additional payment and not the other. | would, therefore, ask that a payment of
$50.00 per capita be given to this band also in 1929.'%°

The Department did not agreeto Graham’ srequest at that time. However, the following summer the
Band apparently asked Murison to take up the issue of a second payment on its behalf. The Band's
request is summarized in areport from Graham to the Secretary of Indian Affairson July 17, 1929:

168 “The Administration of Indian Reserve Land Surrendered for Sale by Duncan’ sBand, 19-20 September

1928,” submitted by Treaty and Aboriginal Rights Research, Indian Association of Alberta, February 13, 1989 (ICC
Documents, pp. 605-33) .

169 W.M.Graham, Indian Commissioner, to D.C. Scott, DSGIA, October 6, 1928, NA, RG 10, vol. 7544,
file 29131-5, pt 2 (ICC Documents, pp. 264-65).



68 Indian Claims Commission

Mr. Murison informs me that when he was in the Peace River district recently the
Indiansof the Duncan Tustawits and Beaver Bands asked that their second payment
of $50.00 per capita be paid to them about August 16™.

... dithough the surrender only called for an initial payment of $50.00, the
Beaver Band, who are their close neighbours, have a second payment of $50.00
provided for them. Mr. Murison informs me that the members of the Duncan
Tustawits Band are looking forward to the second payment, and will no doubt be
very disappointed if they do not receivethe sametreatment asthe Beaver band. | trust
the Department will act on my recommendation and forward the $50.00 for thisBand
aswell.'"®

When this request for a second payment was also rejected by Indian Affairs in Ottawa, Graham
wrote again on August 31, 1929:

| regret that the Department does not see fit to provide for a second paymert of
$50.00 to the Duncan Testawits Band, putting them on the same terms with regard
to the surrender asthe Indians of the Beaver Band. The surrender wastaken from the
Duncan Testawits Band three days before that taken fromthe Beaver Band, and the
former band was most reasonableto deal with. AstheseIndiansareall living asone
band it is going to cause permanent dissatisfaction if their request to have similar
treatment to that given the Beaver Band is not granted. While | am aware there is
nothing in the surrender that providesfor this, the fact remains that they have made
astrong request for it. If the Department required it the band would willingly signa
resolution .*"

On October 29, 1929, Laird informed the Department that, when the surrenders were
obtained in September 1928, the “ members of the Duncan’ s Band understood then that they would
be accorded the same treatment in the matter of payments as made theBeaver Band.” He added that
the Duncan’s Band personally petitioned him in August 1929 “to endeavour to obtain for them a
second payment of $50.00 each.”*"? With this request, Laird forwarded to Ottawa a standard form

170 W.M. Graham, Indian Commissoner, to Secretary, DIA, duly 17,1929, NA, RG 10, vol. 7544, file
29131-5, pt 2 (ICC Exhibit 6, tab H).

n W.M. Graham, Indian Commissoner,to Secretary, DIA, August31, 1929, NA, RG 10, vol. 7544, file
29131-9, pt 2 (ICC Documents, p. 348).

12 Harold Laird, Indian Agent, to the Assigant Deputy and Secretary, DIA, October 29,1929, NA, RG
10, vol. 7544, file 29131-5, pt 2 (ICC Exhibit 15, vol. 2).
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resolution dated October 15, 1929, that purported to represent the wishes of aquorum of the Band's
eligiblevoting members, as signified by the marks of John Boucher, Eban Tegdawits, Francis Leg,
Joseph Testawits, and James Boucher:

We the undersigned, Chief and Councillors of the Duncan’s Band of Indians ... Do
hereby, for ourselves, and on behalf of the Indianownersof the said Reserve, request
that a sum not exceeding Twenty-two Hundred Dollars, be paid out of money
standing to the credit of this Band, for the purpose of Making a payment of FIFTY
DOLLARS to each member of the Band as a second payment from funds received
from the sale of Reserves Nos. 151, 151 B, and 151 E.'"®

It should be noted that, although James Boucher and Eban Testawits signedtheir namesin longhand

to both the surrender and surrender affidavit in 1928, this document shows each of their
endorsements or “marks’ recorded with an “X."*"

It appears that the Department gave the proposal serious consideration, as a handwritten
marginal note dated November 7, 1929, on Laird’ s memorandum provided Deputy Superintendent

General Scott with the following information:

Under an O.C. | presume we could make this payment. The Band has passed a
resolution.... Thetermsof surrender do not cover such apayment. TheBand’ scapital

standsat $7,108.90. The popul ation of thisBandis50 so that it will require $2500.00
to make a per capita pay[men]t of $50.00.1"°

However, when the Department again rejected the request, Graham forwarded afinal report onthe

subject to Ottawa on December 2, 1929:

In July lag, almost a year later, when Mr. Murison wasin the district looking after
the sale of the lands, the Duncan Tustawits Band made a request that they receive a
second payment.... | reported this to you on July 17, and in your reply of the 9"

173 Duncan’s Indian Reserve, October 15, 1929, NA, RG 10, vol. 7544, file 29131-5, pt 2 (ICC Exhibit
15, vol. 2). T heitalicized words represent typewritten additions to a pre-printed standard form document.

174 The signature of James Boucher also appears on the September 20, 1928, Statutory Declaration
regarding the surrender of IR 151H (ICC Documents, p. 256), and the June 14, 1943, surrender of IR 151K (ICC
Documents, p. 480).

17 Unknown to D.C. Scott, DSGIA, November 7, 1929, NA, RG 10, vol. 7544, file 29131-5, pt2 (ICC
Exhibit 15, vol. 2).
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August you pointed out that asthe terms of the surrender did not providefor asecond
payment to those Indians the Department was unable to forward funds for this
purpose. Feeling as| did that thiswould cause alot of discontent | again wroteto the
Department on August 31 ... and pointing out that the request was a reasonable one,
as the two Bands were practically living as one. | presented my case as strongly as
| could in this letter, and | then received a reply stating that under the Act this
payment could not be made even with aresolution of the band."®

On December 10, 1929, Scott begrudgingly approved the second per capita payment of $50

to members of the Duncan’s Band. However, he informed Graham that he was “at aloss to

understand Mr. Murison’ sactionin treating two Bandsinthesamelocality in different manner,” and

he requested an explanation.*’” Graham replied:

| note you state you are & a loss to understand Mr. Murison’s adion in
treating two bandsin the same locality in adifferent manner asto cash distribution,
and that youwould liketo have hisexplanation. Mr. Murison hasread your | etter and
he merely repeats what has been said before. He treated with the Duncan Tustawits
Band on the 19" September and they agreed to accept a $50.00 payment. The
Inspector completed the surrender papers and took the affidavits and so far as this
band was concerned the matter was settled and they weresatisfied with theterms. He
then went over to the Beaver Band, whose reserve is situated eighteen miles from
that of the Duncan Tustawits Band, and they refused to accept the terms which had
been made with the Duncan Tustawits Band. Now the Inspector could verywell have
refused to take the surrender under these circumstances, but this was the last thing
that entered his mind. Thefirst request of thisband wasthat they be given aprompt
payment of $100.00, and the best bargain the Inspector could make was to agree to
give them a payment of $50.00 down, and $50.00 at alater date, and as | explained
to you, when the Duncan Tustawits Band heard of this they naturally wanted their
deal re-opened, and | do not think the Inspector would have been justified in doing
this.

In my coveringletter submitting these surrenders | pointed out that it might
bein theinterests of harmony to give these | ndians asecond payment of $50.00, and
the Department informed me that this could not be done.'”®

176

W.M.Graham, Indian Commissioner, tothe Secretary, DIA, December 2, 1929, NA, RG 10,vol. 7544,

file 29131-5, pt 2 (ICC Exhibit 15, vol. 2).

177

D.C. Scott, DSGIA, to W.M . Graham, Indian Commissioner, December 10, 1929, NA, RG 10, vol.

7544, file 29131-5, pt 2 (ICC Documents, p. 351).

178

W.M. Graham, Indian Commissioner, to Duncan C. Scott, DSGIA, December 14, 1929, NA, RG 10,

vol. 7544, file 29131-5, pt 2 (ICC Exhibit 15, vol. 2).
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The second payment was made on January 28, 1930, and thirteen days later Murison issued
areport detaling the distributi on of thismoney:

| am enclosing herewith Pay Listsin triplicaein connection with the second
payment to the Duncan Tustawits Band of Indiansinthe Lesser Slave Lake Agency
on account of surrender of land in 1928....

| left $500.00 with Mr. Laird for absenteeswho sent messagesby their friends
to have their money held for them. These instances are noted on the pay-list.

The following is a statement of the payment,-

Received from Departmental Cheque $2500.00
Paid 41 Indians at $50.00 each 2050.00
Balance returned to the Department 450.00
To be funded for school children 300.00
Total amount sent to Department $750.00

| will report further in connection with this Band under separate cover.!”

The Department later informed Graham that it would “now be necessary for Mr Laird to send in
receiptsfrom the Indians to show that they received their money.” *® It isnot possible to determine
from the record before the Commission whether Laird complied with this request, but there is

evidence that annual distributions of interest on the undistributed sale proceeds held in trust were
made until at least 1939."

e W. Murison, Inspector of Indian Agencies, toW .M. Graham, Indian Commissioner, February 10, 1930,

NA, RG 10, vol. 7544, file 29131-5, pt 2 (ICC D ocuments, p. 354).

180 A.F.MacKenzie, Acting Assistant Deputy and Secretary, February 18, 1930, NA, RG 10, vol. 7544,

file 29131-5, pt 2 (ICC Documents, p. 359).

181 Paylist Comparison Database (ICC Exhibit 15, vol. 1).



PART 111
ISSUES

The Commission has been asked in thisinquiry to determinewhether Canada owes an outstanding
lawful obligation to the Duncan’s First Nation as aresult of events surrounding the surrender of
significant portions of the First Nation’ s reserve holdings in 1928. The parties agreed to frame the

issues before the Commission in the following manner:

1 Did thesurrender proceduresmeet therequirementsof subsections51(1) and 51(2) of
the Indian Act?

2 Did the Crown med its pre-surrender fiduciary obligations?

3 Was the decision of the Indians tainted by the conduct of the Crown in the pre-
surrender proceedings?'®

We will address these issues in the following section of this report.

182 Issuesin thisinquiry were confirmed by letter from R. David House, Associate Legal Counsel, Indian

ClaimsCommission, to Perry Robinson, Legal Counsd, DIAND Legal Services and Jerome Slavik, Ackroyd, Piasta,
Roth & Day, November 6, 1997 (ICC file 2108-15-01).
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PART IV
ANALYSIS

VALIDITY OF THE 1928 SURRENDERS

Did the surrender procedures meet the requirements of subsections 51(1) and
51(2) of the Indian Act?

Surrender Provisions of the 1927 | ndian Act

Thepartiesagreethat the threshold issuein thisinquiry istheinterpretation of subsections51(1) and

(2) of the 1927 Indian Act, and specifically whether the Department of Indian Affairs compliedwith
these statutory provisionsin relation to the surrender of IR 151 and 151B through 151G.*®* Section
51 of the 1927 Indian Act prohibits the dired sale of reserve land to third parties and sets out the

procedural requirementsfor avalid surrender of reserve lands.'® Section 51 isreproduced below in

its entirety:

YN

Except asinthisPart otherwise provided, norelease or surrender of areserve,

or a portion of a reserve, held for the use of the Indians of any band, or of any
individual Indian, shall be valid or binding, unless the release or surrender shall be
assented to by amagjority of the male members of the band of the full age of twenty-
oneyears, at ameeting or council thereof summoned for that purpose, according to
the rules of the band, and held in the presence of the Superintendent General, or of
any officer duly authorized to attend such council, by the Governor in Council or by
the Superintendent General.

2. No Indian shall be entitled to vote or be present at such council, unless he
habitually resides on or near, and is interested in the reserve in question.
3. The fact that such release or surrender has been assented to by the band at

such council or meeting shall be certified on oath by the Superintendent General, or
by the officer authorized by him to attend such council or meeting, and by some of
the chiefs or principal men present thereat and entitled to vote, before any person
having authority totake affidavitsand having jurisdiction within the placewhere the
oath is administered.

183

For ease of reference, our analysis will refer to the surrender of IR 151 and IR 151B to 151G as the

“1928 surrender,” butthisterm will notindudethesurrendersof IR 151H and IR151K. As we have already discussed,
although thelatter two surrenders also occurred in 1928, Canada has agreed to negotiate the First Nation’s claim with
regard to IR 151H, and IR 151K was eventually returned to the First N ation after Canada failed to sell it.

184

Indian Act, RSC 1927, c. 98, s. 51.
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4.

When such assent hasbeen so certified, asaf oresaid, such rel easeor surrender

shall be submitted to the Governor in Council for acceptance or refusd.'®

In any case in which the validity of a surrender is put at issue, the Commission’s first step

must be to determine whether the technical requirementsof the Indian Act regarding surrender have
been fulfilled. These technicd requirements were described by Estey J on behalf of the Supreme

Court of Canadain Cardinal v. R.:

It has also been argued that the interpretation which is now being considered is one
which exposes the membership of the band to arisk of loss of property and other
rights, contrary to the general pattern and spirit of the Indian Act. It is perhaps well
to observe inthis connection that there are precautions built into the procedures of
Pt. | of the Act, dealing with surrender. Firstly, the meeting must be called to
consider the question of surrender explicitly. It may not be attended to at a regular
meeting or one in respect of which express notice has not been given to the band.
Secondly, the meeting must be called in accordance with the rules of the band.
Thirdly, the chief or principal men must certify on oath the vote, andthat the meeting
was properly constituted. Fourthly, only residents of the reserve can vote, by reason
of the exclusionary provisions of subs. (2) of s. 49. Fifthly, the meeting must beheld
in the presence of an officer of the Crown. And sixthly, even if the vote isin the
affirmative, the surrender may be accepted or refused by the Governor in Council.
It is against this background of precautionary measures that one must examine the
manner in which the assent of eligible members of the band is to be ascertained
under s. 49.'%°

185

The surrender provisions of section 51 of the 1927 Indian Act trace their origin to the Royal

Proclamationof 1763, RSC 1985, App. |1, No. 1, which entrenched and formalized the process whereby only the Crown

could obtain Indian lands through agreement or purchase from the Indians. T he proclamation states:

And whereas great Frauds and Abuses have been committed in purchasing L ands of the Indians, to the
great Prejudice of our Inter ests, and to the great Dissatisfaction of thesaid Indians; In order, therefore,
to prevent such irregularitiesfor the future, and to the end that the Indians may be convinced of our
Justice and determined Resolution to remove all reasonable Cause of Discontent, We do, with the
Advice of our Privy Council strictly enjoin and require, that no private Person do presume to make
any purchase from the said Indians of any Lands reserved to the said Indians, within those parts of our
Colonieswhere, We havethought proper to allow Settlement; but that, if a& any Time any of the Said
Indians should be inclined to dispose of the said Lands, the same shall be Purchased only for Us, in
our Name, at some public Meeting or Assembly of the said Indians, to be held for that Purpose by the
Governor or Commander in Chief of our Colony respectively within which they shall lie....

186 Cardinal v. R., [1982] 1 SCR 508, 13 DLR (4th) 321, [1982] 3 CNLR 3 at 10. Emphasis added. Estey
Jwas dealing with section 49 of the 1906 Indian Act which, other than setting forth a more restricted list of persons
authorizedto take the surrender affidavitunder subsection(3), was essentially identical to section 51 of the 1927 statute.
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Thefirst five of these criteria deal with aband’ s consent to the surrender of all or aportion
of itsreserve. The sixth criterion — the requirement of consent by the Governor in Council to the
band’ s decision to surrender — will be discussed in the context of the statutory requirements for
surrender, but also later in the context of determining whether the Crown fulfilled its fiduciary
obligations towards the Duncan’s Band.

In the event that we conclude that one or more of the foregoing criteria have not been
satisfied on the facts of this case, another important issue for the Commission to consider will be
whether the provisions of section 51 are mandatory or merdy directory. If the provisions are
mandatory and Canada did not comply with them, the surrender will be considered invalid; if they
are directory and Canadadid not comply, the surrender will be considered valid, although Canada

may still be subject to other remedies.

Scott’sInstructionsto Indian Agents

Before turning to the statutory criteria relating to the consent of the Duncan’s Band to the 1928
surrender, the Commission wishesto address asubmission by the First Nation with regard to certain
instructions delivered by Indian Affars to its agents for taking surrenders of reserveland. These
instructions, first prepared in 1913 by Deputy Superintendent General of Indian Affairs Duncan
Campbell Scott, were issued by the Depatment as a guide to fulfilling the substantive and
procedural requirements of the Indian Act. Framed inlanguage tha is similar, but not identical, to

the surrender provisionsin the Indian Act, the agents' instructions stated:

1 A proposal to submit tothe Indiansthe question of the surrender of an Indian
reserve or any portion thereof must be submitted by an officer of the
Department for approval by the Superintendent General or his deputy, upon
a memo setting forth the terms of the proposed surrender and the reasons
therefor.

2. An officer duly authorized by the Superintendent General or his deputy to
submit a surrender to the Indians shal for the purpose of taking such
surrender make avoters' lig of all the malemembers of the band of the full
age of twenty one years who habitually reside on or near and are interested
in the reserve in question.
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3. The meeting or council for consideration of surrender shall be summoned

according to the rules of the band which, unless otherwise provided, shall be
asfollows:
Printed or written notices giving the date and place of meeting are to be
conspicuously posted on the reserve, and one week must dapse between the
issue or posting of the notices and the date for meeting or council. The
interpreter ... who isto be present and interpret at the meeting or council must
deliver, if practicable, written or verbal notice to each Indianon the Voters
list not less than 3 days before the date of meeting, and must give sufficient
reasons for the non-delivery of such notices.

4. Thetermsof the surrender must beinterpreted to the Indians, and if necessary
or advisable to individual Indians present at the meeting or council by an
interpreter qualified to interpret the English language into the language or
languages spoken by the Indians.

5. The surrender must beassented to by a majority of the Indians whose names
appear upon the voters' list, who must be present at a meeting or council
summoned for the purpose as hereinbefore provided.

6. The officer duly authorized shall keep a poll book and shell report the vote
of each Indian who was present at the meeting or council and voted.

7. The surrender should be signed by anumber of the Indians and witnessed by
the authorized officer and theaffidavit of execution to the surrender should
be made by the duly authorized officer and the chief of the band and a
Principal man or the Principal men before ajudge, stipendiary magstrate or
ajustice of the peace.

8. Theofficer taking the surrender should report the number of voting members
of the band asrecarded in the voters list, the number present at the meeting,
the number voting for and the number against the surrender.'®’

TheFirst Nation arguesthat Scott’ sinstrudionsto hisagentswere not merely administrative
conveniences, but in fact reflected the Crown’ sfiduciary obligationsin the surrender context. The
notice provisions of thoseinstructions “were concentrated on being comprehensive, thorough, fair,
well in advance with interpreters, with aproposal in hand that explained the terms of the surrender

well in advance of ameeting.”'*® Being obligations, theinstructionswere, in counsel’ s submission,

187 Duncan Campbell Scott, DSGIA, “Instructions for Guidance of Indian Agentsin Connection with the

Surrender of Indian Reserves,” May 15, 1916, NA, RG 10, vol. 7995, file 1/34-1-0 (I1CC Exhibit 10, tab A).

188 ICC Transcript, November 26, 1997, p. 214 (Jerome Slavik).
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mandatory and not discretionary.*® The fact that the Crown failed to conduct itself in accordance
with its own instructions constituted “srong evidence of abreach” of those obligations'®

The Crown respondsthat theseinstructions did not add anythingto the surrender provisions
of the Indian Act or constitute asecond order of mandatory requirementsto be superimposed on the
statutory requirements of section 51. Moreover, the instructions did not expand on the fiduciary
duties owed by Canada to a band in taking a surrender of reserve land. Counsel suggests that the
instructions “were merely intended as practical guidelines to assist agents in carrying out the
surrender provisions of the Act and can be viewed as internal instructions that contain, in essence,
apartia job description for Indian Agents.”**!

The Commission notes that there is no indication in the instructions that they received
legislative sanction by statute or regulation. Accordingly, wewould be rel uctant toimbue them with
theforce of law or to suggest that they imposed additional fiduciary obligationson the Crown, even
if Scott had insisted that they beobserved to the |eter. In making this statement, we find support in
the comments of McLachlin Jin Blueberry River Indian Band v. Canada (Department of Indian
Affairs and Northern Development) (hereinafter referred to as the Apsassin case) to the effect that
the courts should be careful not to impose requirementsin addition to those set out in the provisions
of the Indian Act. In that case, McLachlin J considered whether trust principles should be applied
to a1945 surrender that, in the view of Gonthier J, amountedto a“ variation of atrust inIndianland”

created by an earlier surrender in 1940:

Thedifficulties of applying trust principlesdirectly tothe sui generisindian interest
intheir reserves point to thefact that it isbetter to stay within the protective confines
of the Indian Act. The 1927 Indian Act contains provisions which regulate in some
detail the manner in which Indians may surrender their reserves or interestsin their
reservestothe Crown. Theformal surrender requirementscontainedinthelndian Act
serveto protect the Indians’ interest by requiringthat free and informed consent is
given by a band to the precise manner in which the Crown handles property which
it holds on behalf of the Band. The Act also recognizes the Indians as autonomous

189 ICC Transcript, November 25, 1997, p. 83 (Jerome Slavik).

190 ICC Transcript, November 25, 1997, pp. 83-84 (Jerome Slavik).

1ot Written Submission on Behalf of the Government of Canada, November 17, 1997, p. 16.
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actors capable of making decisions concerningtheir interestin reserve property and
ensures that the true intent of an Indian Band is respected by the Crown. No matter
how appealing it may appear, this Court should be wary of discarding carefully
drafted protections created under validly enacted legislaion in favour of an ad hoc

approach based on novel analogies to other areas of the law.!*?

Wehavealso had regard for the decision of Killeen Jof theOntario Court of Justice (General

Division) in Chippewas of Kettle and Stony Point v. Canada (Attorney General).'* In that case, the

plaintiff First Nation objected that its 1927 surrender meeting had been attended by A. MacKenzie

Crawford who, during the course of the meeting, offered cash payments to the voting members to

solicit their support for the surrender. The First Nation argued that subsection 49(2) of the 1906

Indian Act had been violated because the provision, “by necessary implication, prohibits anyone

other than the Indian Agent and qualified voters from being in attendance at the General Coundl

meeting” called to consider a surrender. In rejecting thisargument, Killeen J placed considerable

emphasis on the provisions of the Indian Act and on Parliament’ s failureto expressly legislate to

forbid the “direct dealings’ claimed by the plaintiffs to be prohibited by necessary implication:

Asto the undoubted attendance of Crawford at the General Council mesti ng,
| can find no support in the Royal Proclamation [of 1763] or s. 49(2) for an express
or implied prohibition against that.

TheRoyal Proclamation doesnot prohibit direct dealingsper se. What it does
is prohibit direct sales and interposes the presence of the Crown through the
surrender procedurein an attempt to protect the Indiansfrom the sharp and predatory
practices of thepast.

It would have been easy for Parliament, if so-minded, to prohibit all direct
dealings and, within s. 49(2), to prohibit the attendance of outsiders, including a
prospective purchaser, at a surrender meeting. It chose not to do so and | find no
warrant anywhere in the Roya Proclamation or the Act for virtually rewriting s.
49(2) such that it could be interpreted to prohibit direct dealing or attendance at the
surrender meeting.

102 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),

[1995] 4 SCR 344, [1996] 2 CNLR 25, 130 DLR (4th) 193 at 395-96 (SCR), McLachlin J.

Div.)).

103 Chippewasof Kettleand Stony Point v. Canada (Attorney G eneral), [1996] 1 CNLR 54 (Ont. Ct (Gen.



Duncan’s First Nation Inquiry — 1928 Surr ender Claim 79

Equdly, | cannot conclude that the promises of the $15.00 direct cash
paymentsand the distribution of $5.00 to each of the voters at the March 30 meeting
violated s. 49(2) or any other provision of the Act.™*

On appeal, this reasoning was subsequently adopted by Laskin JA of the Ontario Court of Appeal,
who agreed that “ the mere presenceof Crawford at the meeting violated neither the language nor the
rationaleof the Royal Proclamation or s. 49 of the Indian Act.”*** He al so agreed, however, that the
cash payments had “an odour of moral failureabout them” and might afford groundsfor the plaintiff
First Nation to make out a case of breach of fiduciary duty against the Crown.**® We will return to
the fiduciary aspects of thesedecisions later inthis report.

Itisalso significart that Killeen J specifically addressed the Departtment’ sinstructionsto its
agents, which were apparently reissued on February 13, 1925. Although Killeen J concluded that
Indian Agent Thomas Paul had followed the guidelines in that case, his comments are also

instructive with regard to the status given to the instructions at law:

[T]he “ Instructions’ document issued by the Department on February 13,
1925, laysdown guidelinesfor Indian agentsincidental to surrender and sale... and
it was followed by Paul in this case.

Paragraph 3 of this document says this:

Themeeting or council for consideration of surrender shall be
summoned according totherulesof the band, which unlessotherwise
provided, shall be asfollows: — Printed or written notices giving the
date and place of the meeting are to be conspicuously posted on the
reserve, and one week must el apse between theissue or posting of the
notices and the date for meeting or council. Theinterpreter whoisto
be present and interpret at the meeting or council must deliver, if
practicable, written or verbal noticeto each Indianon thevoters’ list,
not less than three days before the date of the meeting, or must give
reasons for the non-delivery of such notices.

104 Chippewasof Kettle and Stony Point v. Canada (Attorney General), [1996] 1 CNL R 54 at 87-88 (Ont.
Ct (Gen. Div.)).

198 Chippewas of Kettle and Stony Point v. Canada (Attorney General) (1996), 31 OR (3d) 97 & 101-02
(Ont. CA).

196 Chippewasof Kettle and Stony Pointv. Canada (Attorney General) (1996), 31 OR (3d) 97 a 106 (Ont.

CA).
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Thisproviso calls for the summoning of ameeting or council in accordance
with therules of the Band and thereis solid independent evidence that the calling of
the General Council had the support of the Band and, especialy, its Chief and
councillors. On February 11, 1927, Chief John Milliken and three other courcillors,
Sam Bressette, Robert Geor ge and William George, wrote to the Department asking
for a General Council meeting on an urgent basis. The letter saysin part:

Please give us permission for to hold [sic] ageneral council as soon
as possible, the mgjority of the votersarein favour of the sale of this
land and are anxiously waitingfor a generd council.

If the letters sent by Corndius Shawanoo has[sc] any thing to do
with the delaying of this sale please do not pay any attention to them.
No doubt the most [sic] of hisletters arefictions.

In my view, it isinconceivable that such arequest would have been made by
the Chief and other senior members of the Band if there were a Band rule requiring
aBand Council Resolution in every surrender case. Even assuming that a Resolution
wererequired, thisletter is surelythe practical equivalent of such a Resolution and
gives force to the calling of the General Council meeting on March 30.’

In these comments, Killeen J has recognized that the instructions were “ guidelines ... incidental to
surrender and sale,” and he was prepared to view the Council’ s letter as the “ practical equivalent”
of a Band Council Resolution, assuming that one was required as part of therules of the Band to
request a surrender.

Inour view, these commentsunderscore the conclusionthat Scott’ sinstructionsto hisagents
were merely intended to provide practical assistance in implementing the statutory provisions, but
did not create an additional standard of compliance over and above the requirements of thelndian
Act. Moreover, although it is obvious from Laird’ s report of hisattempt to gather the Beaver Band
for a surrender meeting in 1923 that he was fully aware of Scott’s instructions,**® it is equally
obvious from hisfailure to convene the 1923 meeting that those instructions were impractical and
inappropriatewith respect to the circumstances of far-flung bands such asthe Beaver and Duncan’s

Bands. Nevertheless, theinstructions may berelevantto thisinquiry for at |east two purposes. First,

107 Chippewasof Kettleand Stony Point v. Canada (Attorney General), [1996] 1 CNL R 54 at 84-85 (Ont.
Ct (Gen. Div.)). Emphasis added.

108 H. Laird, Acting Indian Agent, to DIA, September 10, 1923, NA, RG 10, vol. 7544, file 29131-9, pt
1 (ICC Exhibit 15, vol. 2).
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if one of the surrender provisions of the Indian Act should be found to be ambiguous, then the
instructions may providerelevant extrinsic evidence to assist in interpreting the meaning and effect
of that provision. Second, evidence demonstrating a marked and substantid departure from these
instructions on the part of the Crown’s agents in obtaining a surrender may be relevant for the
purposesof determining whether the Crown hasfulfilleditsfiduciary obligationsin the pre-surrender
context. Therefore, theagents' instructions may provide important evidence regardingthe standard
of “duediligence” to which the Crown expecteditsrepresentativesto adhere, and to that extent may
be relevant in determining whether the Crown discharged its fiduciary duties to the Duncan’ s Band
in obtaining the 1928 surrender.

Aswe have aready noted, we will return to the fiduciary aspects of this claim later in our
report. We will now addressthe surrender provisions of the Indian Act, starting with the general

principles of interpretation devel oped by the courts to guide us in this endeavour.

Principles of Interpretation

To the extent that questions of interpretation arsein determining the meaning and effect of section
51, it isimportant to bear in mind the following three principles enunciated by the Supreme Court
of Canadawhich providethejurisprudential context within which the surrender provisions must be
considered. First, the oft-quoted prinaple from Nowegijick v. The Queen providesthat “treatiesand
statutesrelating to Indians should beliberally construed anddoubtful expressionsresolved infavour
of theIndians.”**° Second, Justice Major in Opetchesaht Indian Band v. Canada madethefollowing
statement with regard to the underlying purpose and theme of the surrender provisions: “Both the
common law and the Indian Act guard against the erosion of the native land base through
conveyances by individual band members or by any group of members.”?® Third, section 51 isthe
sole statutory protection afforded to aband to ensure that the goal s and choicesof its members with

respect to thedisposition of their landsare honoured. AsMcL achlin Jstated in Apsassin, “[t]hebasic

109 Nowegijick v. The Queen, [1983] 1 SCR 29 at 36.

20 Opetchesaht Indian Band v. Canada, [1997] 2 SCR 119 at 144 (per Major J). Major J finds support
for this conclusion in thereasoning of McLachlin Jin Blueberry River Indian Band v. Canada (Department of Indian
Affairs and Northern D evelopment), [1995] 4 SCR 344, [1996] 2 CNLR 25, 130 DLR (4th) 193 at 370 (SCR),
McLachlin J.
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purpose of the surrender provisions of the Indian Act isto ensure that the intention of Indian bands
with respect to their interest in their reserves be honoured.”**
The second and third of these principles are aptly summarized in the further statement by

McLachlin Jin Apsassin that

... the Indian Act’s provisions for surrender of band reserves strikes a baance
between the two extremes of autonomy and protection. The band’'s consent was
required to surrender itsreserve. Without that consent the reserve could not be sold.
But the Crown, through the Governor in Council, was also required to consent tothe
surrender. The purpose of therequirement of Crown consent wasnot to substitutethe
Crown’s decision for that of the band, but to prevent exploitation. As Dickson J.
characterized it in Guerin® (at p. 383):

The purpose of this surrender requirement is clearly to
Interposethe Crown between the Indians and prospective purchasers
or lessees of their land, so as to prevent the Indians from being
exploited.

It follows that under the Indian Act, the Band had theright to decide whether to
surrender the reserve, and its decision was to be respected. At the same time, if the
Band’ sdecisionwasfoolish or improvident —adecision that constituted exploitation
—the Crown couldrefuse to consent. In short, the Crown’ s obligation waslimited to
preventing explaitative bargains.?

It is against this backdrop of balancing autonomy and protection that we now turn to the
specific terms of section 51. We will deal first with the issues relating to the surrender meeting —
whether there was a meeting in the first place and, if so, whether that meeting was summoned for
the specific purpose of dealing with the surrender, and whether it was summoned according to the
rules of the Band.

We will then address questions of voter digibility, identifying those male members of the

Band at least 21 years of age who were “habitually resident on or near, and interested inthe reserve

201 Blueberry River Indian Band v. Canada (Department of Indian Affairsand Northern Development),

[1995] 4 SCR 344, [1996] 2 CNLR 25, 130 DLR (4th) 193 at 391 (SCR), McLachlin J.

202 Guerin v. The Queen, [1984] 2 SCR 335.

208 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern D evelopment),

[1995] 4 SCR 344, [1996] 2 CNLR 25, 130 DLR (4th) 193 at 370-71 (SCR), McLachlin J.
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in question.” In doing so, we will determine whether any ineligible Indians attended or voted at the
alleged meeting of September 19, 1928.

Next, we will consider the issues relating to consent: whethe the surrender meeting was
attended by a quorum of voting members, whether the surrender was approved by a sufficient
number of those voting members, and whether the Governor in Council properly consented to the
surrender. At that point, beforeturning to the second set of issues relating to the Crown’ sfiduciary
obligations to First Nations, we will draw our conclusions as to whether the provisions of section
51 of the Indian Act were satisfied. Finally, if any of those provisions werenot satisfied, we will
consider whether the provisions of section 51 were mandatory (implying that the surrender was
invalidif they were not met) or merdy directory (thusvalidating the surrender, but perhaps exposing
Canadato other forms of relief in favour of the First Nation).

Was There a Meeting?

The First Nation submits that the first criterion not fulfilled by Canada was the requirement to
convene a meeting to consider the surrender. It will be recalled that the first subsection in section
51 of the 1927 Indian Act states:

51.  ExceptasinthisPart otherwiseprovided, noreleaseor surrender of areserve,
or a portion of a reserve, held for the use of the Indians of any band, or of any
individual Indian, shall be valid or binding, unless the release or surrender shall be
assented to by amajority of the male members of the band of the full age of twenty-
oneyears, at ameeting or council thereof summoned for that purpose, according to
the rules of the band, and held in the presence of the Superintendent General, or of
any officer duly authorizedto attend such council, by the Governor in Council or by
the Superintendent General.

TheFirst Nation challengesthe 1928 surrender on thebasi s that, in obtaining the ostensible consent
of the Duncan’ sBand to the surrender, Canadafailed to comply with anumber of the ariteriain this
subsection and subsection (2). In the First Nation's submission, the effect of such failures,
individually and cumulatively, is to render the surrender invalid or void ab initio (i.e., from the
outset).
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Counsel contends that a properly convened meeting or council pursuant to section 51 is

fundamental and arucial to the validty of a surrender for a number of reasons:

V.

VI.

VII.

subsection (1) ensures that the decision-making process is culturaly compatible with the
band’ s traditiond processes by referencing the band’ s practices and rules;

a surrender meeting provides an open, transparent forum where al information and points
of view can be shared and debated, thereby alowing a collective decision rather than a
private one reflecting only individual or facional interests,

since subsection (2) excludes certain band members deemed to be indigible for voting
purposes, the meeting process is protected from being tainted by outside influences,
including non-resident and disinterested members; and

because the meeting provides an open forum for the Indian agent to fully and carefully
explain the transaction and the band’s alternative options, it represents the best means of
ensuring the collectiveinformed and voluntary consent of amgjority of eligiblevoterstothe
surrender.”®*

For thesereasons, the First Nation submitsthat the surrender meeting representsaprimary safeguard

for aband against an exploitative bargain, and that full documentation of the meeting isan equally

significant safeguard for Canada:

From the record of such a meeting the Crown can fully demonstrate through its
conduct that it isacting in the best interests of Indiansand not proceedingmerely to
pursue its own political and financial interests. In our view, failing to keep a clear
record showing full compliancewith this requirement, rai ses doubts and uncertainty
as to the occasion and manner of compliance. And we believe that such doubts
should be resolved in favour of the Indians. It aso raises the presumption that the
Department may have been acting in its own interests and pursuing its own
agendas.2°5

The Commission agrees with the First Nation’s submissions regarding the purposes of

surrender meetings. It seems clear that aproperly conducted surrender meeting has most, if not al,

204 Written Submission on Behalf of the Duncan’s Frst Nation, November 12, 1997, pp. 44-45; ICC

Transcript, November 25, 1997, pp. 87-88 (Jerome Slavik).

25 ICC Transcript, November 25, 1997, p. 89 (Jerome Slavik).
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of the advantages enumerated by counsel for the Frst Nation, and even Canadaislikely to agreethat
full records of surrender proceedings conducted by it would, in retrospect, have made it easier for
the parties to determine whether the requirements of the statute had been met. However, it is our
view that the evidencein this case does not require us to make the sort of presumption or negative
inference that the First Nation proposes.

With regard to the meritsof whether amedting actually happened, the FHrst Nation pointsto
anumber of facts or allegations that, in its submission, demonstrate that the surrender meeting of
September 19, 1928, wasfabricated. Counsel submitsthat, although Inspector Murison claimed that
the meeting took place, he failed to disclose itslocation, date and time, the individuals with whom
he met, the substance of the discussions, and how or if avote was conducted.”® Agent Laird' sdiary
is, it issuggested, similarly inconclusive*” Contending that most of the individualson the voters
list did not live near the resave, the First Naion submits that they were probably away on thar
winter hunts and likely did not attend any such meeting.”® In fact, since Scott had expressed the
Department’ swillingness, owing to difficultiesin assembling the bands, to permit surrendersinthe
Lesser Slave Lake Agency to be dgned by individuals or small groups, it is possible, submits
counsel, that such one-to-one meetings were used to obtain the Duncan’ ssurrender, just asthey were
for other bandsinthearea®® At thevery least, it was“ unusual for Indiansresiding near or interested
in areserve to attend a meeting some 30 miles away” — assuming, as the parties agreed,*° that the

surrender was taken at IR 152 — to surrender thdr reserves?!

206 Written Submission on Behalf of the Duncan's First Nation, November 12, 1997, p. 23; ICC
Transcript, November 25, 1997, pp. 23 and 53 (Jerome Slavik).

207 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 24.

208 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 36.

209 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, pp. 18-19.

210 JeromeN. Slavik, Ackroyd, Piasta, Roth& Day, to Ron Maurice, Indian Claims Commission, Bruce
Becker, Specific Claims, DIAND Legal Services, and Frangois Daigle, Department of Jugice, May 16, 1997 (ICC

Exhibit 13).

2l ICC Transcript, November 25, 1997, p. 53 (Jerome Slavik).
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TheFirst Nation al so finds reason for suspicion in the actual surrender documents. First, the
signatories to the surrender were di fferent from those who signed the certifying affidavit, and the
marks madefor thoseindividual swho signed both documents likewise differed from one document
to the other. According to counsel, these facts suggest that the marks were not madeby the Indian
“signatories’ at all and were, in fact, forged.*2

Second, relying on evidenceindicating that the surrender documents may have been prepared
some monthsin advanceof the meeting, counsel submitsthat, 9nce no changes were madeto those
documents in obtaining the surrender, this invites an inference that no discussions or surrender
meeting occurred at all;**® assuming that the Band proposed the surrender, as argued by Canada, it
was just as likely that the Band woud have placed tems, questions, demands, or comments
regardingthe surrender before Murison asit wasunlikelythat apre-printed affidavit could eccurately
describe the events of a later surrender meeting, absent changes on the face of the surrender
documents.** It was particularly surprising that no changes or comments were forthcoming, given,
based on the evidence of elder John Testawits, that a number of band members were opposed to
surrendering the reserves?® Themore probable scenario, argues counsel , i sthat the additiond terms
of the surrender documents were designed in advance to act as inducements to surrender.?®

Third, the First Nation questions whether the jurat — the portion of the surrender affidavit
indicating that an illiterate person has had the contents of the affidavit read to him and that he
understands them — was properly prepared. According to counsel, such afailing “would intoday’ s
terms severely undermine the view that an illiterate person in the first instance and one who could

not speak Englishwell or at al in the second instance understood the contents of the document they

212 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, pp. 24 and 36.

a8 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 22; ICC
Transcript, November 25, 1997, p. 50 (Jerome Slavik).

24 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 36.
25 ICC Transcript, November 25, 1997, p. 53 (Jerome Slavik).

26 ICC Transcript, November 25, 1997, p. 45 (Jerome Slavik).
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wereallegingto bethetruth.”*’ Compounding thisshortcoming, inthe First Nation' sview, isalack

of evidence that the affidavit was translated to its Indian signatories or that its key terms, such as

“entitled to vote, 218

residing on or near,” and “interested in the reserve,” were explainedto them.
Arguing that even the Crown was reluctant to place much reliance on Murison’ sdocumentsrel ating
to the surrenders of IR 151H or the Beaver Band's IR 152, the First Nation questions why his
documentation of the 1928 surrender of IR 151 and IR 151B to 151G should be accorded more
weight.*®

Findly, the First Nation relies heavily on the evidence of elder John Testawitsin relation to
hisdiscussionswith now-deceased membersof the Band regarding the occurrence of ameeting. John
Testawits stated that he had been told by his uncle, Samuel Testawits, that the only meeting which
took place involved Samuel, John's aunt Angela (Joseph Testawits' s wife), his aunt Angelique
(David Testawits' s widow), and an Indian agent named L’ Heureux. Apparently the three Indian
participants advised the agent that, since only the three of them were in atendance, the Band was
not sufficiently represented to make adecision, and they didnot want to surrender the reservein any
event.® This meeting evidently took place in the late summer or early fall when many of the men
were putting up hay near Bear Lake.?*

Joseph Testawitsinformed John Testawitsthat hewasat Spirit River when thismeeting took
place, that he never attendedameeting to discuss surrendering reserve land, and that hewas angered

to discover on hisreturn that such ameeting had taken place.??? Similarly, James Boucher informed

2 ICC Transcript, November 26, 1997, p. 203 (Jerome Slavik).

28 ICC Transcript, November 26, 1997, pp. 203-04 (Jerome Slavik).

219 ICC Transcript, November 26, 1997, pp. 201-02 (Jerome Slavik).

220 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, pp. 26 and 35-36;

ICC Transcript, November 25, 1997, pp. 62-65 (Jerome Slavik); Statutory Declarationof John Testawits, December 3,
1991, p. 5 (ICC Exhibit 10, tab A, Schedule 4; ICC Exhibit 10, tab B, Schedule 7).

2 Statutory Declaration of John Testawits, December 3, 1991, p. 5 (ICC E xhibit 10, tab A, Schedule 4;
ICC Exhibit 10, tab B, Schedule 7).

22 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 27; ICC
Transcript, November 25,1997, pp. 66-68 (Jerome Slavik); Statutory Declaration of John Testawits, December 3, 1991,
pp. 5-6 (ICC Exhibit 10, tab A, Schedule 4; ICC Exhibit 10, tab B, Schedule 7).
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John Testawits that he never attended a surrender meeting, agreed to a surrender, or signed a
surrender document, nor did herecall hisfather, John Boucher, doing s0. The First Nation argues
that it would be unusual for such an important event to occur with band members having no
memories of it In summary, counsel likened the surrender in this case to that considered by the
Commission inthe Moosomin inquiry, where there wasal so considerabl e uncertainty regardingthe
occurrence of a meeting.?*

Canada' s response to these arguments is that, while a precise time and location of the
September 19, 1928, surrender meeting cannot be determined, the documentary evidence clearly
demonstrates that a meeting took place for the purpose of the Band deciding whether to surrender
some of itsreserves?? The surrender affidavit, Murison’ sreport, and Laird’ sdiary all indicate that
ameeting was held,?” and Laird’ s |etter of October 29, 1929, enclosing the Band’ s petition for the
second payment of $50 —in which he referred to “amajority of the members of thisBand [being]
present on the Beaver Reserve No. 152 when surrenders were taken from both Bands” — provides
further corroboration of the meeting' s existence.?® Even more compelling, however, in Canada’'s
submission, isthe evidence of AngelaTestawits, who,ina1973interview, recalled: “| wasstanding
right there when they [the reserves] were sold because it was my old man [Joseph Testawits] who
sold them.” ? Moreover, according to counse, thefact that the surrender may havebeenhedon IR

152 is neither surprising nor meaningful, since there was no statutory requirement for the location

23 Statutory Declaration of John Testawits, December 3, 1991, p. 10 (ICC Exhibit 10, tab A, Schedule
4; |CC Exhibit 10, tab B, Schedule 7).

24 ICC Transcript, November 25, 1997, pp. 64-65 and 67 (Jerome Slavik).

2 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, pp. 59-60.

226 Written Submission on Behalf of the Government of Canada, November 17, 1997, p. 18.

21 Written Submission on Behalf of the Government of Canada, November 17, 1997, p. 18; ICC

Transcript, November 26, 1997, pp. 148-49 (Perry Robinson).

28 Harold Laird, Indian Agent, tothe Assistant Deputy and Secretary, DIA, October 29, 1929, NA, RG
10, vol. 7544, file 29131-5, pt 2 (ICC Exhibit 6, tab F); Written Submission on Behalf of the Government of Canada,
November 17, 1997, p. 18; ICC Transcript, November 26, 1997, pp. 149-50 (Perry Robinson).

29 Interview of Angela Testawits, December 5, 1973, p. 3 (ICC Exhibit 6, tab G); ICC Transcript,
November 26, 1997, pp. 132 and 149 (Perry Robinson).
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of asurrender meeting, and the members of the Duncan’ s Band often assembled & Fairview in any
event to receivetheir treaty payments?®

Although Scott did write amemorandum authorizing Murison to have Indiansin the L esser
Slave Lake Agency signsurrender documentsindividually or in small groups, Canada argues that
thereis no evidence to suggest that Murison acted on these instructionsin relation to the Duncan’s
Band. In fact, since Murison made no &fort to hide the fact that he took individual assents from
members of the Beaver Band, Canada further submitsthat it can be implied that, in Duncan’s case,
no such steps were required and the individuals who attested to the surrender were in fact present
at the meeting.?*

WithregardtotheFirst Nation’ schallengesto the surrender documernts, Canadafirst suomits
that no significance or negative inference should be attachedto the fact that al five voting members
signed the surrender document, but only three signed the affidavit. Subsection 51(3) of the Indian
Act merely prescribed that “ some of the chiefs or principal men present thereat and entitled to vote”
wereto certify the Band’ s assent.”*? Asto the suggestion that the surrender documents were forged,
Canada replies that the inconsistencies between a voter’s marks on different documents, or the
similarities between the marks of different voters on a single document, can be explained by the
common practice of having the signatory touch the pen as his mark is being made by the Indian

agent:

100. For example, to account for thethree marks on the surrender document being
made by the hand of one person, reference is made to a circular from Deputy
Superintendent General Pedley to Indian Agent Gooderham dated July 28, 1904
[which] statesin part:

“The Department’ s attention has been drawn to the fact that in some
instances when Agents make paymentsto I ndians and i ssue receipts,
which should be signed by mark (the Indian touching the pen), the
mark is made when the Indian is not present. According to law, a

z0 ICC Transcript, November 26, 1997, pp. 150-51 (Perry Robinson).

=1 Written Submission on Behalf of the Government of Canada, November 17, 1997, p. 19; ICC

Transcript, November 26, 1997, p. 137 (Perry Robinson).

=2 ICC Transcript, November 26, 1997, p. 134 (Perry Robinson).
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valid receipt cannot begiven by anilliterate person unless hetouches
the pen when “the mark” isbeing made. Agents are therefore warned
that in future the mark of an Indian must be made by the Indian
touching the pen, and theact must be witnessed by athird party, who
must sign aswitness. Before an Indian makes hismark to areceipt or
other document the transactions shoud be fully explained to him....”

(Ex. 6()))

101. It is submitted that this is consistent with the common law concerning
signaturesin the case of willswhich indicates that subscription by mark is sufficient
when a pen has been guided by another person or where the signature or mark has
been written by another while the signatory holds the tip of the pen.

102. In the case of a surrender, the validity is not dependent upon whether a
particular individual made their own mark. Rather, the key issue is, whether the
person “signing” was in fact present, was aware of the nature and content of the
document and intended to sign.?*®

Second, regarding the First Nation’s aagument that the surrender documents could not be
used to demonstrate thetruth of their own contents since they had been previously prepared and
appeared unaltered, Canada contendsthat the evidence does not bear thisout. Both Murison’ sreport
of October 3, 1928, and Angela Testawits sinterview illustrate, in Canada s view, that a meeting
was held and that the Indians in fact negotiated the terms of the surrender.?*

Third, to counter the First Nation’s position that the surrender documents may have been
inadequately executed, Canadaemphasizesthat notary W.P. Dundas—"theonly independent person
inrelationto thiswhole surrender” —attested to the fact that three members of the Band stood before
him in Waterhole and swore to the truth of their affidavit. Counsel submits that Dundas's
independence, and the risks he would have faced for knowingly attesting to afalse affidavit, mean
that he should be given the benefit of the doubt when assessing the integrity of that afidavit.”*

Finaly, Canada notes that, in making its case, the First Nation has relied primarily on the

evidence of elder John Testawits, who was not present when the surrender was taken and did not

23 Written Submission on Behalf of the Government of Canada, November 17, 1997, p. 35. Footnote

references omitted.

z4 ICC Transcript, November 26, 1997, p. 190 (Perry Robinson).

25 ICC Transcript, November 26, 1997, pp. 133-35 (Perry Robinson).
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return to the reserve until 1931. In counsel’ s submission, where this evidence conflicts with that of
AngelaTestawits, Angelashould be given “ pre-emptive credibility as sheisthe only voice we have
fromafirsthand, on-the-scene participant at the surrender meeting.”?*® The First Nation disputesthis
point, arguing that Angela s remarkswere made without legal advice or preparation in thecontext
of the claim. Counsel suggested that Angela s evidenceregarding the sale by her “old man” related
237

not to the surrenders but to the subsequent d spositions of the surrendered landsby publicauction.

He also questionad the weight that should be given to

... aportion, probably less than five minutesworth, of a 32-minute interview with
AngelaTestawitsin 1973 when shewas 80 years old and that occurred some45 years
after the eventsdescribed. Thistestimony isunsworn, unexamined and unexpl ained.
In[a] civil situation this would be hearsay with a capital H.?*®

Counsel further argued that Canada had an opportunity to cross-examine John Testawits on his
various statementsand statutory declarations, and, having failed todo so, should not beabletoimply
that he lied about what he had been told by Joseph, Samuel, Angelique, and even Angela Testawits.
Because John Testawits' s evidence was given inthe context of the Commission’ sinquiry, it should
be preferred to the information dbtained from Angela Testawits?*®

The Commission has set out in some detail the parties' arguments with respect to whether
ameeting took place because thisissue formsacentral theme of the First Nation’ s claim. However,
wehavelittledoubt that themeeting did, infact, occur. In particuar, weare struck by theremarkable
consistency between the accounts of Murison and Angela Testawits regarding the discussions
involving thethree additional termsinserted by Murison and the priceto be paid for the surrendered
lands. It will be recalled that Murison wrote in 1928:

26 ICC Transcript, November 26, 1997, pp. 130-31 (Perry Robinson).
= ICC Transcript, November 26, 1997, pp. 206-07 (Jerome Slavik).
28 ICC Transcript, November 26, 1997, p. 205 (Jerome Slavik).

29 ICC Transcript, November 26, 1997, p. 209 (Jerome Slavik).
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They asked what they would get for theland, but thisl was not ableto inform them,
but told them that it would be sold by public auction to the highest bidder which
seemed to satisfy them. The second condition is that all monies received from the
saleof thesaid landswould beplaced to their aredit and interest thereon paid tothem
annually on aper capitabasis. Alsothat aninitial payment of $50.00 be madeto each
member of their band on or before the 15" day of December, 1928. They also asked
if aportion of the proceeds could be used in the purchase of stock, farmimplements
and building materids and | inserted a condition in the surrender covering this
request.2*

In her interview, Angela stated in 1973:

The officialstold him [Joseph Testawits] thereisn’t afigure that we can count with
interms of money entitled to eachindividual with the amount of land you have sold,
now what do you want to do? He replied, “aslong as there isone of my people left,
every fall and spring money should be given to them.” His other request was that if
someone wanted to farm, he should be provided with atractor and implements, that
waswhat he wanted, we never saw any of thesethings. We received $200 in the fall
and the same in the spring but since my husband died we didn’t even get $50.%*

In the Commission’ s view, this brief excerpt from Angela sinterview deals with each of the items
described in the preceding quotation from Murison’s report: price, the initial payment, annual
interest payments, and farm implements. Asto the First Nation’ sobjection that Angela sstatements
constituted hearsay, we can only observe that there must surely be |ess objection to the evidence of
someone like Angela, who was actually there at the surrende meeting, than to that of John, who
merely relayed the recollections of others. In any event, we are more interested in Angela's
recollection of what was said and what she observed than in any use of those recolledions to
establish the truth of the statements made by Murison and Joseph Testawits, and for this reason we
do not believe that Angela' s evidence falls afoul of the hearsay rule.

240 W. Murison, Inspector of Indian Agencies, to W.M. Graham, | ndian Commissoner, October 3, 1928,

NA, RG 10, vol. 7544, file 29131-5, pt 1 (ICC Documents, pp. 253-54).

241 Interview of Angela Testawits, December 5, 1973, p. 3 (ICC Exhibit 6, tab G).
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Whileit istrue that Angela Testawits gave evidence at the age of 80,2 some 45 years after
the surrender, John Testawits s evidence, given at asimilar age, was not only second-hand but was
given closer to 65 years after thesurrender. It also displayed a number of troubling inconsistencies.
In hisstatutory declaration of December 3, 1991, John asserted that Samuel, Angeligue, and Angela
Testawitsattended the meeting with L’ Heureux,** but in his evidence before the Commission at the
community session in Brownvale on September 6, 1995, he stated that “[i]t was just those two old
ladies at Berwyn at the time of the signing of the surrender at Berwyn” and that Samuel was away
putting up hay.?** Similarly, during the course of atranscribedinterview with trader Ben Basnett on
February 25, 1992, John indicated that Joseph Testavits was absent during the surrender meeting
because he was away hayingat Spirit River and Bear Lake, suggesting a meeting in late summer or
early fall.** This evidence isconsistent with John' s statutory declaration,?® but it is contrary to his

interview before Commission counsel on August 15, 1995, where he stated:

| never signed nathing he [Joseph Tedawits] told me straight out. If somebody did
he said it’ s all hogwash becausel never signed nothing. How could | sign anything
when | was away. | was at Spirit River hunting all through, beaver hunt and that
would take right up to May and after that it was Juneand he was still not back from
the beaver hunt. And that’s asfar as | know .2’

22 It should be noted that, although in her interview Angela Testawits stated that “[r]ecently, | had my

age marked as 80 yearsold.” interviewer Richard Lightning recorded her age as 91 years: Interview of AngelaTestawits,
December 5, 1973, p. 1 (ICC Exhibit 6, tab G).

8 Statutory Declaration of John Testawits, December 3,1991, p. 5 (ICC Exhibit 10, tab A, Schedule 4;
ICC Exhibit 10, tab B, Schedule 7).

24 ICC Transcript, September 6, 1995 (ICC Exhibit 6, tab C, p. 36) (John Testawits).
245 Interview of Ben Basnett, February 25, 1992, p. 30 (ICC Exhibit 6, tab A).
246 Statutory Declaration of John Testawits, December 3,1991, p.5 (ICC Exhibit 10, tab A, Schedule 4;

ICC Exhibit 10, tab B, Schedule 7).

247 Indian Claims Commission, “Interview of EldersJohn Testawitsand Ted Knott Taken at the Mile Zero

Hotel, Grimshaw, Alberta,” August 15, 1995, p. 8 (ICC Exhibit 6, tab B).
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It also contradictshis evidence at the community session, which again suggests that the surrender
meeting would have taken place in late spring or early summer.?*® However, in our view, nothing
turns on these inconsistencies. It seams that John Testawits may have been recounting the
recollections of his predecessorswithregard to adifferent meeting in adifferent location (Berwyn),
involving different elders from those who participated in the surrender meeting on IR 152.

The Commission does not wish to be taken as being critical inany way of John Testawits or
as suggesting that he and the other elders on whose information he relied were not telling the truth.
Recalling eventsthat occurred as much as 65 years ago isadifficult undertaking at the beg of times,
and doubly so for someone who did not have the advantage of ex peri enci ng those eventspersonally.

Nevertheless, we conclude that the alleged meeting of September 19, 1928, actually took
place. As Canada has submitted, there is no evidence to suggest that Murison met with band
members individually or in small groups, as allegedly occurred in relaion to the surrender by the
Beaver Band. Murison wasfrank in describing hisdifficultiesin gatheringvotersfor the Beaver and
Swan River Band surrenders, but, as counsel for the First Nation admits, there is no report of any
similar efforts being required in relation to the Duncan’s Band

Likewise, we do not find it surprising that Murison met members of the Duncan’s Band on
Beaver IR 152 since, aswewill discuss below, John and James Boucher —and indeed other members
of the Band — may have resided on or near that resave at the time of the surrender. In fact, in
September 1928, it may well have been more convenient for many Band members to meet with
Murison on the Beaver reservethan on their own. As Laird reported with regard to paying treaty

annuities to the Band just over amonth earlier:

The next morning [August 3, 1928] | drove to Reserve No. 152, where the
Beaver Indians were paid, — 46 Indians — $250.00. There were 4 deaths on this
Reserve since the 1927 payments.

On the above Reserve, most of the Indians of Duncan Tustawits' Band were
encamped, who were paid after the Beaver Indians. Leaving Mr. Scovil to pay the
few remaining Indians of this Band on the Reserve near Berwyn [presumably IR

28 ICC Transcript, September 6, 1995 (ICC Exhibit 6, tab C, p. 41) (John Testawits).

249 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 22; ICC
Transcript, November 25, 1997, p. 50 (Jerome Slavik).
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151], | droveto Peace River (Crossing) and took train for Enilda, reaching Grouard
by stage at 7 in the morning of the 4th.>*°

We conclude that Canada s representatives likely met with band members on IR 152, where most
of them may have already congregated, and that three of the voters — Eban Testawits, James
Boucher, and Joseph Testawits — subsequently accompanied Murisonand Laird, or made their own
way, to Waterholeto swear the affidavit before Dundas. Thisis not to say that the alleged meeting
involving Samuel, Angelique, and Angela Testawits did not occur, but, evenif it did, that does not
mean that we would have to conclude that the surrender meeting did not happen.

We are mindful of the First Nation’s concerns with regard to the surrender documents.
However, the evidence before the Commission does not lead us to conclude that the surrender
documentswerefabricated, ascounsel for the First Nation urgesusto believe. We also disagreethat
the existence of different signatoriesto the surrender document and the affidavit should lead to the
implication that a meeting did not occur. As for the shortcomings, if any, in Dundas's jurat, we
consider those to be the sort of technical deficiency in certifying the surrender after the fact that
McLachlin Jfound insufficient to render invalid the surrender in Apsassin.

Although the First Nation arguesthat the surrender documents were prepared in advance of
themeeting, thereis, in our view, considerabl e evidenceto suggest that they may have beenredrafted
onsite. Murison’ sreport of October 3, 1928, and AngdaTestawits' s evidence bothindicatethat the
additional termswerediscussed. Perhaps moretelling, however, arethe documentsthemselves. The
date on the surrender document — “this nineteenth day of September in the year of our Lord one
thousand nine hundred and twenty-eight” —is, like the rest of the document (with the exception of
the handwritten word “ September”), typewritten without any cbvious amendment. Weare at aloss
to explain why the word “ September” was handwritten. Although we might speculate as to the
reason, we would neverthel ess be surprised, assuming thisdocument was prepared in advance, if the
draftsman would have known the exact day of the month — the nineteenth — on which the document
would be executed. Similarly, on the affidavit, the names of Murison and the principal men, the

location in which the affidavit was sworn, and the date on which the affidavit was sworn were d|

20 Harold Laird, Indian Agent,to Assstant Deputy and Secretary, December 4, 1928, NA, RG 10, vol.

6920, file 777/28-3, pt 3, C-8012 or C-10980 (ICC Exhibit 15, vol. 3).
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completed by typewriter. We fail to see how this document could have been prepared in advance,
sincethe names of the deponents and the date of the meeting to swear the affidavit would likely have
remained uncertain until the actual event. Even counsel for the First Nation seemed prepared to
concede at the community session that Murison “obviously had a typewriter with him, because he
typed up an aternative form [of surrender for IR 151H] on the 20th [of September, 1928]...."%"
Moreover, we note that, when he sent the new forms to Indian Commissioner Graham on August
9, 1928, Acting Deputy Superintendent General J.D. McLean wrote that “[a]dditional copies of
surrender formsare herewith, in order that the change in thename of the Band may be made” ;2 this
language appears to antid pate that the new documentswere yet to be prepared. In conclusion, it
seems apparent that, even if documents were prepared in advance, new ones were drawn up to
incorporate the additional terms and the particulars of execution.

Neverthel ess, having concluded that ameeting did take place, wemust still consider whether
the other criteriain section 51 of the 1927 Indian Act were satisfied.

Wasthe M eeting Summoned to Deal with the Surrender?
In dealing with this criterion, Estey Jin Cardinal stated: “Firstly, the meeting mus be called to
consider the question of surrender explicitly. It may not be attended to at aregular meeting or one
in respect of which express notice has not been given to the band.”?* It will be seen that there are
two aspects to this criterion: the purpose of the meeting, and notice.

Astowhether the meeting was summoned for the purpose of dealing with the surrender, this
point was not really argued before us. Canada takes it as given that the meeting was called to
consider thesurrender, whiletheFirst Nation, aswe have discussed, deniesthat ameetingwascalled

or took place at dl.**

=t ICC Transcript, September 6, 1995 (ICC Exhibit 6, tab C, pp. 100-01) (Jerome Slavik).

2 J.D.McLean, Acting Deputy Superintendent General, to W.M. Graham, Indian Commissioner, August

9, 1928 (ICC Documents, p. 218).
8 Cardinal v.R., [1982] 1 SCR 508, 13 DLR (4th) 321, [1982] 3 CNLR 3 at 10.

=4 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 45.
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On this point, it will be recalled that A.F. MacKenzie, the Acting Assistant Deputy and
Secretary for Indian Affairs, asked Laird on April 4, 1928, “[W]hat would be the most suitable time
to call ameeting of these Indiansfor thepurpose of considering this matter [the surrender] ?'%>° Laird
responded that August 6, 1928, “the date advertized for the payment of Annuities to the Indians
interested in the small Reserves mentioned, would be a suitabledate for ameeting of the Band.”#*®
Ultimately, annuities were distributed on August 3, 1928, at which time, according to Murison’'s
October 3, 1928 report, Band members were notified that there would be a meeting later that year
to consider “the question of surrender.” It is unclear whether the failure to deal with the surrender
in early August resulted from concerns that the meeting to pay annuities might then be considered
to have been called for a purpose other than surrender, contrary to subsection 51(1); alternatively,
that failure may have stemmed from the delays in providing the replacement surrender documents,
which were not sent to Murison until August 9.%7 In any event, there seemsto be little doubt, from
the Commission’ s perspective, that the September 19, 1928, meeting was summoned for theprecise
purposeof dealing with the surrender, particularly sincethereisno evidenceto suggest that any other
business took place there.

Turning to the question of natice, the First Naion submits that the Crown failed to give
notice of asurrender meeting®™® or, at the veryleast, that the notice wasinsufficient and certainly not
what Estey Jreferred to as “ express notice.”?*° Although prepared to acknowledge that four male
membersof the Band were advised on August 3, 1928, uponreceiving treaty annuities at Dunvegan,
“that an official would meet them sometime later thisyear to take up the question of surrender with

them,” counsel for the First Nation arguesthat this advicefailed to stipul ate adate, time, or location

x5 A.F. MacK enzie, Acting Assistant Deputy and Secretary, DIA, to Harold Laird, Indian Agent, April

4, 1928, DIAND file 777/30-8, vol. 1 (ICC Documents, p. 200).

26 Harold Laird, Indian Agent, to Assistant Deputy and Secretary, DIA, April 10, 1928, DIAND file
777/30-8, vol. 1 (ICC Documents, p. 201).

= J.D. McLean, Acting DSGIA, to W.M. Graham, Indian Commissoner, August 9, 1928 (ICC
Documents, p. 219).

28 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 68.

%0 ICC Transcript, November 26, 1997, p. 215 (Jerome Slavik).
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of the meeting or any indication of whether the purpose of the meeting wasto take the surrender or
simply to discuss possible taams.”® Counsel also refersto Scott’ s instrudions to his agents, which
stipulated, in the absence of aband’ sown rules on the subject of notice, the conspicuous posting of
printed or written notices on the reserve at least one week before the surrender meeting, followed
by theinterpreter delivering, where practicable, written or verbal noticeto each Indian onthevoters
list not less than threedays before the meeting; inthe event that an agent was unableto comply with
these instructions, he was instructed to provide sufficient reasons detailing hisfailureto do so. In
counsel’ s submission, athough Murison would have known of Scott’s instructions, there is no
record of notices being posted on the reserve,®* no record of written or verbal notice being given to
eligible voters, and no record of any reason for failing to provide such notice.?*?

Moreover, counsel contends that, of the four individuals to whom notice was given during
the payment of treaty annuitiesat Dunvegan on August 3, 1928, John and James Boucher werelong-
time residents of the Beaver reserve, Emile Leg resided near Eureka River, and Francis Leg was of
no fixed address. Therefore, since Murison gave no report of any efforts to gather band members,
as he did with the Beaver and Swan River Bands, counsel concludes that those band members
resident on IR 151 must havereceived no notice of themeeti ng.”*® Accordingly, “it strainscredulity,”
in counsel’s submission, “to accept tha the maority of the eligible voters of Duncan’s were
allegedly assembled late in the afternoon of September 19, 1928 on the Beaver Indian Reserve with
virtually no notification or effort on the part of Murison.”#**

Besides its objection that Scott’s instructions to his Indian agents did not superimpose a
secondary order of mandatory surrender regquirements over and above the provisions of the Indian
Act, Canada takes the position that those instructions were simply not practical in Duncan’s case.

Counsel assertsthat, if thereisno place on areserve to conspicuously post a notice, since the band

20 ICC Transcript, November 25, 1997, p. 91 (Jerome Slavik).

%1 ICC Transcript, November 25, 1997, pp. 82-83 (Jerome Slavik).

%2 Written Submission on Behalf of the Duncan’s First Nation, November 17, 1997, pp. 45-46.
3 ICC Transcript, November 25, 1997, p. 52 (Jerome Slavik).

264 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 22.



Duncan’s First Nation Inquiry — 1928 Surr ender Claim 99

is not resident there, it would be absurd to suggest that posting a notice should be a mandatory
requirement when it would obviously not suffice to notify people of the impending meeting. It then
becomes necessary, in counsel’ s view, to resort to other means of giving notice.”

Whatever those other means might have been, Canada contends that prior notice of the
meeting was in fact given, and that the surrender affidavit isat least prima facie evidence that the
Crown' srepresentatives complied with the statute.?®® Moreover, in aletter dated January 31, 1997,
from Michel Roy, the Director General of the Specific Claims Branch, to Chief Donald Testawich
and counsel for the First Nation, Canada stated:

The evidenceindicates that the matter of asurrender was not rai sed unexpectedly as
it had been discussed with DFN [Duncan’s First Nation] members on at least two
earlier occasons, including: & treaty time on July 10, 1925; and at a July 14, 1927
meeting between Agent Laird and DFN membersat which timethe parties discussed
the possibility of surrendering reserves 151 and 151B to 151G. The evidence
indicatesthat notice was gven on August 3, 1928 to the effect that an official would
meet with the DFN sometimein theyear totake up the question of asurrender.... In
Canada' s view, the fact that a majority of eligible voters attended the surrender
meeting is also indicative of sufficient notice.®’

Counsel further points to Murison’s report that “[t]hese Indians were prepared for me and had
evidently discussed the matter very fully amongst themselves™ as evidence that sufficient notice of
the meeting to consider surrender had been duly given to Band members.*®

The Commission is inclined to agree with Canada on this point. For reasons we have
previously given, we haveless difficulty than the First Nation in accepting that band memberswere

able to assemble on Beaver IR 152 on September 19, 1928, since it appears that they may have

%5 ICC Transcript, November 26, 1997, p. 154 (Perry Robinson).
26 Written Submission on Behalf of the Government of Canada, November 17, 1997, pp. 17-18; ICC
Transcript, November 26, 1997, p. 156 (Perry Robinson).

267 Michel Roy, Director General, Specific ClaimsBranch, Indianand Northern AffairsCanada, to Donald
Testawich, Chief, Duncan’s First Nation, and Jerome Slavik, Ackroyd, Piasta, Roth & Day, January 31, 1997 (ICC
Exhibit 11, p. 4).

268 Written Submission on Behalf of the Government of Canada, November 17, 1997, pp. 17-18; ICC
Transcript, November 26, 1997, pp. 154-55 (Perry Robinson).
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already been there, having recently received their treaty annuities on that reserve. However, given
the First Nation’ s doubts regarding the whereabouts of band membersin 1928, the Commission has
undertaken a careful review of the treaty annuity paylist for that year.

Of the 50 band members paid in 1928, it appears that 19 — including the Bouchers and the
Legs—were paid on the Beaver Band's IR 152A near Dunvegan, two were paid at Grouard, one at
Sucker Creek, one at Whitefish Lake, one at Swan Lake and two othersat specified but illegible
locations. With respect to the remaining 25, including the three Testawits brothers, thereis nothing
on the paylist toindicate where they received their annuities. However, Laird reported on December
4, 1928, that “most” of the Indians of the Duncan’s Band were “encamped” and paid on IR 152 on
August 3, with Laird  sassistant paying “the few remaining Indians of this Band on the Reserve near
Berwyn” on August 6, 1928.”° Thereferenceto “most” of the Indians being paid at IR 152 appears
incongruousif Laird meart only those 19 band members who were paid on IR 152A at Dunvegan.
Obvioudy, 19 individuals would not represent “most” of the 50-member Band. Perhaps other
memberswerepaidon IR 152 at Fairview, and at the same time received notice of thefall surrender
meeting, but the evidence on this point isinconclusive. More significant isthe fact that Laird came
acrossmost of the membersof the Band at IR 152 in August without having summoned themto be
there thisillustrates that it should not have been surprising for them to be there in September and
for the surrender meeting to have been held there, since that was where they frequently congregated
and received their annuitiesin any event.

It is significant, in our view, that, even if only four potential voters were given notice a&
Dunvegan on August 3, 1928, two of the remaining potential votersin fact attended the meetingand
were, in Murison’ swords, prepared to discussthe surrender. Further evidenceof this preparedness
isdemonstrated in the Band’ s negotiation and settlement of theterms of the surrender, asillustrated
inMurison’ sreport and AngelaTestawits scommentsconcerning the additional conditionsinserted
in the documents at the Band' s request. We have also had regard for Canada’ s agument that the
issue of surrender was raised with the Band at meetings on July 10, 1925, and July 14, 1927, the

269 Harold Laird, Indian Agent, to Assistant Deputy and Secretary, December 4, 1928, NA, RG 10, vol.
6920, file 777/28-3, pt 3, C-8012 or C-10980. Interestingly, there is nothing on the paylist to sugged that anyone was
paid near Berwyn.
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implication of which isthat the subject was not new to band members when the surrender meeting
took place on September 19, 1928. Similarly, on March 10, 1928, Laird anticipated receiving
inquiries from band members returning from the hunt “as to whether any action has been taken
refgarding] the suggested surrender of their small reserves.”?” In this sense, the evidence is
reminiscent of the findings of Addy J at trial in Apsassin, as relied upon by McLachlin Jin the
Supreme Court of Canada:

1 That the plaintiffs had known for some considerable time that an absoute
surrender of 1.R. 172 was being contempl ated;

2. That they had discussed the matter previously on [sic] at least three formal
meetings whererepresentatives of the Department were present;

3. That, contrary to what has been claimed by theplaintiffs, it would be nothing
short of ludicrous to conclude that the Indians would not aso have discussed it
between themselves on many occasions in an informa manner, in their various
family and hunting groups®™

We acknowledge that the record is lacking in details regarding the date, time, and place of the
surrender meeting, but we must concur with Canadathat posting anotice on the reserve inthis case
would have been an exercisein futility. The real key is not the means of notice but the sufficiency
of that notice. We conclude that there was apparently sufficient notice, since most of the eligible

voting members attended and were reportedly prepared to proceed.

Wasthe M eeting Summoned Accor ding to the Rules of the Band?

Even if the members of the Duncan’ s Band received adequate notice of the surrender medting, the
First Nation contends that the Crown’ s representatives failed to summon or conduct themeeting in
accordance with the Band's practices?” In the First Nation’s submission, the Band should have

controlled where and when the meeting wasto be held, what the subject matter of the meetingwould

210 Harold Laird, Indian Agent, to Assistant Deputy and Secretary, DIA, March 10, 1928, DIAND file
777/30-8, vol. 1 (ICC Documents, p. 196).

e Blueberry River Indian Band v. Canada (Department of Indian Affairsand Northern Development),

[1995] 4 SCR 344, [1996] 2 CNLR 25, 130 DLR (4th) 193 at 372 (SCR), McLachlin J

ar2 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 68.
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be, how notice of the meeting would be given, and who would be entitled to attend. As counsel
stated:

When you call a meeting, youthink of all those things. It’s a fundamental issue of
being able to control the process. Control. That’ s what summoning according to the
rules of the Band mears. The Indians control the process. In this case there is no
evidencethat anyonein the Band summoned a Band meeting together on the Beaver
Indian Reserve. They didn’t control the process. They didn’t control all those crucial
factors that so much affect the outcome, timing and substance of a decision.

Who did control that? The Department. Is there any explanation of the
Department what they thought the rulesof the Band were throughout this by anyone?
NO.273

Relying on the evidence of John Testawits, counsel submitted that the Band’s normal practice for
summoning a meeting was that “they would call a meeting at someone’ s home on the reserve, and
they would have the whole community come and discuss an important event, and that the meeting
would be held on the reserve in the community, not somewhere else.”?* Since the September 19,
1928, meeting was held 30 miles from the reserve, without notice or recorded effortsof trying to
gather people to attend, and since the Band did not control the process, the meeting was not called
according to therules of the Band. In the First Nation’s submission, this represented a substantive
breach of the Indian Act surrender requirements and thus invalidated the surrender 2"
Canadarespondsto these submissionsin two ways. First, it arguesthat John Testawits was
away at school when the surrender was taken and therefore is not in a position to speak about the
Band’s rules for calling meetings at that time. Second, it contendsthat there is no evidence before
the Commission that the Band had any rules for calling meetings at that time in any event.?’
Accordingto counsel, John Testawits sevidence, to the extent that it can be given weight, illustrates

a lack of “any authoritative procedures on calling meetings’ and “suggests the existence of an

s ICC Transcript, November 26, 1997, p. 213 (Jerome Slavik).
2 ICC Transcript, November 25, 1997, p. 94 (Jerome Slavik).
n ICC Transcript, November 25, 1997, pp. 94-95 (Jerome Slavik).

21 Weritten Submission on Behalf of the Government of Canada, November 17, 1997, pp. 16-17.
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informal and flexible practice,”?”” much like that found by Killeen Jin Chippewas of Kettle and
Stony Point and by Addy J (without contradidtion by the Federal Court of Appeal or the Supreme
Court of Canada) in Apsassin. TheFirst Nation having failed to establish governing rulesof practice,
counsel submitsthat the Indian Act’ srequirement for calling meetingsin accordancewith band rules

simply does nat apply in these circumstances:

... the requirement to summon the meeting according to the rules of the Band
essentiallyonly appliesif theBand actually had rulesfor cdling meetings. Otherwise
notice is going to have to be given to the Band members, and if there is no
established Band practice, | would submit that whatever is going to work for the
Band to get them at this meeting is going to be thecourse of condud that isgoing to
be undertaken.?’®

In Chippewas of Kettleand Stony Point, the plaintiff Band similarly alleged that a surrender
meeting had not been called in accordance with the rules of the Band. Those rules, in the Band’'s
submission, required aBand Council Resolution to authorize aGeneral Council meeting to consider
a surrender proposal. Since the surrender meeting in that case had not been authorized by a Band
Council Resolution, the Band submitted that the requirements of subsection 49(1) of the 1906 Indian
Act had not been met. However, Killeen J rejected this argument, concluding that, although there
was evidencein that case of previous General Council meetings being summoned by Band Council
Resolution, “there is no convincing evidence that the Band had a written or customary rule, of an
inflexible nature, requiring that such a Band Council Resolution precede the Genga Council
meeting.”?"

Similarly, in Apsassin, the plaintiff Band argued that the surrender was invalid becausethe
surrender meeting had not been called in accordance with the rules of the Band. Addy Jheld that the

an Written Submission on Behalf of the Government of Canada, November 17, 1997, p. 17.
2. ICC Transcript, November 26, 1997, p. 151 (Perry Robinson).
2’ Chippewasof Kettleand Stony Point v. Canada (Attorney G eneral), [1996] 1 CNLR 54 (Ont. Ct (Gen.

Div.)) at84.
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Band bore the onus of establishing that it had rulesfor summoning meetings or council, but tha this
evidentiary burden had not been met on the facts in that case?*°

In light of these authorities, the Commission has carefully reviewed John Testawits's
evidence regarding the Band’s practice for calling meetings in 1928, and we believe that certain

portionsof it warrant highlighting. Onexamination by counsel for the Frst Nation, Testawvitsstated:

Q ... If the Indian Agent wanted to get some information from you or to make
adecision, hewouldn’'t call a council meeting. How would he do it? Would
he just talk to you or talk to someone dse? Would he talk to Joseph? How
would hedo it?

Y ou mean beforel got —

Y es, before —

WEell, the Indian Agent would come, and he talked to the people, and get to
talk —we gather asameeting, just likethis, just to get together onit, and then
we talk about it ahead of time, what’s our intentions, what should be done
and this and that, and we consult with the elders, of course, Joe, and that is
theway we accomplished things. We didn’t need no band council resolution.
There wasn't no band council at that time, no chief yet. So whatever
consensus the people said — the grassroots people is the ones we consulted
with, and whatever they figured best, well, that’ sthe way we done it until
suchtimeas| gotin as chief, and then we got aband council resolution from
there on.

To make an important decision, then, the people would have a meeting
amongst themselves to talk about it?

Y eah, we had a meeting amongst ourselves, yeah.

So would that include the men and the women?

We bring in everybody before | was chief. We bring in everybody. We had
a meeting in somebody’s house. Sometimes Uncle Joe's house, and
sometimes Angelique’s, Mr. Jack Knott’s place.

That is the way they had been doing it for years. They would meet at
somebody’ s house on the reserve and talk it over?

Y eah.

Do you think that is the way they woulddo it while you were away & school
inthetwenties? They woul d do it the same way?

Oh, yes, they would do the same process. They would tak about it.
Whichever way the best thing that could be done, that is the way they done
it. But | wasn’t around, so they just done it their way, and that’s it.

>0 >

>0 >» O

> O>» O

20 Apsassin v. The Queen, [1988] 1 CNLR 73 (FCTD) at 88.
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But if they had to make an important decision, though, they would meet.
There would be ameeting at somebody’ s houseto talk about it.

M-hm.

They wouldn’t make an important decision —one person wouldn’t make an
important decision on their own.

They all haveto get intogether on it, not just one person. Because they used
judgment of people, the grassroots people. They are not wrong. They bring
in everything, whatever they figurethey could do best, it should be done, and
that isthey way they do it. Just as simple asthat. Now it takes a band council
resolution to get it going.

But in those days, all the adults would gather at somebody’ s house and talk
it over?

Yeah. You didn't need to be at somebody’ shouse. Y ou could go in atepee,
sometepeesand sometents, go there and sitaround and talk about it, and that
isit. When you are done, you are done. Just as simple as that.

If they had an important decision to makein the community, would they go,
for example, and hold a meeting at Fairview? In, say, the twenties and
thirties, would they go all the way to Fairview to hol d a meeting?

No, not necessarily....

When the Indian Agent wanted adecision from themembers, he wouldcome
to the reserve.

The people cometo him. He comeswithhisbuggy. Most of thetime, they are
driving the buggy, little buggy. They come. When he come there, everybody
knowsabout it, becausethey know they going to get that treaty money or they
are going to get rations. That isrelief, we cal it.

But Johnny, the point | am trying to get to you isthat, in your view, if there
was an important decision to be made, you would not go to — you wouldn’t
have all the adults and women and everybody go to Fairview for a meeting
with the Indian Agent. The Indian Agent would come to the reserve.

Y eah, that'swhat | said.**"

From this excerpt, we conclude that meetings of the Duncan’ s Band were convened on arelativdy

ad hoc basis, without much concern for niceties of form. The Band simply adopted whatever course

it thought best to deal with the problem at hand. The Band’ s meetings may have been, but were not

necessarily, heldin someone’ shouseor even onthereserve. Asfor the Band' scontrol of themeeting

process, thereisvirtually no evidence of how the 1928 surrender meeting was conducted, although

281

added.

ICC Transcript, September 6, 1995 (ICC Exhibit 6, tab C, pp. 62-65) (John Testawits). Emphasis



106 Indian Claims Commission

we havealreadyfound it morelikelythat Murison cameto thelndianson IR 152 than that they came
to him.

The Duncan’ sBand, like many bandsinthe Treaty 8 area, appearsto have been aband more
in name than in substance, constituting asit did a collection of families assembled for the purposes
of hunting and trapping. Its pegple were not acohesive group but rather seem to have congregated
from time to time only as circumstances might require, such as for the annual payment of treaty
annuities® Therefore, it is not surprising that the Band should have little or nothing in the way of
formal rules or procedures for calling and conducting meetings, and that, when Band membersdid
get together to deal with issues that might arise, they would do so on an informal basis.

Based on this scant evidence, we conclude, as Addy Jdidin Apsassin, that the First Nation
has failed to establish that it had any fixed rules in 1928 for summoning meetings or councils.
Accordingly, we cannot infer that the meeting was called in contravention of band rulesor practice,

nor can we hold that Canada was in breach of this provision of subsection 51(1).

Who Werethe MaleM embers of the Band of the Full Age of 21 Years?
Having concluded that there was a surrender meeting, summoned with sufficient notice and without
contravening any rules of the Band, for the specific purpose of dealing with the surrender, and held
in the presence of duly authorized officers of the Crown, weturnnow to the eligibility requirements
of section 51.

The first criterion for determining whether an individual was entitled to attend and vote at
asurrender meeting in 1928 is set forth in subsection 51(1) of the 1927 Indian Act. That subsection

22 As Neil Reddekopp commented:

From the standpoint of social organization and the occupation and use of land, the distinction between
the Beaver and the Cree isinconsequential. As with the Cree, the basic social and economic unit for
the Beaver wasthefamily, either nuclear or extended, and the | argest permanent entity was the hunting
band, made up of two or more families related by kinship ties. These hunting bands functioned
independently of each other from the autumn of one year to the spring of the next. Each summer, a
number of hunting bands would come together to form a regional band at a spot which favoured
fishing, haying and hunting non-forest animals such as bison. One area which met all of these criteria
and was admirably suited for spending the summer was found along the north bank of the Peace River
between Dunvegan and the confluence of the Peace and Smoky Rivers.

G.N. Reddekopp, “ The Creation and Surrender of the Beaver and Duncan’s Band’ s Reserves,” pp. 4-5 (ICC Exhibit 5).
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stipulatesthat a surrender “ shall be assented to by amajority of the male members of the band of the
full age of twenty-oneyears.” Therefore to beeligibletovote, anindividud wasrequiredtobe male,
amember of the Band, and at least 21 years old.

Generd ly, in considering these criteria, the First Nation submitsthat the Commission should
assess the Band' s paylists and surrender voters' list with acriticd eye. Laird was described by his
successor as “manipulative and careless’ in handling paylists, and was later found to have
misappropriated fundsby failing to deliver annuity paymentsor by pocketing paymentsfor deceased
individualswhom hereported astill alive. Moreover, he characteristically underreported adult band
members. For these reasons, the First Nation argues that Laird’ s integrity and competence should
be questioned, and that his paylists should be considered “inherently unreliable.” %

Asfor Murison, counsel contendsthat thereisno evidenceto indicate that he madeinquiries
into whether theremight be other eligiblevoters, such as Alex Mooswah, or whether theindividuals
on his voters' list actualy qualified as being habitually resident on or near, and interested in the
reserve. Since Murison allegedly induded two deceased members of the Beaver Band as eligible
votersin that Band' s surrender documentation, and showed one of thosetwo as an actual signatory
to the surrender, it should be open to the Commission, inthe First Nation’ sview, to infer that proper

assent to the Duncan’ s surrender was not obtai ned:

So on paper it looked good. | mean Murison knew how to paper over the
event, that’s my point. But the analysis of hisvoterslist there, and how the vote was
taken and the conduct of Murison didn’t comply with what he said occurred in his
Affidavit.

The conclusion is that Murison was either negligent, careless, manipulative
and in any event self-servingand negligentin his pursuit of these surrenders. In our
view, he showed callous disregard for both the requirements of the Act and of the
truthfulness of hisstatements.®*

23 Written Submission on Behalf of the Duncan’s Firg Nation, Novembe 12, 1997, p. 25; ICC
Transcript, November 25, 1997, p. 58 (Jerome Slavik).

24 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 25; ICC
Transcript, November 25, 1997, pp. 59-60 (Jerome Slavik).
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For its part, Canada stands by Murison’s surrender voters' list, noting that both Murison and the
three band memberson the surrender affidavit sworethat the surrende was assented toby amajority
of the seven male members of the Band aged at least 21 years and entitled to vote.®

The Commission has had occasion to review various band payligsand voters' listsover the
years, and we know they have not always proven to be accurate reflections of band membership or
other information indicated on theface of thoselists. For example, inthe present case, the November
7, 1928, paylist for the first advance payment of $50 from the surrender proceeds to the Duncan’s
Bandrecordsatotal of eight men asband members, including Isadore M ooswah (now knownasTed
“Chick” Knott), whose age was shown as 23 years. The subsequent paylistsfor the second payment
of $50 and interest paymentsto 1932 a so show Isadore Mooswah as being 23 or 24 years of age”™®
and thus eligible, on at least a prima facie basis, to vote at the surrender meeting. However, at the
Commission’ scommunity session on September 6, 1995, Ted K nott declared that he attended school
in the 1930s, and he gave his age as 82 years.®’ This means that he would have been born in 1913
and only 15 years of age at thetime of the surrender —andthusineligibleto vote. Asaconsequence,
we agree with counsel for the Hrst Nation that we must carefully consider the paylist and voters' lig
information and, wherever possible, determine whether thereis other evidenceto prove or disprove
the contents of those lists.

It is in this context that we now turn to our review of the First Nation’s challenges to
Murison’s interpretation and application of the eligibility requirements in subsection 51(1) with
regardto Alex Mooswah and the L eg brathers. Wewill then consider certain evidenceraised by John
Testawits regarding John Boucher’ s eligibility under that subsedtion.

25 Written Submission on Behalf of the Government of Canada, November 17, 1997, pp. 20-21.

26 Paylist of Firs Advance Payment of Indians re Surrender of Reserves Nos. 151,151B,151C, 151D,
151E, 151F and 151G, Duncan’sBand, November 7, 1928 (ICC Exhibit 6, tab K); Paylist of Second Advance Payment,
Surrender of Reserves Nos. 151, 151B, 151C, 151D, 151E, 151F and 151G, Duncan’s Band, January 28, 1920 (ICC
Exhibit 6, tab L); Paylist of First Interes Payment, Duncan’ sBand, September 20, 1930 (ICC Exhibit 6, tabs M and N);
Paylist of Second Interest Payment, Duncan Tustawits’ Band, January and February 1931 (1CC Exhibit 6, tab O); Paylist
of Third I nterest Payment, Duncan’s Band, undated (IC C Exhibit 6, tab P).

281 ICC Transcript, September 6, 1995 (ICC Exhibit 6, tab C, p. 26) (Ted Knott).
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Alex Mooswah

The First Nation contends that Alex Mooswah was 27 years old at the time of the surrender, but,
despitebeing old enough tobe eligibleto vote, wasfor somereason excluded fromthevoters’ list.2%®
In drawing this conclusion, counsel relies heavily on the following evidence of Neil Reddekopp, a

lawyer/geneal ogist with the Province of Alberta’ s Department of Aborigind Affairs:

Most documents associaed with the Lesser Slave Lake Agency suggest that
Alex Mooswah was born in approximately 1910. Murison gave his age as 19 in
January 1930, but, aswith Isidore Mooswah, Murison did not meet Alex. It was not
until 1936 that Alex Mooswah received his own ticket, and hisage was given as 29
in 1939.

On the other hand, thereis convincing, if circumstantial, evidencethat Alex
M ooswah was approximately 27 years of age when the Duncan’ s surrender votewas
heldin 1928. Someof thisiscontextual relating to theinterpretation of entriesonthe
paylistsregarding Alex Mooswah and hisfather, Modeste Mooswah. Paylist entries
for the latter do not indicate the birth of aboy in 1910 or 1911, the yeasin which
Alex would have to have been born in order for his age to match Murison’s 1930
estimate or the age given on the 1939 paylist. The only male births to Modege
Mooswah’s ticket were recorded in 1902 or 1916. Alex Mooswah's own ticket
indicates that his wife was 47 years of age in 1942, which alone would suggest that
Alex was morelikely to be approximatdy 40 than about 25 at thet time. Added to
this, both Isidore Mooswah [ Ted Knott] (bornin 1913), Alex Mooswah'’ scousinand
John Testawits (born in 1915) remember Alex as being considerably older than
themselves.

Finaly, parishrecordsreved that Alex Letendre, the son of Modeste L etendre
and Marie Tranquille was born on December 27, 1901, and his January 14, 1902
baptismwasrecorded inthe parish register at Spirit River. Identification of thischild
asAlex Mooswahrequires, of course, the conclusion that the M odeste M ooswahwho
was Number 15 of Duncan’s Band and the M odeste L etendrewho was the father of
Alex Letendre were the same person. In this regard, it should be noted that the
interchangeabl e use of the names Monswa (or Mooswah) and L etendre is common
in parish records through northern Alberta. There is also considerable overlap
between the birth of children to Modeste Letendre and Marie Tranquille and the
appearance of children on the ticket of Modeste Mooswah. Not only doesthe birth
of Alex Letendre in December 1901 correspond to the appearance of a boy on
M odesteM ooswah’ sticket in 1902, thebirthsof Charlottein April 1904, MarieRose

28 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 26.
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in May 1908, and Elise in June 1911 correspond to the appearance of girls on the
ticket in 1904, 1908 and 1912.%°

Canada responds to the First Nation’s submission by dting the confliding evidence in
Reddekopp’s report as evidence that the First Nation has failled to establish on a balance of
probabilities that Alex Mooswah should have been an eligible voter.2° Moreover, after reviewing
Ted Knott’s evidence at the community session that he last saw Alex Mooswah in the summer or
fall of 1935, at which time, in Knott’s opinion, Alex was about 20 years old, Canada argues that
Alex could not have been 21 years old in 19287

Having considered the evidence, and subject to the questions of residency and interest in the
reserveraised by the First Nationin relation to the Leg brothers and other members of the Band, we
are prepared to conclude on a prima facie basis that Alex Mooswah should have been included on
thevoters' list, although, as Canada suggests, it remainsto be determined whether thisoversight has

any practical or lega significance

Emileand Francis Leg

With regard to Emile and Francis Leg, the First Nation’s primary position isthat, even if they were
band members, they wereineligible to vote because they werenot habitually resident on or near, or
interested inthe Band’ sreserves, asrequired by subsection 51(2) of thelndian Act. Wewill consider
that argument later in this report. First, however, we should consider John Testawits's evidence,

based on discussions with his mother, that the L eg brothers were not even members of the Band,?*

29 G.N.Reddekopp,“ TheCreation andSurrender of theBeaver andDuncan’ s Band's Reserves,” pp. 107-

09 (ICC Exhibit 5). Footnote references omitted.

20 Written Submission on Behalf of the Government of Canada, November 17, 1997, p. 21.
21 ICC Transcript, November 26, 1997, pp. 171-72 (Perry Robinson).
202 ICC Transcript, September 6, 1995 (ICC Exhibit 6, tab C, pp. 43-44) (John Testawits); Statutory

Declaration of John T estawits, December 3, 1991, p. 8 (ICC Exhibit 10, tab A, Schedule 4; ICC Exhibit 10, tab B,
Schedule 7); Indian Claims Commission, “Interview of Elders John T estawits and Ted Knott Taken at the Mile Zero
Hotel, Grimshaw, Alberta,” August 15, 1995, pp. 2-3 and 6 (1CC Exhibit 6, tab B); Written Submission on Behalf of the
Duncan’s First Nation, November 12, 1997, p. 28.
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acontentionwhich,if true, would also havedisqualified them from voting. Canadatakesthe position
that both Emile and Francis were band members®?

It is interesting that counsel for the First Nation has not vigorously pursued this line of
argument. By tacitly concedingthat the Legs may have been band members while at the same time
arguing that they were ineligible to vote for reasons of lack of residency on and interest in the
reserves, counsel seeks to argue that the Legs should be counted for purposes of establishing a
guorum for asurrender meeting, but should not be counted for the purposes of determining whether
amajority of the male members of the Band aged & least 21 years assented to the surrender.

We will return to the issues of quorum and majority assent, but for now we fedl that we can
safely conclude that Emile and Francis Leg were members of the Duncan’s Band. Both joined the
Band in 1905 with their mother when she married into the Band, and they were gven their own
tickets on the annuity paylist in 1914 and 1915, respectively.?®* Neither appearsto have resided for
any length of timeor at all on any of the Band’ sreserves, but, aswewill see, that was not necessarily
unusual for members of this Band. While the Legs' hunting and trapping may have taken them far
afield and appears to have led to only sporadic contad with their Band, both consistently received
their annuitieswith othe band members from 1905 until well after the 1928 surrender. We seelittle
intheway of concrete evidenceto suggest that theL eg brothers bel onged to another band and, based
ontheir consistent inclusion onthe Duncan’ sBand’ spaylistsover manyyears, we concludethat they

were members of the Duncan’s Band.

John Boucher

Although thisissue did not form amajor pillar of its submission, the First Nation tendered evidence
and argument to the effect that the 1928 surrender documentswerefabricated because, although John
Boucher appears as a signatory, he may have aready been dead by that dae. In his statutory
declaration of December 3, 1991, elder John Testawits stated that John Boucher was dead before

203 ICC Transcript, November 26, 1997, pp. 180-81 (Perry Robinson).

204 Paylist Comparison Database (ICC Exhibit 15, vol. 1).
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Testawits returned home from school in 1931,*° and in his August 15, 1995, interview by
Commission counsel, Testawits added that Boucher “ died before 1928 according tothe records.” 2%
Counsel for the First Nation tied this evidence into his argument that Agent Laird’ spaylists shoud
not be trusted, given the extent of the paylist fraud in which Laird was later shown to have been

engaged:

Mr. Reddekopp estimated that Mr. Boucher was probably born in around 1860,
which at the time of the alleged surrender would have made him 68. There is no
report of death either before 1928 or in 1931, * 32, when it is reported on the paylist.
So heis reported deceased on the 1932 paylist. He is shown as being pad in 1931.
However, the pattern on the ticket has some but not all of the similaritiesrelated to
those cases of fraud by Indian Agent Laird. And you heard Mr. Testawits speak of
the fraud whereby annuitieswere paid to people on the paylists that were deceased.

Thiswasdiscovered in 1930. Laird wasfired in *30. And most of the names
of the elders who were the objects of the fraud were deleted from the paylists in
1932, the same year as John Boucher was deleted from the paylist. He may be a
possiblecandidate for fraud as he was anelderly man. Hewas quiteisolated and was
awidower.?*’

Obvioudy, if John Boucher predeceased the 1928 surrender meeting, he would have ceased to be
capable of voting, let alone eligibleto do so.

In contrast to these submissions are staements by elder Ted Knott and by Boudher’s
grandson, Ben Boucher. Knott recalled that he last saw John Boucher in the summer of 1932, 1933,
or 1934 at Moss Lake, which was where Knott believed Boucher to have lived.*® In a statutory
declaration dated December 21, 1995, Ben Boucher stated that his grandfather was buried close to

therailway inthe Gage areanear Hay L ake (also known asMoss L ake), north of Fairview, following

2% Statutory Declaration of John Testawits, December 3, 1991, p. 7 (ICC Exhibit 10, tab A, Schedule 4).

2% Indian Claims Commission,“ I nterview of Elders John Testawits and Ted Knott Taken at theMileZero
Hotel, Grimshaw, Alberta,” August 15, 1995, p. 6 (ICC Exhibit 6, tab B).

27 ICC Transcript, September 6, 1995 (ICC Exhibit 6, tab C, p. 86) (Jerome Slavik).

28 ICC Transcript, September 6, 1995 (ICC Exhibit 6, tab C, pp. 30 and 76-77) (Ted Knott).
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his death at the age of 85 in the winter of 1936-37. Ben Boucher aso attested to the fact that John
Boucher was alive and residing near Hay L ake in 1928.%°

The Commission believesit isimportant to deal with such allegations because, aswe have
noted, thereissomeevidence before usthat, inthe Beaver surrender taken byMurisonand Laird just
two days after the Duncan’'s surrender, two individuals who reportedly took part in the meeting,
including one who ostensibly signed the surrender document, were later shown to have been
deceased before the meeting took place.>® However, it isthe Commission’ sview that the firsthand
evidence of Ted Knott and Ben Boucher iscompel ling. We conclude that John Boucher wasamale
member of the Band of at least 21 years of age in 1928.

Conclusion

To summarize, we have determined that, in 1928, eight individuals were male members of the
Duncan’s Band of at least 21 years of age. The membership of four of those individuals — Joseph
Testawits, Samuel Testawits, Eban Testawits, and James Boucher —isnot at issue. We have further
established that Emileand Francis Leg were Band members by virtue of their long-standing, albeit
intermittent, connection with the Band, and that John Boucher was still aive at the time of the
surrender. Moreover, athough the evidence is not definitive, we are also prepared to conclude that
Alex Mooswah was a band member for the purposes of considering whether the quorum and

majority assent requirements of the Indian Act were satisfied.

What Isthe Meaning of the Phrase “ Habitually Resideson or near, and Islnterested in the
Reservein Question” ?

The next qualification for éigibility to participate in a surrender vote can be found in subsection
51(2) of the 1927 Indian Act, which states:

29 Statutory Declaration of Ben Boucher, December 21, 1995, p. 2 (ICC Exhibit 6, tab D).

300 G.N.Reddekopp, “ The Creation andSurrender of the Beaverand Duncan’ sBand’ sReserves,” pp. 111-

12 and 126-27 (ICC Exhibit 5).
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2. No Indian shall be entitled to vote or be present at such council, unless he
habitually resides on or near, and is interested in the reserve in question.

It can be seen that there are two proscriptions in this provision: an Indian who is not habitually
resident on or near, and interested inthe reserve inquestion shall not take part in a surrender vote,
but, just as significantly, no such Indianis even permitted to be present at the meeting at which the
decision to surrender is being considered. The question of whether a particular Indian attended or
voted at asurrender meetingislikelyto berelativelyclear in most cases. Themoredifficult question
—and the onewhichthe parties haveidentified asthe threshold issue inthisinquiry —iswhether that
Indian habitually resided on or near, and was interested in the reserve in question. There are a
number of elements to this provision that require legal interpretation, and we will addresseach in

turn.

“The Reserve in Question”

In this case, the meaning of the phrase “the reserve in question” is problematic because not one, but
seven, parcelsof reserveland were surrendered. According to the First Nation, although Samuel and
Eban Testawitsresided on IR 151A, none of the seven listed voters or Alex Mooswvah habitually
resided on or near any of the reservesthat were actually surrendered.*® In drawing this conclusion,
counsel relied on the statement by Secretary-Treasurer E.L. Lamont of the Municipal District of
Peace that “[t]he above Indian Reserves situated within the boundaries of this Municipal District
have been unoccupied for many years,”** and on Murison’ sreport that “[t]he members of thisband,

in the past, have earned their living by hunting and working out for settlersand they have had no

s Written Submission on Behal f of the Duncan’sFirstNation, November 12, 1997, p.50; Jerome Slavik,

Ackroyd, Piasta, Roth & Day, “Submisdon of Duncan’s Indian Band to Specific Clams West re Wrongful Surrender
of Duncan’s Indian Reserves #151, and #151B - #151G,” February 1996, pp. 18-20 (ICC Exhibit 10, tab B); Jerome
Slavik, Ackroyd, Piasta, Roth & Day, to Manfred Klein, Specific Claims West, Indian and Northem Affairs Canada,
“Claim of the Duncan’ s Indian Band Re: Wrongful Surrender of Indian Reserve 151H,” November 21,1995, p.15(ICC
Exhibit 10, tab A).

302 E.L. Lamont, Secretary-Treasurer, Municipal District of Peace, to Secretary, DIA, July 7, 1925,
DIAND file 777/30-7-151A, vol. 1 (ICC Documents, p. 174).
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fixed place of abode.”** Obvioudy, theimplication of such aconclusionisthat every individual on
thevoters’ listwasineligibleto vote, meaning that the surrender itself wasanullity. Moreover, even
if Samuel and Eban Testawits might be considered dli gible because they resded on IR 151A, only
Eban assented to the surrender and signed the surrender document; theresult, in the First Nation’s
submission, is that the surrender till fails because only one of two eligible voters — and not the
required majority — participated at the surrender meeting and assented to the surrender.*** Counsel
continued:

If there were no digiblevoters then the overriding principle of preservation
of the reserve lands for future generations would apply. Recalling that in 1928 the
population of the band included 7 or 8 adult males, 27 women, and 15 children it
would have been prudent to have waited to ascertain the potential future use among
all other membersinorder to ensurethat the reserves were not needed for future use
and to determine what was in the best interests of all of the band members3*®

Inreply, Canadatakesthe position that habitual residence on or near, andinterest in any one
of the reserve parcels was sufficient to establish voter eligibility under subsection 51(2). Counsel
contends that this position is supported by the definition of “reserve” in the 1927 Indian Act, which

does not require areserve to consist of a single contiguous parcel of land. Section 2 of the 1927
Indian Act states:

2. In this Act, unless the context otherwise requires, ...

() “reserve’” meansany tract or tractsof land set apart by treaty or otherwisefor
the use or benefit of or granted to a particular band of Indians, of which the
legal title isin the Crown, and which remains so set apart and has not been

308 W. Murison, I nspector of Indian Agencies, to W.M. Graham, |ndian Commissioner, October 3,1928,

NA, RG 10, vol 7544, file 29131-5, pt. 1 (ICC Documents, 255).

304 JeromeSlavik, Ackroyd, Piasta,Roth & Day,“ Submissionof Duncan’ sIndian Band to Specific Claims
West re Wrongful Surrender of Duncan’ sindian Reserves#151, and #151B - #151G,” February 1996, p. 20 (ICC Exhibit
10, tab B).

305 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 55.
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surrendered to the Crown, and includes all the trees, wood, timber, soil,
stone, minerals, metals and other valuables thereon or therein®*®

In the present case, although there is some uncertainty in the record asto whether IR 151H
and 151K were set apart in severalty or in the collective interest of the entire Duncan’ s Band, there
IS no such uncertainty with regect to IR 151 or 151B through 151G. All were clearly set apart for
the benefit of the entire Band, and, in our view, each of them could have been considered as part of
the Band's “reserve,” as that term was defined in the 1927 statute. We consider the First Nation’s
approach to interpreting the phrase “the reservein question” to be too narrow because, depending
on the facts of a given case, it might entirely predude a band from dealing with part of itsreserve
simply becausenoonelivesonor near it. In theright circumstances, the remote location of aparcel
of reserve land might bethe major reason for aband towant to dispose of it, but, if the First Nation's
argument is accepted, the band would be prevented from doing so.

We appreciate theargument that, in such cases, reserve lands should be preserved for future
generations, but, as McLachlin J stated in Apsassin, we must attempt to strike a balance between
autonomy and protection by honouring and respecting a band’s decision to surrender its reserve
unlessit would befoolish, improvident, or exploitativeto do so. Wewill consider whether the 1928
surrender was foolish, improvident or exploitative later in these reasons. For the moment, we must
agreewith Canadathat, aslong as an otherwise eligible band member habitually resides on or near,
and isinterested in any portion of the reservein question, he should not be disqualified from voting

with regard to the surrender of that portion or any other pat of the reserve.

306 Indian Act, RSC 1927, c. 98, s. 2. Emphasis added.
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“Interested in”

The First Nation describes the Indian interest in reserve land as “usufructuary,” and relies on the
Shorter Oxford English Dictionary*’ definition of that term as adopted by Estey J of the Supreme
Court of Canadain Smith v. The Queen:

Usufruct

1. Law. Theright of temporary possession, use, or enjoyment of the advantages
of property belonging to another, so far as may be had without causing damage or
prejudice toit.

2. Use, enjoyment, or profitable possession (of something)....
Usufructuary
1. Law. One who enjoys the usufruct of a property, etc.3*®

Counsel for the First Nation submitsthat being “interested in” areserve means more than the mere
self-interested pecuniary or commercial interest of “disinterested and distant members’ to sell the
land and realize their respective shares of the proceeds;*® it also means more than simple

membership in the Band:

If any member of the Band couldvote, asmy friend contends, inshort, if all members
of the Band were automatically interested because of their beneficial interest, then
having the phraseinterested there would be redundant and all they would really need
to say is al Indians residing on or near. They wouldn't need to say interested.
Interested here in my view connotes something more than mere membership.3°

Rather, aband member canonly betrulyinterested inareservefor the purposes of subsection 51(2),
accordingto counsel, if heresidesonit, or d ternatively sufficiently near to it to permit him tomake

actual use of it for hisresidence, for economic functions such as farming, ranching, hunting, and

so7 Shorter Oxford English Dictionary (1959), 2326.
208 Smith v. The Queen, [1983] 1 SCR 554, [1983] 3 CNLR 161, 47 NR 132 at 569 (SCR).
809 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 52.

810 ICC Transcript, November 26, 1997, pp. 217-18 (Jerome Slavik).
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trapping, or for cultural, spiritual, or religious purposes. There are thus two categories of eligible
voters provided for by subsection 51(2), in counsel’ s submission: first, those band members who
were habitually resdent on the reserve in guestion, and, second, those who, whilenot habitually
residing on thereserve, lived in very close physical proximity to the reserve in question and were
making actual use of reservelands®" Thisnarrow interpretation is consistent, according to the First
Nation, with the “legislaive package’ of provisions in the Indian Act by which the Crown has
undertaken to protect Indians from the risk of losing property — including both reserve lands and
chattels held on those resarves — which they hold by virtueof their status as Indians.®* The result
of this narrow interpretation is to deny the eligibility to vote on resave surrenders to those non-
resident members whose interest in surrender would be of a purely pecuniary nature.®™
Canadaarguesthat, rather than narrowing thelist of band memberswho are eligbleto vote
on asurrender, it makes more sense to broaden the interpretation of who isinterested in thereserve
so that the pool of eligible voterswill be aslarge and representative of the band as possible. Doing
so would arguably help prevent frauds and abuses, counsel urges, since a narrow interpretation of
who isinterested in areserve might preclude a band from surrendering its reserves at all, or might
allow surrenders to be authorized by only a few inhabitants of the reserve against the wishes and
without the consent of otherwise qualified band members3** This meansthat “interested in” shoud
beinterpreted broadly to refer to “all band memberswho would be legally eligible to participatein

the proceeds of the reserve’ s sale or lease.”®"*

su Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 49.

s12 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 52; Mitchell v.
Peguis Indian Band (1990), 71 DLR (4th) 193 (SCC) at 226 (per La Forest J).

813 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 52.
su4 BruceBecker, Counsel, DIAND Legal Services, Specific Claims, to JeromeN. Slavik, Ackroyd, Piasta,
Roth & Day, May 28, 1997, pp. 2-3 (ICC Exhibit 14).

815 Written Submisson on Behalf of the Government of Canada, November 17, 1997, p. 23. Canada
initially argued that the words “interested in the reserve in question” were originally designed to distinguish between
those members of aband who shared a collective interestin the band’ sreserve landsand those who did not share in such
collective interest (e.g., severalty lands): Bruce Becker, Counsel, DIAND Legal Services, Specific Clams, to Jerome
N. Slavik, Ackroyd, Piasta, Roth & Day, May 28, 1997, p. 2 (ICC Exhibit 14). However, after counsel for the First
Nation pointed out that the phrase “interested in” first appeared in the Indian Act as early as1876, whereas the concept
of severalty was not introduced until Treaty 8 in 1899, Canada conceded that the phrase “interested in” could not have
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Canada further submits that the words “interested in” must mean something more than
residency.'® Counsel suggests that adopting the First Nation’s narrow approach would mean that
“only those members who have direct dealings with the reserve (such as using the reserve for some
purpose, or having a house or other improvements on the reserve) would beentitled to vote’; in
effect, thiswould, in counsd’ sview, equateinterestin thereservewith residency, making thewords
“habitually resides on or near” redundant and thus meaningless.*'’ Since a band member who did
not reside on the reserve or maintain contadt with those on the reserve would still beinterested in
the reserve by virtue of his membership and hisconsequent right to receive ape capitadistribution
of the sale proceeds and interest following surrender, Canada submits that all the voters on
Murison’s list wereproperly interested in the surrendered reserves®'®

In the parties’ submissionsin the present inquiry, we are faced with two extreme positions.
One is a very narrow approach, put forward by the First Nation, that would limit interest in the
reserve to those living on or virtually adjacent to the reserve and making actual use of the reserve
in some way, whether for residential, commerdal, or spiritual purposes. The other is the polar
opposite, advanced by Canada, which would sweep intothefold of eligible votersall band members
having any treaty rights with respect to the reserve, regardless of whether those members madeany
use of, or had any physical or spiritual connection with, the reserve.

AsCanadahasargued, the First Naion’ sapproach tointerestin thereserve would render the
words “on or near” virtually meaningless because that approach practically demands an eligible
voter’ sresidency insight of thereserve. However, theFirst Nation contends that Canada’ sapproach
wouldsimilarly givelittleor nomeaningto“onor near” becauseany band member with evenamere

pecuniary interest in the reserve, and regardless of hislocation, would be eligible to vote.

been developed to differentiate reserve lands from lands granted in severalty: Written Submission on Behalf of the
Government of Canada, November 17, 1997, p. 23.

816 Written Submission on Behalf of the Government of Canada, November 17, 1997, p. 23.

8w Written Submission on Behalf of the Government of Canada, November 17,1997, p. 24; Bruce Becker,
Counsel, DIAND Legal Services, Specific Claims, to Jerome N. Slavik, Ackroyd, Piasta, Roth & Day, May 28, 1997,
p. 2 (ICC Exhibit 14).

818 Written Submission on Behalf of the Government of Canada, November 17, 1997, pp. 23-24.
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If weleave aside for the moment the question of residence, it isthe Commission’ sview that
the proscription in subsection 51(2) against an Indian attending or voting at a surrender meeting
unless he or she was interested in the reserve is intended to prevent surrender votes and meetings
from being disrupted or influenced by Indians who were not sufficiently interested in the band’'s
reserve lands. Nevertheless, in the Commission’s view, we should be reluctant to limit the
participation of band membersin votes regarding the surrender of reserve lands belonging to those
membersand their children; accordingly, we must respectthisinterest and giveit voice. Still, it must
be recognized that the words “interested in” are intended to ensure the participation of those band
memberswho have areasonabl e connection —whether residential, economic, or spiritual —with the
reserve. What constitutes areasonabl e connection will clearly vary depending onthe circumstances
of agiven case, and therefore it would not bewise or even necessary for usto atempt to enumerate
all of the criteriathat might be considered to giverise to such aconnection. Generally speaking, we
would err on the side of inclusion, and we would observe that it is only thoseindividuals who have
little or no connection with the reserve who should be excluded from voting on the surrender of
reserve lands. We have had careful regard for the First Nation’s argument on this point but we
cannot agree with itsnarrow interpretation of “interested in” since doing so might excludeeveryone
in the Band from being able to vote. Thereis no balance to this position and we cannot believe that
it reflects Parliament’ s intention.

We find support for our conclusion in the recent decision of the Supreme Court of Canada
in Corbiere v. Canada (Minister of Indian and Northern Affairs).®*° That case is not directly on
point, dealing as it does with whether the exdusion of Indians not “ordinarily resident on the
reserve’ from voting in band el ections governed by subsection 77(1) of thelndian Act contravenes
subsection 15(1) of the Canadian Charter of Rights and Freedoms and, if so, whether such
contravention is nonetheless justifiable under section 1 of the Charter. Obviously, some of the
fundamental premisesunderlying theCorbieredecision arisefromitsCharter context, whichsimply
did not apply with regard to asurrender of reserveland in 1928. Neverthd ess, certain statements by

L’ Heureux-Dubé J in her concurring reasons on behalf of a four-member minority of the Court

319 Corbiere v. Canada (Minister of Indian and Northern Affairs) (May 20, 1999), No. 25708 (SCC).
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highlight the competing considerations at play. On one hand, there are matters in which all band

members have an interest, regardless of whether they live on- or off-reserve, but at present off-

reserve members are entirely preduded by subsection 77(1) from participating in €l ecting the band

council to deal with those matters. As L’ Heureux-Dubé J stated:

Thewording of s. 77(1), therefore, gives off-reserve band members novoice
in electing aband council that, among other functions, spendsmoneys derived from
land owned by al members, and money provided to the band council by the
government to be spent on all band members. The band council also determineswho
can live on the reserve and what new housing will be built. The legislation denies
those in the position of the daimants a vote in decisions about whether the reserve
land owned by all members of the band will be surrendered. In addition, members
who live in the vicinity of the reserve, as shown by the evidence of severa of the
plaintiffsin this case, may take advantage of servicescontrolled by the band council
such as schools or recreational facilities. Moreover, as a practical matter,
representation of Aboriginal peoples in processes such as land claims and
self-government negotiations often takes place through the structure of Indian Act
bands. The need for and interest in this representation is shared by all band
members, whether they liveon- or off-reserve. Therefore, although in some ways,
voting for the band council and chief relatesto functions affecting reserve membea's
much more directly than others, in other ways it affects all band members3%

Similarly, as M cLachlin and Bastarache JJ stated on beha f of the mgority:

The impugned distinction perpetuates the historic disadvantage experienced by
off-reserve band members by denying them the right to vote and participate in their
band’'s governance. Off-reserve band members have important interests in band
gover nance which the distinction denies. They are co-owners of the band’ s assets.
The reserve, whethe they live on or off it, is their and their children’s land. The
band council represents them as band membeas to the community at large, in
negotiations with the government, and within Aboriginal organizations. Although
there are some matters of purely local interest, which do not as directly affect the
interests of off-reserve band members, the complete denia to off-reserve members
of theright to vote and participate in band governance treats them asless worthy and

820 Corbiere v. Canada (Minister of Indian and Northern Affairs) (May 20, 1999), No. 25708, para. 78
(SCC), L"Heureux-Dubé J. Emphasis added.
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entitled, not on the merits of their situation, but simply because they live
off-reserve.®

On the other hand, L’ Heureux-Dubé Jwas prepared to acknowl edge that on-reserve band members

have special interestsin the reserve that off-reserve members do not:

There are clearly important differences between on-reserve and off-reserve band
members, which Parliament could legitimately recognize. Taking into account,
recognizing, and affirming differences between groupsinamanner that respectsand
values their dignity and difference are not only legitimate, but necessary
considerations in ensuring that substantive equality is present in Canadian society.
The current powersof the band council, as discussed earlier, include some powers
that are purelylocal, affecting matters such astaxation on the reserve, the regulation
of traffic, etc. In addition, thoseliving on the reserve have a special interest in many
decisions made by the band council. For example, if thereserveissurrendered, they
must leave their homes, and this affects them in a direct way it does not affect
non-residents. Though non-residents may havean important interest in using them,
educational or recreational servicesonthereserveare morelikelyto serveresiderts,
particularlyif thereserveisisolated or the non-residentslivefar fromit. Many other
examples can be imagined.**?

What the Commi ssion takes from these statementsisthat theremay legitimately be different
voting rightsfor various members of aband depending on the subject matter of thevote. Ul timately,
the scheme recommended by L’ Heureux-Dubé J— essentially identical to the solution proposed by
the mg ori ty —would confer voting rights on off-reserve band members, subject to recognition being
given to the “special interests’ of those residing on the reserve. Nevertheless, we perceive that the
underlying philosophy of thejudgmentsisto includein someway, rather than exclude outright, off-
reserve band members in votes that relate to the surrender of reserve lands. Although the Charter
had no effect with respect to a surrender in 1928, we perceive a similar philosophy & play in

subsection 51(2) of the 1927 Indian Act, wherein Parliament chose not to entirely exclude off-

2 Corbiere v. Canada (Minister of Indian and Northern Affairs) (May 20, 1999), No. 25708, para. 17

(SCC), McLachlin and Bastarache JJ. Emphasis added.

822 Corbiere v. Canada (Minister of Indian and Northern Affairs) (May 20, 1999), No. 25708, para. 94

(SCC), L'Heureux-Dubé J.
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reserve band members but to limit participation in surrender votes to those who habitually resided
on or near, and were interested in the reserve.

We see no reason why it should be assumed that the only interest that the wide-ranging
members of the Duncan’s Band would have in their reserve would be to see it sold so they could
realizetheir respective shares of the proceeds. In the Commission’ sview, although members of the
Duncan’s Band continued their traditional way of life tha took them away from ther reservesin
many cases for most of each year, little had changed since the days when Treaty 8 was signed and
the reserves were set apart for the Band. The very fact that it was necessary to set apart ten parcels
of reserve land for the Band in the first place is a testament to the dispersed nature of the Band's
membership and its chosen means of earning itslivelihood. Thereis no basis for suggesting that,
notwithstanding their diverselocations and way of life, the members of the Duncan’ s Band had any
less interest in their reserves in 1928 than they had in the earlier years when those reserves were
established. The treaty negotiationsof 1899 foreshadowed the day when advancingsettlement would
result in competition for land and might make hunting and trapping a less viable proposition, so
provision was made to protect the Indians' position by securing reserves for them at an early date.

Thefact that some of those reservelandswerelater surrendered —at atime when hunting and
fishing remained the primary livelihood of band members — goes to the heart of the question of
whether Canada breached any fiduciary obligations in permitting the surrender to take place.
However, it does not necessarily indicate that the sole interest of all non-resident band membersin
their reservelandswould have been to surrender those landsin exchangefor aper capitadistribution
of a portion of the sale proceeds and annual payments of interest on the balance. Nor can the
converse be assumed — that the members of theBand resident on one of the reserves would not be
motivated by the lure of a cash payment and annual didributions of interest, particularly when the
reserve lands that would have to be sold to generate these payments were standinglargely idle and
providing little in the way of economic return.

We will return to the application of these principles after we have considered the meaning

of the term “habitually resides on or near.”
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“Habitually Resides on or near”
We have already discussed the meaning of the phrase “the reserve in question.” It now remainsto
determine what is meant by being habitually resident on or near that reserve.

Therewould seemto belitt e doubt that residence onthereservein question meansresidence
within its geographical boundaries, regardless of whether that reserve is composed of a single
contiguous parcel or, as in the present case a number of parcels separated in some instances by
several miles. The more difficult questions are what constitutes “near” the reserve, and what is
necessary to be considered habitually resident.

Looking first at the question of habitual residence, the First Nation submits that

... residency would require indicia of a degree of continuity and intent to remain.
Although a member following the trapping mode of life would be called upon to
travel and spend time away from the reserves he or she could still be considered a
resident if habitually returning to the reserve and having established a primary
residence where most of the year wasspent and which they would consider and refer
to as their residence.®*

In reaching this conclusion, counsel relied in particular on the decision of the Supreme Court of
Canada in Attorney-General of Canada v. Canard,*** a case in which the courts were asked to
decide, for estate administration purposes, whether a deceased Indian, at the time of his death,
ordinarilyresided onthe Fort Alexander reserve. Theevidence showed that each year Canard moved
his family from the reserve into a bunkhouse on a farm off-reserve where he took summer work.
Two days after moving to thefarmin 1969, hediedin atraffic accident. Although most of thejudges
inthe Supreme Court were of the view that the case turned on constitutional issuesarising out of the
Canadian Bill of Rights, Beetz J more thoroughly addressed the residence issue by adopting the

following reasons of Dickson JA (ashe then was) of the Manitoba Court of Appeal:

The words “ordinarily resident” have been judicialy considered in many
cases, principally income tax cases or matrimonial causes. Among the former:
Thomsonv. M.N.R,,[1946] 1 D.L.R. 689t p. 701, [1946] S.C.R. 209, [1946] C.T.C.

23 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, pp. 49-50.

324 Attorney-General of Canada v. Canard (1975), 52 DLR (3d) 548 (SCC).



Duncan’s First Nation Inquiry — 1928 Surr ender Claim 125

51, in which Rand, J., said: “It is held to mean residence in the course of the
customary mode of life of the person concerned, and it is contrasted with special or
occasional or casual residence” ; Levenev. Inland Revenue Com'rs, [1928] A.C. 217
at p. 225, in which Viscount Cave, L.C., said: “... | think that it connotes residence
in a place with some degree of continuity and apart from accidental or temporary
absences’. Among the latter: Sransky v. Stransky, [1945] 2 All E.R. 536 at p. 541,
in which Karminski, J., applied the test: “where ... was the wife's real home?”’
Perdue, J.A., of this Court, in Emperor of Russiav. Proskouriakoff (1908), 18 Man.
R. 56 at p. 72, held that the words “ordinarily resident” simply meant where the
person had “his ordinary or usua place of living”.

Applying any of thesetests it would seem to me that at the timeof hisdeath
Alexander Canard was ordinarily resident on the reserve. He normally lived there,
with some degree of continuity. His ordinary residence there would not be lost by
temporary or occasional or casual absences.

When one seeks to interpret the phrase “ordinarily resident” within the
context of the Indian Act one is re-enforced in the view which | have expressed.
Section 77(1) of the Act givesabandmember “ ordinarily resident on thereserve” the
right to vote for the chief of the band and for councillors. Parliament could not have
intended that an Indian would lose such voting rights, and lose the right to have his
children schooled pursuant to s. 114 et seq. if he left the reserve during the summer
months to guide or gather wild rice or work on a nearby farm 3%

It can be seen from this passage that, unlike counsel for the First Nation, Dickson JA did not
stipulate that “ordinarily resident” requires anindividual to have “ established a primary residence
where most of the year was spent.” Rather, he referred to an individual’s “ ordinary or usual place
of living,” where aperson normally lived with some degree of continuity and which would not be
lost by temporary or occasional or casual absencesin the summer to guide, gather rice, or work as
a temporary farm labourer. We see no reason why temporary winter absences for hunting and
trappi ng purposes should betreated any differently.

Canada submits that “ordinarily resident’ means something different from “habitually
resident.”*?® Counsel relies on adecision of the Alberta Court of Appeal in Adderson v. Adder son®?’

which dealt with the term “habitual residence,” not inthe context of the Indian Act but rather under

325 Attorney-General of Canada v. Canard (1975), 52 DLR (3d) 548 (SCC) 568-69 (per Beetz J).
% ICC Transcript, November 26, 1997, pp. 175-76 (Perry Robinson).

sz Adderson v. Adderson (1987), 36 DLR (4th) 631 (Alta CA).
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that province’s Matrimonial Property Act.®?® In that case a wife obtained a decree of divorcein
Hawaii but commenced a matrimonial property action in Alberta, claiming that the province had
constituted the couple’ s*last joint habitual residence” under subsection 3(1) of the statute. Laycraft
CJA noted that the concept of “habitual residence” had not been previously considered by the court,

and continued:

One object of adopting the new term according to the learned authors of
Dicey and Morrison the Conflict of Laws, 10" ed. (1980), at p. 144, wasto avoid the
rigid and arbitrary rules which had come to surround the concept of “domicile’.
While “domicile’ is concerned with whether there is a future intention to live
elsewhere, “ habitual residence” involvesonly apresent intention of residence. There
isaweaker animus....

A number of text writers ... have placed “habitual residence” somewhere
between “residence” and “domicile” in the tests necessary to establish it. Evidence
of intention does not have the importance it hasin tests for “domicile” but may be
afactor in some cases. In Dicey and Morris on the Conflict of Laws, 10" ed. (1980),
at pp. 144-5itissaid:

It is evident that *habitual residence” must be distinguishable from
mere “residence”. The adjective “habitual” indicates a quality of
residence rather than its length. Although it has been said that
habitual residence means “a regular physical presence which must
endurefor sometime”, itis submitted that the duration of residence,
past or prospective, isonly one of anumber of relevant factors; there
is no requirement that residence must have lasted for any particular
minimum period.3*

It isinteresting to note that, in reviewing the case authorities, Laycraft CJA consideredR. v. Barnet
London Borough Council, Ex p. Nilish Shah,** in which Lord Scarman of the English House of
Lordsadopted Lord Denning’ s conclusion in the Court of Appeal that “ordinarily resident” means

that “the person must be habitually and normally resident here.” Laycraft CJA commented:

328 Matrimonial Property Act, RSA 1980, c. M-9.
8% Adderson v. Adderson (1987), 36 DLR (4th) 631 at 633-34 (Alta CA).
830 R. v. Barnet London Borough Council, Ex p. Nilish Shah, [1983] 2 AC 309 (HL), affirming [1982]

QB 688 (CA).
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Lord Scarman ... said at p. 342 that the adverb “habitually” imports “residence
adopted voluntarily and for settled purposes’. Expanding on the meaning of “ settled
purposes’ he said at p. 344:

And there must be a degree of settled purpose. The purpose
may be one; or there may be several. It may be spedfic or generd. All
that the law requiresis that there is a setled purpose. Thisis not to
say that the “propostus’ intends to stay where he is indefinitely;
indeed his purpose, while settled, may be for a limited period.
Education, business or profession, employment, health, family, or
merely love of the place spring to mind as common reasons for a
choice of regular abode. Andthere may well be many others. All that
is necessary is that the purpose of living where one does has a
sufficient degree of continuity to be properly described as settled.

The word “habitual” was used in that case merely as one of the words
defining ordinary residence. | donot consider it to be of assistance to equate the two
terms. Lord Scarman's discussion of “settled purposes’ is, howeve, useful as a
factor in the consideration of present intention as applied to “ habitual residence” 3%

After referring to other texts and cases, Laycraft CJA concluded:

| adopt the views of the text writers, which, though somewhat variously
expressed, state that the term “ habitual residence” refersto the quality of residence.
Duration may be afactor depending on the circumstances. It requires an animus|less
than that required for domicile; it is a midpoint between domicile and residence,
importing somewhat more durable ties than the latter term. In my view, it is not
desirable, indeed it isnot possible, to enter into any game of numberson theduration
required. All of the factors showing greater or less present intention of permanence
must be weighed.**?

Insummary, wetake from these authoritiesthat anindividual’s* habitual” place of residence
will be the location to which that individud customarily or usually returns with a sufficient degree
of continuity to be properly described as setled, and will not ceaseto behabitual despite”temporary
or occasional or casual absences.” Although such residence entails “a regular physicd presence

which must endure for some time,” there is no fixed minimum period of time and the duration of

33 Adderson v. Adderson (1987), 36 DLR (4th) 631 at 635 (Alta CA).

332 Adderson v. Adderson (1987), 36 DLR (4th) 631 at 636 (Alta CA).
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residence, pag or prospective, isonly one of a number of relevant factors, the quality of residence
being the overriding concern. It is not clear to us that there is a significant difference between
“habitual” and “ordinary” residence, and similarly we are unsure whether it matters on thefacts of
this case. Although there is evidence that the eight eligible voters moved around a great ded in
pursuit of their traditional hunting and trapping way of life, there does not appea to be any real
disputethat, in general, therewere particul a locations inwhich they were habitually resident at the
time of the 1928 surrender. The real question is whether those locations were situated “near” the
reserve in question.

Counsel for both parties agree that “near” is arelative term, but beyond that they differ as
to how it should be interpreted. The First Nation submitsthat the term is ambiguous and uncertain,
and, as such, it should, in the spirit of Nowegijick, be liberally construed, with the doubtful
expression resolved in favour of the Indians. Given counsel’ sargument that the thrust of the Indian
Act is to protect reserve lands for future generations of band members, then the procedures for
permitting reserves to be surrendered shoud be strictly observed by narrowing the scope of those
permitted to attend surrender meetings and participate in surrender votes. Accordingly, counsel

submits that

.. “near” ... should be defined and understood as sharing common characteristics
with similar terms such as ‘close’, ‘proximate’, ‘neighbouring’, ‘adjacent’,
‘contiguous’, ‘bordering’, ‘ abutting’, or ‘adjoining’ . If they [band members] livedin
Berwyn, if they livedin Brownvaleand had ause or interest in the reserve, yes. But
at EurekaRiver, at Gage which isthe other side of Fairview, at Spirit River or west
of Spirit River? We don’tthink that is near & all.®*

In other words, the First Nation contends that “theterm ‘near’ should be narrowly construed to
circumstanceswherean Indian resided off-reservebut in very close proximity tothereserve.”** This

is in keeping, according to counsel, with legal authorities such as R. v. Lewis®®® and Mitchell v.

333 ICC Transcript, November 25, 1997, p. 101 (Jerome Slavik).
34 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 52.

8% R. v. Lewis, [1993] 5 WW R 608 (BCCA).
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Peguis Indian Band®* which have confined phrases like “on the reserve” to mean within the
territorial limits of the reserve.®

Contrasting thispositionis Canada sview that “near,” whilearelativeterm, isnot indicative
of any particular distance. Rather, whether an Indian is habitually resident near areserve should be
determined as a question of fact in each case,**® with factors such asthe lifestyle of band members,
and the distances travelled by them in accordance with that lifestyle, taken into account.® In this
case, counsel submits that the wide distances travelled by band members for hunting and trapping
purposes during most of the year “werecomparabletoor greater than the distance between the place
where the individuals may have habitually resided and the band's reserves’;** in other words,
relativeto the areas covered by bandmembersin the courseof pursuing game, the distances between
the reserve and the members' respective places of habitual residence could be considered “near.”

According to counsel:

What I’m suggesting is that even if individuals who were Band members
were frequenting, and trapping, and hunting and fishing in abroad area, which may
have either encompassed the reserves in question or at least been equidistant from
the points at which they hunted and trapped, | would suggest that a more expansive
definition of “near” will broaden the voter base, which makes more sense.

Now, the contention will be by the Clamants, of course, that thisin fact has
the opposite effect in that the reason for restricting the voters list in this case to
peoplewho are habitually resident on [thereserve] is so that tenpeoplewho are band
members living in Toronto can’t sell areserve out from underneath the five or sx
band residentswho areliving on areserve wherethey re actually usingit. And that’s
the Claimant’s general contention.

| would agree in that case. | mean if you have individuals that have no
association withthesereservesand they areliving in Toronto, that’ swhen on or near
makes sense. But | mean in this case they’reall up therein the area. The suggestion

336 Mitchell v. Peguis Indian Band (1990), 71 DLR (4th) 193 (SCC).

837 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 51.

338 BruceBecker, Counsel, DIAND Legal Services Specific Claims, to JeromeN. Slavik, Ackroyd, Piasta,

Roth & Day, May 28, 1997, p. 3 (ICC Exhibit 14).

339 Written Submission on Behalf of the Government of Canada, November 17, 1997, p. 25.

340 Written Submission on Behalf of the Government of Canada, November 17, 1997, p. 26.
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isthat it makes more sense to have amore expansive voters list rather than the two
peopl ethat the Claimants are suggesting. Two people could surrender areservewith
a population of 53, and tha’s what the Claimants are committed to on their
submissions.>*

Counsel concluded that it would beironic “if the very reasonthat would motivateband membersto
pursue a surrender — lack of use as evidenced by diminished residence — would prove to be a
technical bar that prevented the free exercise of that band’ s choice to surrender its reserve.” %

Inreply, the First Nation objectsthat the Crown’ s approach of judging“near” by the Band's
pattern of mobility would prevent the establishment of any concept of nearness that could be
consistently appliedinvarying factual circumstances, and, assuch, would be* grossly result oriented
and contrary to the Act.”**

The Commission’s task with respect tothisissue is a difficult one because, in essence, we
are asked to decide how near is “near,” or, perhaps more accurately, how far can “nea” be. The
parties appear to agree that band members resident in Toronto would not be “near,” but thereisno
agreement on where the line should be drawn such that those on one side are sufficiently “near” to
be eligible to vote at a surrender meeting, while those on the other are not. We believe it would be
arbitrary to pick acertain distance that should apply in all cases, sincethe circumstances of various
bands can be so different. We cannot agreewith the First Nation’ s position that “near” should take
its flavour from words like “adjacent” or “contiguous,” because those terms connote a degree of
proximity that was unrealistic given the Band’ s background and way of life.

Such a conclusion does not, as suggested by counsel for the First Nation, run afoul of the
principlein Nowegijick that doubtful expressions areto be resolved in favour of the Indians. Aswe

stated in our report regarding the treaty land entitlement claim of the Kahkewistahaw First Nation,

34 ICC Transcript, November 26, 1997, pp. 181-82 (Perry Robinson).

342 Written Submission on Behalf of the Government of Canada, November 17, 1997, p. 26; ICC
Transcript, November 26, 1997, p. 184 (Perry Robinson).

43 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 53; ICC
Transcript, November 25, 1997, p. 101 (Jerome Slavik).
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adoubtful expression may work to the benefit of aband in one case but to the detriment of a band

in another:

We disagree that using the date of first survey rather than the date of selectionis
“clearly prgjudicial tothelndians,” or that using the date of selection “would ensure
that all Indiansreceive land and aretreated equally, fairly and consistently.” It isnot
accurateto suggest that one approach isuniversally favourableto the Indians and the
other is consistently prejudicial. Calculating a band’s population on the date of
selection would work to the band’'s detriment if the band’s population was
increasing, just as calculating the population on the date of first survey would be
disadvantageous if the populati on was decreasing.*

Likewise, in some cases choosing a narrow interpretation of “near” might work to the advantage of
aband, whereasin other casesabroad construction might best serveband interests. The point isthat,
whatever interpretation is selected, it must still be chosen on the basis of principle and not Smply
on the basis of whichever interpretation suits the needs of the band in a given situation.

That being the case we feel that Canada’ s approach to treating “nearness’ as a question of
fact to be decided on the circumstances of each individual caseis appropriate, particularly in Treaty
8 where both Canada and the Indians have recognized since the date of treay that band members
engaged in traditional hunting, fishing, and trapping pursuits were unlikely to remain in close
physical association with their reserves. As we have seen, Indian Commissioner William Graham

made particular note of this trait in the summer of 1928:

Y ou will understand that it isadifficult matter to get these Indians together in order
to treat with them. | have already taken this matter up with regard to the Swan River
Band, and find at the present timethey are scattered all over the country — some
working for the farmers some on sections and others employed on the construction
of the highway. All are more or less distant from the reserves so that when we do
succeed in getting them together for the purpose of discussing terms of surrender
with them, our officer should be very fully informed regarding the views of the
Department 3*

s Indian Claims Commission, Inquiry into the Treaty Land Entitlement Claim of the Kahkewi stahaw

First Nation (Ottawa, November 1996), (1998) 6 ICCP 21 at 81.

345 W.M. Graham, IndianCommissoner,to DSGIA, June 19,1928, DIAND, PARC file 777/30-7-151A,

vol. 1 (ICC Documents, p.208). Emphasis added.
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Similarly, John Testawits stated:

And when you ask questions where did you stay for the winter, you know, it' sakind
of asilly questionfor me becausel wasatrapper. All my trapping days| spent inthe
wintertimeand | don’t come out until the beaver hunt — until about the 15th of June,
and then you’ reasking where you lived all winter. You'reliving in acabin, looking
after your trap line all winter long. There' s no place to go, but just ook after your
traps and that’ sit. That’s where you stay. Y our residency isthere.

| had 75 square miles of trap line northeast of Hotchkiss, 7 cabins, and |
would go from one cabin to another. Y ou don’t just go around in one circle, because
you have a whole toboggan full of frozen squirrels, you take them to the second
cabin, and you got to wat for them to thaw out, you wouldwait and skin them, and
there' sfoxes, lynx and everything. That’s your pastime for the winter....

So you're asking a difficult question over and over again, why do you stay
there and, you know, where do you stay in the winter. Helivesin his cabin, with his
trap line. That's his pastime right until June 15™. We stayed there until the beaver
hunt was over and that’ s it, and we come out and lived in a settlement like civilized
people3*

What wetake from these gatements and othea evidenceinthiscaseisthat the male members

of the Duncan’ sFirst Nation engaged intraditional pursuitsof hunting, fishing, and trappingto earn

their livelihood, and tha this often took them far afield from their reserves. When the season for

tracking game ended, they generally returned to their respective home locations where, for the

purposes of our analysis, we would consider them to be “habitualy resident.” The question of

whether those habitual residenceswere sufficiently near thereserveisonethat must be answered on

a case-by-case basis for each of the individuals involved, having regard for the general use of the

reserves by the Band, the residence patterns of each individual, and Band members mobility as

hunters and trappersrel ative to the more sedentary agricultural lifestyle adoptedby southernprairie
bands. It isto that task that we now turn.

added.

346

ICC Transcript, September 6, 1995 (ICC Exhibit 6, tab C, pp. 34-35) (John Testawits). Emphasis
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Did Any In€ligible Indians Attend or Vote at the Surrender Meeting?

In broad terms, Canada takes the position that all the band members on the votes’ list prepared by
William Murison — and in particular the five who voted at the September 19, 1928, surrender
meeting — resided on or near, and were interested in the Duncan’s Band reserves, and were
accordingly eligible to attend the meeting and to vote.**” However, counsd further submits, relying
on the reasons of Killeen Jin Chippewas of Kettle and Stony Point, that, even if one or more of the
latter five were in fact ineligible, their presence and participation in the surrender vote, depending
on the facts of the case, would not necessarily taint or invalidate the surrender.3*

In contrast, the Duncan’s First Nation submits that none of the seven band members
enumerated on thevoters' list prepared by William Murison resided near the reservesin question*®
and that, of the five who voted, only Joseph and Eban Testawits made any use of the reserves®?° In
that event, assuming there were no eligible voters, then the underlying philosophy of the Indian Act
to preservereserve lands for future generations should have applied, with the prudent coursein the
best interest of the Band being to prevent the surrender until the potential use of the reserves by
future members could be ascertained.®*

Alternativdy, if the phrase“thereservein question” can refer toany of the Band’ sten parcds
of reserveland in1928, then the First Nation is prepared to concede that Samud and Eban Testawits
were eligibleto vote at the surrender meeting — but only if it could be demonstrated that they made
sufficient use of IR 151A (on which they resided) or one or more of the other parcels to be
considered “interested” in them.*? In that event, the Crown still would not have achieved the

necessary majority assent to the surrender since only one of these two (Eban Testawits) voted, and

47 Written Submission on Behalf of the Government of Canada, November 17, 1997, pp. 25-26.

348 ICC Transcript, November 26, 1997, pp. 168-69 and 183 (Perry Robinson).

349 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 53.

350 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 55: “[T]hereis

ample evidence that Emile Legge, John Boucher, and JamesBoucher made no use whatsoever of any of the Duncan’s
Reserves.”

351 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 55.

352 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, pp. 50 and 55.
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the other (Samuel Testawits) is known to have been opposed to the surrender.®2 In short, the Frst
Nation asserts that the Crown'’ s representatives permitted ineligible voters to take part in the vote
and to determine the Band' s position on the surrender,** and that the surrender should therefore be
considered invalid.

As for Canada’'s submission that Chippewas of Kettle and Stony Point means that the
presence of ineligible voters and other voters at asurrender meeting does not necessarily invalidate
the surrender, the First Nation argues that Chippewas of Kettle and Sony Point dealt with the
presence of a non-Indian third party at a surrender meeting, which is a different question; since
subsection 51(2) of the 1927 Indian Act prevents certain Indiansfrom voting at asurrender meeting,
and since the Federal Court of Appeal in Apsassin concluded that subsections 51(1) and (2) are
related, thismeansthat subsection (2), like subsection (1), must betreated asamandatory procedural
requirement.®* According to counsel, subsection 51(2) of the 1927 Indian Act was fundamental to
the purpose of preserving reserve lands for future generations by preventing them from being lost
asaresult of individual pecuniary interestsin amoment of vulnerability or greed.®®

The parties’ submissions require the Commission to decide whether any of the Indianswho
attended or voted at the surrender meeting were ineligible to do so by virtueof subsection 51(2). If
not, then the surrender would be valid. If some of the participating Indianswereineligible, we will
have to consider whether the provisions of subsection 51(2) were mandatory and thus imperative,
implying that the surrender would be invalid if they were not met, or merdy directory and of no
obligatory force, thus validating the surrender but perhaps exposing Canadato other forms of relief

in favour of the First Nation.

33 ICC Transcript, November 25, 1997, pp. 104-05 (Jerome Slavik). Counsel’s statement that Samuel

Testawits was opposed to the surrender is based on the evidence of John Testawits: Statutory Declaration of John
Testawits, December 3, 1991, p. 5 (ICC Exhibit 10, tab A, Schedule 4); Written Submisson on Behalf of the Duncan’s
First Nation, November 12, 1997, pp. 35-36; ICC T ranscript, November 25, 1997, pp. 62-64 (Jerome Slavik).

4 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 69.

355 ICC Transcript, November 26, 1997, p. 217 (Jerome Slavik).

3%6 ICC Transcript, November 26, 1997, p. 216 (Jerome Slavik).
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Wewill now review on acase-by-case basi sthe evidenceand submissionsof the partieswith

regard to the eight adult male members of the Duncan’s Band.

Joseph Testawits
Although the First Nation has submitted that Joseph Testawits did not attend the 1928 surrender
meeting, we have already concluded, based on the evidencebefore us, that he did in fact attend and
votein favour of the surrender.

Counsdl for the First Nation submits that there are three bases for finding that Joseph

Testawits s habitua residence was not on or near the reserve:

Joseph’ s residence was in Spirit River. We know this because, first of al, hiswife
[Angela] was from that area. Second of al, hewas married inthe areaand, thirdly,
his children wereborn in Spirit River. And the key documentation here is the birth
certificateof Joseph Testawits daughter borninthespring of 1928. The parentsgave
on the birth certificate their residence as being at Spirit River.

So the parents considered themselvesto beresident at Spirit River. Although
he probably spent most of histime a the Michel Testawits camp located west of
Spirit River. This would have been a distance of over a hundred miles from the
Duncan’s Reserves, close to it anyway. You can draw it on a map, but it's a
significant distanceinthosedays. It’ sasignificant distancetoday. So hesubjectively
considered himself to be resident at Spirit River.*’

Joseph’ s visits with relatives on the reserve during the summers may have constituted use of the

reserve, but they did not, in counsel’ s submission, amount to residence near the reserve.®®
Canada responds by pointing to evidence suggesting that Joseph may in fact have been

resident on IR 151A at the time of the surrender. John Testawits recalled that Joseph spent most of

histime each year from September to June at Michel Testawits's campwest of Spirit River,*° but,

when he was not trapping at Spirit River, “[h]e was at 151A” and in fact spent most of his life

7 ICC Transcript, November 25, 1997, pp. 74-75 (Jerome Slavik).

358 ICC Transcript, November 25, 1997, p. 102 (Jerome Slavik).

9 ICC Transcript, September 6, 1995 (ICC Exhibit 6, tab C, p. 48) (John Testawits).
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there.**® John also gave evidence that, although Joseph would trap at Spirit River during the winter
months, hiswife, Angela, would “stay home, likely” ** —that home, in counsel’ s submission, being
onIR151A. Canadaacknowledged John Testawits sevidencethat Joseph moved back tothereserve
onlyin 1929 or 1930 and built one of five homesthat John recalled as* brand new” when hereturned
to the reserve in 1931.%%> However, counsel also points to Angela Testawits's interview on the
Duncan’s Reserve in 1973 in which she stated: “My son was aready a big boy when my husband
sold the reserves. We were living here already but the selling of reservestook placeat Fairview.”
Counsel submits that, since duration is not the determining factor in establishing “habitual
residence,” it can be argued that, although Joseph may havebeen away for a significant portion of
each year at Spirit River, his then-present intention was to reside at the reserve, given that he
returned regularly to his wifethere when he was not trapping. Even if Joseph Testawits habitually
resided near Spirit River and merely visited the reserve in hunting’s summer off-season, he still

resided near the reserve, in Canada' s view, and was entitled to vote on the surrender 3

Eban Testawits
The parties agree that, until his untimely death in 1931 or 1932, Eban Testawits resided on IR
151A .*%® Indeed, counsel for the Firg Nation considersthat, of the five voterson Murison’s list,

Eban Testawits may have been the only one eligible to vote.®®

360 Indian Claims Commission, “Interview of EldersJohn Testawitsand Ted Knott Taken attheMileZero

Hotel, Grimshaw, Alberta,” August 15, 1995, p. 21 (ICC Exhibit 6, tab B).

361 ICC Transcript, September 6, 1995 (ICC Exhibit 6, tab C, p. 50) (John Testawits).

862 ICC Transcript, September 6,1995 (1CC Exhibit 6, tab C, pp. 48 and 83) (John Testawits and Jerome
Slavik).

363 Interview of Angela Testawits, December 5, 1973, p. 3 (ICC Exhibit 6, tab G).

364 Written Submission on Behalf of the Government of Canada, November 17, 1997, p. 25.

365 Indian Claims Commission, “ Interview of EldersJohn Testawits and Ted Knott Taken at the MileZero

Hotel, Grimshaw, Alberta,” August 15,1995, pp. 21-22(1CC Exhibit 6, tab B); | CC Transcript, September 6, 1995 (ICC
Exhibit 6, tab C, p. 88) (Jerome Slavik); ICC T ranscript, November 25, 1997, p. 75 (Jerome Slavik); ICC Transcript,
November 26, 1997, p. 175 (Perry Robinson).

366 ICC Transcript, November 25, 1997, p. 75 (Jerome Slavik).
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Samuel Testawits
BecauseSamuel Testawitsdid not attend or vote at the surrender meeting, theonly reason it becomes
necessary to establish his residency and interest in the reserve is to determine whether the
requirements of section 51 of the 1927 Indian Act regarding quorum and majority assent at the
surrender meeting were satisfied. John Testawits recalled that Samuel lived in alog shack by the
spring on IR 151A until his death in 1933.%*" The First Nation contends that, other than Eban
Testawits, Samuel was the only male band member aged 21 years to reside on one of the Band’s
reserves®® However, despite being the band member whose attendance at the surrender meeting
would likely have been most easily accomplished, Samuel was absent — a fact that, in light of
Samuel’ s apparent opposition to the surrender, the First Nation considers as raising suspicions that
asurrender meeting never happened.®*®

Canada makes no submission regarding Samuel since, in its view, the First Nation has
conceded that Samuel habitually resided on or near, and wasinterested in the reservein question.®”

John Boucher

Theevidenceregarding John Boucher’ splaceof residenceisinconsi stent. John Testawits, who never
met or knew John Boucher, gave evidence that Boucher’ s permanent residencewas alog home on
the southwest corner of IR 151A 3" He continued:

John Boucher died before | returned home in 1931. At that time, he was a very old
man. James Boucher occupied John’ shousewhen hedied. When | returned from the
Grouard Missionin 1931, | recall very clearlythat James Boucher waslivinginalog
house on the #151A Indian Reserve which had been the residence of John Boucher.
To the best of my knowledge, prior to 1928, neither John nor James Boucher lived

367 Interview of Ben Basnett, February 25, 1992, p. 34 (ICC Exhibit 6, tab A); Statutory Declaration of
John Testawits, December 3, 1991, p. 3 (ICC Exhibit 10, tab A, Schedule 4).

368 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 29.
369 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 29.
370 ICC Transcript, November 26, 1997, p. 175 (Perry Robinson).

7 Statutory Declaration of John T estawits, December 3, 1991, p. 3 (ICC Exhibit 10, tab A, Schedule 4).
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on any of the Reserves by theriver [IR 151B to IR 151G]. They lived year-round in
alog cabin on #151A in the southwest corner.3"

In contrast to this evidence is the statutory declaration of Ben Boucher — the son and grandson of

James and John Boucher, respectively —who deposed:

4. My grandfather was John Boucher who was a member of the Duncan’'s
Indian Band. Helived 2%2miles north of Gage near an areawhichwascdled
Hay Lake [aso known as Moss L&e]....

6. To the best of my knowledge, my grandfather never lived on the Duncan’s
Indian Reserve. In 1928 he was living near Hay Lake, north of Fairview.

7. My grandfather was 85 years old when he died in the winter of 1936-37. He
was buried near the railroad inthe Gage area, one milewest of where hewas
living.®"

Similarly, Ted Knott recounted that he last saw John Boucher in the 1932-34 period at Moss L ake,
whichiswhere Knott always saw Boucher andbelieved that helived.*”* The Commission also notes
that, in the 33 yearsfrom the signing of Treaty 8in 1899 through thelast year he was paidin 1931,
John Boucher waspaidin 16 of thoseyearsinthevicinity of IR 152, including 14 timesat Dunvegan
and onceeach at Hay Lakeand Fairview. Intheremaining 17years, heisreported to have been paid
at Peace River Landing (threetimes), Peace River Crossing (nine times), on the Duncan’ s reserve
(twice), and once each at Grouard, Vermilion, and Old Wives L ake3"™

Inaddressing all theforegoing evidenceprior to theoral submissionsinthisinquiry, Canada

wrote:

Whileit isarguable based upon thisinformation that John Boucher resided on 151A,
the evidence of both Ben Boucher and Ted Knott, and the fact that John Boucher
regularly received his treaty annuity paymentsin the vicinity of the Beaver Reserve

sz Statutory Declaration of John Testawits, December 3, 1991, p. 7 (ICC Exhibit 10, tab A, Schedule 4).
573 Statutory Declaration of Ben Boucher, December 21, 1995, pp. 1-2 (ICC Exhibit 6, tab D).

sra ICC Transcript, September 6, 1995 (ICC Exhibit 6, tab C, pp. 30 and 76) (Ted Knott).

375 Provincial Archives of Alberta, Treaty Annuity Paylists, Duncan’s Band, 1910-36 (ICC Documents,

pp. 716-83); Paylist Comparison Database (ICC Exhibit 15, vol. 1).
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No. 152 and Dunvegan when other Band members were paid at the Duncan’s
Reserve, suggest that John Boucher likely habitually resided in the Moss Lake area.
However, we are of the view that this was “near” the reserve ... and that he was
entitled to vote on the surrender.*"

According to counsel for Canada, Moss L ake is situated about one mile from Fairview, whichisin
turn located approximately 18 miles (29 kilometres) from IR 151A 3

Inthe First Nation’ s submission, however, John Boucher did not reside on or usetheBand’s
reservesand had no affiliation or connection with them.*”® Moreover, Boucher’ sresdenceisnot in
doubt, given Canada s acknowledgment that he resided in the Moss Lake area in 1928. His real
affiliation, according to counsel, was with the Beaver Band, since he lived and died at Moss Lake
on IR 152 and married the daughter of the Beaver Chief 3" In short, the First Nation contends that
John Boucher, his son James, and the L eg brothers “were classic examples of Indians who were on

the membership list but did not reside near and certainly had no interest” in the reserve®°

James Boucher

John Testawitsrecalled that, in 1931, James Boucher lived in alog house on IR 151A that had been
John Boucher’ sresidence®®" He further stated that James Boucher resided on IR 151A most of his
life,% for at |east part of thattimein one of the five houses builtin 1929 or 1930. It appearsthat the

376 BruceBecker, Counsel, DIAND Legal Services, Specific Claims, to JeromeN. Slavik, Ackroyd, Piasta,

Roth & Day, May 28, 1997, p. 10 (ICC Exhibit 14).
s ICC Transcript, November 26, 1997, p. 180 (Perry Robinson).

318 Written Submission on Behalf of the Duncan’s Frst Nation, November 12, 1997, p. 55; ICC
Transcript, November 25, 1997, p. 101 (Jerome Slavik).

819 ICC Transcript, November 25, 1997, pp. 71-72 (Jerome Slavik).

380 ICC Transcript, November 26, 1997, p. 101 (Jerome Slavik).

381 Statutory Declaration of John Tesawits, December 3, 1991, p. 7 (ICC Exhibit 10, tab A, Schedule 4).
382 Interviewof Ben Basnett, February 25, 1992, p. 35 (ICC Exhibit 6, tab A); Indian Claims Commission,

“Interview of Elders John Testawitsand Ted Knott Taken at the Mile Zero Hotel, Grimshaw, Alberta,” Augus 15, 1995,
p. 22 (ICC Exhibit 6, tab B).
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housewasfirst occupied by Annie L aprete®**? and that James Boucher did not movein until after her
death in the early 1930s®* This information seems consistent with Ben Boucher’'s statutory

declaration:

10.

In his February 25, 1992, interview, Ben Basnett stated that James Bouche “didn’t really live
anywhere’ and just camped wherever he liked, spending his winters in the north and “then they’d

go back down to Fairview and put in the summer.”*® Ted Knott recalled that James Boucher “ spent

My father is James Boucher and my mother, Justine, was a Beaver Indian
from the Moss L ake area, which was|ocated near thepresent location of the
Town of Fairview....

My father was born at Fairview. In 1928, my father, James Boucher, was
residing at Moss Lake on the Beaver Indian Reserve #152. He was living
therewhen | left for Grouard Mission School in 1933. Hemoved to Duncan’'s
Reservein 1933 or 1934 when | was away at school. | wastold thisby Sister
Mary at Grouard.

When | was 10 years old, | went to the Mission School in Grouard. When |
returned from Grouard for summer holidays, | lived with my father on the
Duncan’s Indian Reserve. | finished school at age 17. | had grade 10.

| am Metis as both my father and | enfranchised from the Duncan’s Band. |
left the Duncan’s Reserve in 1938.3%

alot of time” at Hay Lake north of Gage.®®*’

In response to the foregoing evidence, Canada submits:

The evidence of Ben Boucher, supported to alimited extent by the evidence of Ted
Knott and Ben Basnd, and the fact tha James Boucher was born in Fairview,
married a woman from the Beaver Band and regulaly received his treaty annuity

383

Annie Laprete’ s name was given anumber of different spellings on paylists over the years, but sheis
no doubt the “Anna LaPretre” referred to later in thisreport in an excerpt from John Testawits's statutory declaration:

Statutory Declaration of John Testawits, December 3, 1991, p. 3 (ICC Exhibit 10, tab A, Schedule 4).

384

385

386

387

ICC Transcript, September 6, 1995 (ICC Exhibit 6, tab C, pp. 48-49) (John Testawits).
Statutory Declaration of Ben Boucher, December 21, 1995, pp. 1-2 (ICC Exhibit 6, tab D).
Interview of Ben Basnett, February 25, 1992, p. 26 (ICC Exhibit 6, tab A).

ICC Transcript, September 6, 1995 (ICC Exhibit 6, tab C, p. 31) (Ted Knott).
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paymentsin the vicinity of the Beaver Reserve No. 152 and Dunvegan, suggest that
James Boucher likely habitually resided inthe Moss L ake area. However, we are of
the view that thiswas “near” the reservefor the reasons mentioned previously, and
that he was entitled to vote on the surrender 3

TheFirst Nation contendsthat James Boucher did not reside onthe Duncan’ sreserves, made
no use of them, and had no affiliaion or connection with them.** Rather, James was married to a
Beaver woman; did not moveto the Duncan’ sreservesuntil 1933 or 1934, where heresided for only
afew years before enfranchising with his son Ben; and was affiliated by marriage, residency, and
social ties with the Beaver Band. Given Canada' s recognition that James Boucher resided in the
Moss Lake areain 1928, the First Nation urges the Commission to conclude that he did not reside

on or near, and was not interested in the Band’ s reserves3®

EmileLeg
Theindividual giving risetothemost debatein thisinquiry isEmileLeg. Ben Basnett indicated that
Emile“didn’tliveparticularly anywhere,” but just “ put up ateepee and stayed anywhere.” However,
he al so stated that Emile was always on the Beaver Indian reserves at EurekaRiver or Fairview, and
lived most of hislifeinthe vicinity of Eureka River about 70 milesfrom Berwyn and IR 151. Asto
where Emile trapped, “they d come out in the spring and nobody knew where they went out half of
the time.”**' He believed that Emile lived most of his life in the Eureka River area where he
trapped.®?

Similarly, Ted Knott observed that Emilelived near Worsley, which iswest of EurekaRiver
some 80 miles from the Grimshaw/Berwyn area®* He recalled that Emile trapped at Hay River,

368 Written Submission on Behalf of the Government of Canada, November 17, 1997, p. 44.

389 ICC Transcript, November 25, 1997, p. 101 (Jerome Slavik).

390 ICC Transcript, November 25, 1997, p. 72 (Jerome Slavik).

3ot Interview of Ben Basnett, February 25, 1992, pp. 8, 10, and 13-14 (ICC Exhibit 6, tab A).

392 Statutory Declaration of Ben Basnett, July 7, 1992, p. 1 (ICC Exhibit 10, tab A, Schedule 5).

3% Indian Claims Commission, “Interview of EldersJohn Testawitsand Ted Knott Taken at theMile Zero

Hotel, Grimshaw, Alberta,” August 15, 1995, p. 8 (ICC Exhibit 6, tab B).
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located north and west of Worsley, and would return to Herb Lathrop’s trading post at Worsley for
part of the summer. Emile would aso spend part of each summer picking berries at Fort St John
beforereturning to Lathrop’ s post at the end of August to purchase supplies prior to returningto the
north to trap for the winter.** Knott added:

6. During the years of my acquaintance with Emile Legg, | believe that what |
have described above washis consistent pattern of movement throughout the
year. It ismy belief that Emile Legg had no settled place of residence, and
followed atraditional Indian lifestyle moving through parts of north western
Alberta and north eastern British Columbia. These areas are all locaed at a
considerable distance from the Indian reserves where members of the
Duncan’s Band had their residence.

7. | have frequented the Duncan’s Indian Reserve al my life and | never saw
EmileLegg on the Reserve. Tomy knowledge, Emile Legg never resided on
Indian Reserves held for the use and benefit of the Duncan’s Band.

8. [tismy belief that EmileL egg had no close connection with any Indian Band,
pursuing as he did atraditional itinerant Indian lifestyle3®

The preceding evidence is consistent with John Testawits's statementsthat he did not know
Emile Leg other than through his mother, who told him that the Leg brothers were interpreters for
the Indian agents and thus just passed through, and did not live on, the Duncan’s reserves.** He
understood that Emile’ s“homeplace” was at Eureka River,*” where he stayed most of thetime and
belonged to the Beaver Band**®

304 ICC Transcript, September 6, 1995 (1CC Exhibit 6, tab C, p. 21) (Ted Knott); Statutory Declaration
of Ted Knott, September 25, 1992, p. 2 (ICC Exhibit 10, tab A, Schedule 6).

3% Statutory Declaration of Ted Knott, September 25, 1992, p. 2 (ICC Exhibit 10, tab A, Schedule 6).

3% Interview of Ben Basnett, February 25, 1992, p. 23 (ICC Exhibit 6, tab A); ICC Transcript, September

6, 1995 (ICC Exhibit 6, tab C, pp. 72-73) (John Testawits); Statutory Declaration of John Testawits, December 3, 1991,
p. 8 (ICC Exhibit 10, tab A, Schedule 4).

397 Indian Claims Commission, “Interview of EldersJohn T estawits and Ted Knott T aken at theM ile Zero

Hotel, Grimshaw, Alberta,” August 15, 1995, p. 9 (ICC Exhibit 6, tab B).

398 ICC Transcript, September 6, 1995 (ICC Exhibit 6, tab C, p. 43) (John Testawits).
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The First Nation submits that Emile and Francis Leg took treaty with the Beaver Band in
1900 and transferred to the Duncan’s Band with their widowed mother in 1905. When Emile died
at age 34in EurekaRiver, he had lived therefor most of hisadult life, having never lived on or made
any use of the Duncan' s reserves® In short, counsel contends that Emile Leg did not reside near
thosereserves and had no interest in them, thereby disqualifying him from participating in the 1928
surrender meeting.*®

For its part, Canada acknowledges that Emile Leg married awoman from the Beaver Band
in 1914 and received histreaty annuitiesfor most of the 1920s preceding the surrender at Dunvegan
or ontheBeaver reserve. Counsel further acceptsthat Emiledied at EurekaRiver in 1934 after living
in the district for 16 years, and that he was buried on the Clear Hills Indian Reserve of the Horse
Lake Band (formerly part of the Beaver Band) north of Eureka River. Nevertheless, arguing that “a

more expansive view of ‘near’ makes sense,” counsel concluded:

Based upon the foregoing information, it appears likely that Emile Legg was
habitually resident inthe Clear Hills'Worsley area. However, we are of the view that
this was near the reserve ... and that he was entitled to vote on the surrender.**

FrancisLeg

Like Samuel Testawits, Francis Leg did not attend or vote at the surrende meeting, but it is
necessary to consider whether he was eligible to do so for purposes of establishing whether the
guorum and majority assent requirements of section 51 of the 1927 Indian Act were met.
Unfortunately, the evidence regarding Francis Leg is sketchy. As we have already seen, John
Testawitsrecalled his mother saying that the Legs did not liveon the Duncan’ sreserve, but instead
passed through only when they were required to do so to interpret for the I ndian agent.** Testawits

399 ICC Transcript, November 25, 1997, p. 74 (Jerome Slavik); | CC Transcript, September 6, 1995 (ICC
Exhibit 6, tab C, pp. 85-86) (Jerome Slavik).

400 ICC Transcript, November 25, 1997, p. 101 (Jerome Slavik).

401 Written Submission on Behalf of the Government of Canada, November 17, 1997, pp. 38-40; ICC
Transcript, November 26, 1997, p. 181 (Perry Robinson).

402 Interview of Ben Basnett, February 25, 1992, p. 23 (ICC Exhibit 6, tab A).
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did not know Francis Leg, but understood him to be a member of the Beaver Band rather than the
Duncan’ sBand.**® Neither Ben Basnett nor Ted K nott provided any additional informationregarding
Francis Leg.

The First Nation submits that, as with Emile Leg, Francis was not affiliated or connected
with the Duncan’ s Band and did not reside on or make use of the reserve:*** Indeed, the First Nation
goes so far asto say that “[t]hereis no record of Francis Legg ever being resident on theDuncan’'s
Reserve ... his residence whereabouts was unknown,”** and accordingly he was not resident near,
or interested in the reserve. Canada again responds that, with an expansive definition of “near,”

Francis Leg was properly considered an dligible voter.*®

Alex Mooswah

Thereiseven lessevidencewith regard to Alex Mooswah than for Francis L eg, and the evidencewe
do haveisconflicting. Ted Knott claimsto have known Mooswah when hewasin hisearly twenties,
and that the last time he saw Mooswah was at Ben Basnett’ s post at Eureka River. However, at one
point in his remarks, Knott suggested that thiswas in 1923 or 1924, and at another he said that it
may have been the summer or fall of 1935.” Annuity paylist information discloses that, following
the death of his father, Modeste Mooswah, in the 1919 influenza epidemic, Alex Mooswah
continued to be paid on Modeste’s ticket until 1935. He was paid four times with his father at
Dunvegan or on the Beaver Reserve from 1915 to 1919, but was generally shown asbeing paid with
the rest of the Duncan’ s Band during the 1920s, including 1928. In the 1930she regularly received
his annuities at Fort St John, British Columbia.

408 ICC Transcript, September 6, 1995 (ICC Exhibit 6, tab C, p. 44) (John Testawits); Statutory
Declaration of John Testawits, December 3, 1991, p. 8 (ICC Exhibit 10, tab A, Schedule 4).

404 ICC Transcript, November 25, 1997, p. 101 (Jerome Slavik).

405 ICC Transcript, November 25, 1997, p. 74 (Jerome Slavik).

406 ICC Transcript, November 26, 1997, p. 181 (Perry Robinson).

ao7 ICC Transcript, September 6, 1995 (ICC Exhibit 6, tab C, pp. 33 and 78-79) (Ted Knott).
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FromthisinformationtheFirst Nation arguesthat Alex M ooswah “ perhaps should have been
onthevoters' list and was not.”**® Aswe have already seen, Canada merely suggests that Mooswah

was too young to be an eligible voter.

Conclusions

It isthe Commission’ sview that, in assessing the eligibility of these individuds, it isimportant to
recognize therealities of the Treaty 8 areain 1928. Thepeople of the Duncan’ s Band, like those of
many other bandsin Treaty 8, engaged in hunting and trapping as their means of subsistence. They
weremobileandtravelled far afield each yearto maintain their traplinesand pursue game. Although
they may not have lived on any reserve, or even in close proximity to a reserve, for much of any
givenyear, they neverthelessreturned to their reservesfromtimeto timeand collected their annuities
together. Despite their nomadic ways, most of these people still considered their reserves —
particularly IR 151A — to be the “home” to which they were lured through long, abeit sporadic,

association. As John Testawits commented in his statutory declaration of December 3, 1991.

0. The Duncan Testawit’s family lived on #151A prior to the Treaty and after
Treaty. Thiswas known asthe “Duncan’ sfamily Reserve’. Members of the
family and community asa whole moved back and forth between the different
Reserves during the different times of the year. Most, however, had
permanent residences of log homeson #151A and visited the other Reserves.
The log houses on #151A were occupied by John Boucher (SW. corner),
Anna La Pretre (a the spring), Joseph Testawit’s (N.W. corner), Julia
Testawit’s (at the spring), Margaret or Jimmy Testawit’s (son of Joseph)
(South S.W.), and Samuel Testawit’s (at the spring)....

33. | recall my uncle, Samuel, telling me, and | remember at that time, that the
peoplemoved around a great deal. They would hunt for moose south of the
Peace River and would trap in that areaduring the winter. They would spend
the summer months on the Reserve at #151A and part of their time at #151
which was known as the Berwyn Reserve. They also travelled a great dedl
around the region seeking work from the few settlers that were there at that

time,**®
408 ICC Transcript, September 6, 1995 (ICC Exhibit 6, tab C, p. 90) (Jerome Slavik).
409 Statutory Declaration of John T estawits, December 3, 1991, pp. 3 and 10-11 (ICC Exhibit 10, tab A,

Schedule 4).
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It appears from these statements that IR 151A formed the focal point for the Band, with the other

reserve parcelsbeing visited from time to time. In these circumstances, the Commission concludes

that it would be artificial to strainthe meaning of the terms “intereged in” or “near” in away that

would disentitle many of the people of Treaty 8, let alone the members of the Duncan’ s Band, from

being able to participate in adedsion asimportant as the disposition of their reserves.

XI.

XII.

X111,

X1V.

From the foregoing evidence and submissions, we have reached the following conclusions:

Since the parties apparently agree that both Eban and Samuel Testawits habitually resided
on, and were interested in IR 151A, we conclude that, although Eban was the only one of
these two to actually attend and vote at the surrender meeting, each was eligible to do so.

With regard to Joseph Testawits, John Testawits asserted that Joseph did not build a house
and move to IR 151A until 1929 or 1930, but Angela Testawits stated that the family had
already moved to the reserve by the time of the 1928 surrender. For reasons wehave aready
expressed, we find that Angela's evidence has greater immediacy and weight. John's
comments are not entirely inconsistent, either, since a house built in 1928 might still have
looked just as new on John’s return in 1931 as one built in 1929 or 1930, and in any event
the family may have already taken up residence on the reserve even if the new house was
built in one of thelatter two years. We are also of the view that the fact that anew housewas
built or wasto be built is evidence of Joseph Testawits sintent as of 1928 to make IR 151A
his permanent home. It is also noteworthy that Angela Testawits remained “at home” on IR
151A while Joseph hunted and trapped, but that he returned to her during the summer off-
season. We concludethat Joseph Testawits habitually resided on or near, and wasinterested
in the reserve, and was therefore ligible to vote at the 1928 surrender meeting.

The evidence with regard to Alex Mooswah isincomplete, but the Commission has already
found that he was a member of the Band and old enough to be eligible to vote. The First
Nation submits that he should have been on the voters' list, and Canada's only stated
objection iswith regard to age. We conclude, therefore, that, at the time of the surrender, he
habitually resided on or near, and was interested in the reserve, making himeligibleto vote
on its surrender.

The Commission has reflected at great length on the ciracumstances of EmileLeg and his
brother Francis. Given theimportanceof permitting band membersto participatein surrender
proceedings affecting their reserve lands, we are reluctant to exclude the Leg brothers from
the list of eligible voters under subsection 51(2) of the 1927 Indian Act. Nevertheless, we
must conclude that they were not eligible to vote. The two were members of the Duncan’s
Band in name only, having been born into the Beaver Band and being children when that
Band was admitted to Treaty 8 in 1899. They transferred to the Duncan’s Band with their
widowed mother in 1905, but they lived virtually all of their adult lives at EurekaRiver near
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XV.

the Beaver Band's IR 152C, a significant distance from the Duncan’s reserves. John
Testawits stated that he did not know the Legs and that they apparently returned to the
Duncan’ sreservesonly occasionally with the Indian agent to act astranslatorsand to receive
their annuities. The evidence of Ben Basnett and Ted Knott indicates that the Legs were
habitually resident in the vicinity of Eureka River, and Knott stated that he had never seen
Emile Leg on the Duncan’s reserve. Although the treaty annuity paylists indicate that the
Legs were paid consistently with the Duncan’s Band prior to 1919, initially under their
mother and thereafter on their own tickets, and that they received annuitieson the Duncan’s
reserve on at least three occasions in the mid-1920s, we are not convinced that occasional
returns to the reserve for the sole purpose of receiving annuities represented a reasonable
connection with the Band or the reserves for the purposes of subsedion 51(2). Despite
Joseph Testawits, Eban Testawits, andJamesBoucher al certifyinginthe surrender affidavit
that “no Indian was present or voted at such council or meeting who was not a habitual
resident on thereserve of the said band of Indiansand interested in theland mentioned inthe
said release or surrender,”*° we conclude that the L egs wereneither habitually resident on
or near, nor sufficiently interested in the reserve to be éligible to participate in and vote at
the 1928 surrender meeting.

Theevidenceregarding John and James Boucher, unlike that with respect to the L egs, isthat
they had a much closer connection with the Duncan’s Band reserves, having spent most of
their lives in and around those lands. They habitually resided at Moss Lake in 1928, a
distance of only 18 miles (29 km) from IR 151A and rel atively much cl oser than the Legs
tothe Band’ sreserves. Theevidencebeforethe Commission also indicatesthat the members
of the Duncan’s Band often congregated and received their annuities at IR 152, on which
Moss Lake was situated, which would place the Bouchers regularly in the midst of their
fellow Band members. Indeed, in the year of the surrender itself, Agent Laird commented
that he found most of the members of the Band on IR 152 when he arrived to didribute
annuities earlier that year. Moreover, wheress Ted Knott and John Testawits gave evidence
suggesting that the Legs were rarely, if ever, on the Duncan’s reserves, there is no such
evidencewithregardtothe B ouchers. In fact, it appearsfrom the evidence of John Testawits
that, following the surrenders of the Duncan’s reserves and Beaver IR 152 in 1928, John
Boucher may have moved to one of fivenew houseson IR 151A, where, after his death, he
was succeeded by Annie Lapree and later his son James. It al so appears that both Bouchers,
like other Band members, travelled extensively in the area between IR 152 and the various
reservesof the Duncan’ sBand. In our view, these facts demonstrate areasonable connection
to the Band and its reserves, and we conclude that both John and James Boucher resided on
or near, and wereinterested inthereserves. Accordingly, theywereeligibleto participateand
vote at the 1928 surrender meeting.

410 Surrender Affidavit, September 19, 1928 (ICC Documents, p. 261).
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In summary, we find that, of theseven individuals on the voters' list prepared by William Murison
— Joseph Testawits, Eban Testawits, Samuel Testawits, John Boucher, James Boucher, Emile Leg
and Francis Leg — five were eligble to be there — the three Testawits brothers and the Bouchers.
Emile and Francis Leg did not qualify to vote, meaning that, given our conclusion that Alex
M ooswah should have been on the list, the Band’ s quorum and voting majority requirementsfdl| to

be determined on the basis of six eligble voters.

Other Participants at the Surrender Meeting

It will be recalled that subsection 51(2) of the 1927 Indian Act provides that “[n]o Indian shall be
entitled to vote or be present at such council, unlesshe habitually resideson or near, and isinterested
inthereservein question.” Although it is clear that only five individualsvoted at the meeting, itis
less clear how many other Indians were present at the meeting and whether any of those in
attendance were prohibited by subsection 51(2) from being there. The parties have made no
submissions on this point, but the Commission has noted some evidence that might suggest the
presence at the surrender meeting of Indians having no interest in the Duncan’s reserves.

In his request for a second payment of $50 from the proceeds of the public auction to each
member of the Band, Indian Agent Harold Laird reported on October 29, 1929, that “a majority of
the member s of this Band wer e present on the Beaver ReserveNo. 152 when surrender s wer etaken
from both Bands and a promise was made to the Beaver Band of a payment of $50.00 to each
member inthefall of 1928 and a second one of $50.00in 1929.”“* This statement suggests that the
members of the two Bands, whom Indian Commissioner William Graham referredto as“all living
as one band,”**> may have dl been in attendance at the surrenders of each other’s reserves.

We have also had regard for thefollowing evidence of AngelaTestawits:

Richard [Lightning]: When your husband was dealing with the reserves, how many
years ago is that, do you remember?

41 Harold Laird, Indian Agent, to the Assistant Deputy and Secretary, DIA, October 29, 1929, NA, RG
10, vol. 7544, file 29131-5, pt 2 (ICC Exhibit 6, tab F).

412 W.M . Graham, Indian Commissioner, to Secretary, DIA, August 31, 1929, NA, RG 10, vol. 7544, file
29131-9, pt 2 (ICC Documents, p. 348).
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Angela: | don’t really know. If | could seethe people who were there, three of them
are still alive that were there.

Richard: What aretheir names?

Angela: Oneismy brother, hisnameis Francis Naposis, the other oneisin Grouard
or High Prairie, I really would like to see him. Heis awhiteman who understands a
bit of Cree, he would know exactly how much land we had. Maybe heis dead |
haven't heard of himinalongtime. | told John Spring (Testawich) to inquire about
him, he would know eveything. He was the one who led the surveyors. | don’'t
remember hisname. If I wasin Grouard | woul d know hisname by asking. The other
man is Phillip Knot, he would know how many years ago it took place*®

Of the individualsidentified by Angela Testawits, the*whiteman” isirrelevant because, not being
an Indian, hisattendance was not prohibited by subsection51(2). Similarly, the 1939 annuity paylist
for the Duncan’ s Band indicates that Emile Leg’ swidow, Rosalie Laglace, married a Phillip Knott
who was characterized on the paylig asa“ halfbreed,” which, if true, would mean that the surrender
could not be challenged on the basis of hispresence since he was technically not an Indian either.
Angelaherself, al though not eligibleto vote because of her gender, wasnot forbidden from attending
because, like her husband, Joseph, she presumably resided on or near, and was interested in the
reserves. However, Francis Naposis, if Indian, would have been preduded from attending the
surrender meeting because hisnamedid not appear on any of thetreaty annuity, surrender, or interes
paylists as a member of the Duncan’s Band.

It appears from the September 21, 1928, affidavit relating to the surrender of the Beaver
Band's IR 152 that the “Francis Naposis’ identified by Angela Testawits may have been the
“FrancoisNapasis’ showing as one of the principal men attesting to that Band' s surrender.** There

is evidence that Angelawas born at Spirit River before Treaty 8 was concluded,**® so her brother’s

413 Interview of Angela Testawits, December 5, 1973, p. 5 (ICC Exhibit 6, tab G).

414 Surrender Affidavit for Beaver Band’'s IR 152, September 21, 1928 (1CC Ex hibit 10, tab A , Schedule
19, p. 1). There may in fact have been more than one Francis N aposis. In his paper, Neil Reddek opp refersto a“Francis
Napasis” who was in his mid-80s in 1972, which would make Naposisclose in age to Angela Testawits. However,
Reddekopp refersto Napasis as Angela’s uncle rather than her brother: G.N. Reddekopp, “ The Creation and Surrender
of the Beaver and Duncan’s Band' s Reserves,” pp. 128-29 (ICC Exhibit 5).

415

Interview of Angela Testawits, December 5, 1973, p. 1 (ICC Exhibit 6, tab G).
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membershipand status as aprincipal manintheBeaver Band would hardly be surprising. Moreover,
inreporting on avisit to the Lesser Slave Lake Agency in early 1931, Murison wrote with regard to

the poor land purchased for what was then known as the Dunvegan and Grande Prarie Band:

This reserve was purchased at the time of the surrender of Reserves Nos. 152 and
152A in 1928, at acost of $6.75 per acre. After seeing the land, | am convinced that
the Indians paid atogether too much for it, and that $3.00 an acre would have been
amuch fairer price and nearer its value It isaquestion if this band will ever make
use of six sections of land. There are only very few people living there —the Chief,
Neepee Pierre, with a family of 3, Francis Napacis and family of 5, Louis
Mosguitoe’ swidow and children, 6 inthefamily, and three old widows. The balance
of the band make their homes at Hay Lakes and Fort St. John....

The other faction of this band reside [sic] 170 or more miles south by road,
at Horse L akes.**®

Although it seems clear tha Francis Naposis was a member of the Beaver Band and would have
been prohibited from attending the sur render meeti ng, we cannot concludein the circumstancesthat
the vague references by Laird and Angela Testawits constitute definitive evidence that members of
the Beaver Band, while assembled in thesamelocation asthe Duncan’ s Band, actually attended the
Duncan’ ssurrender meeting. Tothecontrary, the evidence demonstraesthat separatemeetingswere
held with the two bands on September 19 and 21, 1928.

However, since Emile L ey attended and voted at the Duncan’ s surrender meeting despite
being ineligible to do so, subsection 51(2) of the 1927 Indian Act was violated even if Francis
Naposis and other members of the Beaver Band did not attend the D uncan’s surrender meeting. It
therefore becomes necessary to determinewhether that violation invalidates the 1928 surrender by
the Duncan’ s Band. Our decision on this question will turn on whether the provisions of subsection

(2) were mandatory or merdy directory.

I's Subsection 51(2) of the 1927 Indian Act Mandatory or Merely Directory?
Subsection 51(2) provides that “[n]o Indian shall be entitled to vote or be present at such council,

unlesshe habitually resides on or near, andisinterested in thereservein question.” TheFirst Nation

416 W. Murison, Inspector of Indian Agencies, to W. Graham, Indian Commissoner,March 6, 1931, NA,

RG 10, vol. 7544, file29131-5, pt 2, C-14813. Emphasis added.
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argues that, assuming that at least one of the five individuals who attended and voted at the 1928
surrender meeting was ineligible to do so, subsection 51(2) renders the entire surrender void ab
initio. The basis for this position is that the word “shall” in the subsection is presumed to be
mandatory, thus imperatively prohibiting attendance and voting by non-resident and uninterested
Indians. The only exception would be where such strict compliance works a serious inconvenience
— for example, in circumstances where the failure to comply does not go to the heat of the matter
in question or undercut the purpose of the provision.*’

Counsal submits that, in the present case, subsections 51(1) and (2) not only use the term
“shall” but also state that no surrender shdl be “valid or bindng” unless the tams of those
subsectionsare satisfied. Theimplication of thislanguage, according to the First Nation, isthat those
subsections must be considered to be a mandatory procedureto prevent abuse, fraud, coercion and
exploitation and to ensure that a band's consent to a surrender is informed and voluntary.*® In
contrast, subsections (3) and (4) merely provide evidence of compliance with subsections (1) and
(2); therefore failure to comply with subsections (3) and (4) will not invalidate a surrender where
the intentions of the Indians are otherwise clear and untainted, as was the case in Apsassin.**
Counsel concludesthat, since the Crown has sought to formalize the surrender processin the Indian
Act and in Scott’s instructions to his Indian agents,*® the Commission “should be wary,” as
McLachlin J stated in Apsassin, “of discarding carefully drafted protections created under validly
enacted legidation.”**

Canada sinitia position in response is that the Crown satisfied al of the requirements of

section 51 since al of the voters at the 1928 surrender meeting resided on or near, and were

a7 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 40; ICC
Transcript, November 25, 1997, p. 84 (Jerome Slavik).

418 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 42.
419 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, pp. 40-41.
420 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 45.

421 ICC Transcript, November 25, 1997, p. 86 (Jerome Slavik).
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interested in, the Band' s reserves.*? Neverthel ess, based on the reasons of Killeen Jin Chippewas
of Kettleand Stony Point, Canada recognizes that subsection (1) ismandatory in terms of requiring
a separate surrender meeting and majority assent of a band’s adult male members at that meeting
since those aspects of section 51 represent “the very essence of the protedion of band autonamy in
the decision-making process.”“* However, counsel suggeststhat other aspects of subsection (1) may
be merely directory. Notingthat Estey Jin Cardinal referred to the criteriain section 51 as simply
“precautions” or “ precautiona’y measures,” counsel assartsthat someof those criteriawereintended
to be directory, and that indeed in Apsassin the criteria in subsection (3) have aready been
determined to be exactly that.** Similarly, some of the criteriain subsections (1) and (2) may also

be directory only. Counsel asks:

... what about a situation where al othe requirements of the surrender were met
except that a meeting was not called in accordance with the rules of the band?
Although as. 51(1) requirement, it isarguable that if the failure to call the meeting
according to band rules was the sole “flaw” in the surrender process, then the
surrender might not beinvalid. Thetest outlined by McLachlin[J] in Apsassininthe
context of s. 51(3), the requirement for the surrende affidavit, might still apply. To
determine whether any surrender requirement is mandatory or directory, it must be
measured against the object and purposeof the statute. If reading the requirement as
mandatory would work a “serious inconvenience”, then an argument can be made
that the requirement i s directory only.*

Canada further submits that, even if subsection (1) is mandatory, “[subsection] 51(2) is directory
only, and the attendance of an ineligible voter at the meeting itself, and | would submit the signature
on the document, does not necessarily invalidate the entire surrender.”** For example, counsel

arguesthat, if all 100 individuals on avoters’ list vote in favour of asurrender, it might still make

422 Written Submission on Behalf of the Government of Canada, November 17, 1997, pp. 15 and 22.

4 ICC Transcript, November 26, 1997, p. 156 (Perry Robinson).
424 Written Submission on Behalf of the Government of Canada, November 17, 1997, p. 14.
425

Written Submission on Behalf of the Government of Canada, November 17, 1997, p. 15, footnote 23.

426 ICC Transcript, November 26, 1997, p. 174 (Perry Robinson).
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senseto give effect to the surrender if one personon thelist turns out to beineligible. In that event,

the word “sha |” might be more appropriately construed as bei ng di rectory only.**

Mandatory v. Diredtory Generally

Before turning to the authorities dealing with section 51 of the 1927 Indian Act, it isinstructive to
review the two leading cases dealing generdly with mandatory and directory statutory provisions.
Thefirst of theseis the classic judgment in Montreal Street Railway Company v. Normandin,*?® a
caseinvolving aclaimthat ajury verdia should be set aside duetothefailure of thesheriff to update
voters' lists to empane juries. The Privy Council established the essential principles to guide the

courts on the issue:

... the statutes contain no enactment asto what is to be the consequence of non-
observance of these provisions. It is contended for the Appellants that the
consequence isthat the trial was coram non judice and must betreated as anullity.

It is necessary to consider the principles which have been adopted in
construing statutes of this character, and the authorities so far asthere are any on the
particular question arising there. The question whether provisions in a statute are
directory or imperative hasvery frequently arisen in this country, but it has been said
that no general rule can belaid down, and that in every casethe object of the statute
must be looked at.... When the provisions of a statute relate to the performance of a
public duty and the caseis such that to hold null and void actsdonein neglect of this
duty would wor k serious general inconvenience or injustice to personswho have no
control over those entrusted with the duty, and at the same time wou d not promote
the main object of thelegidature, it has been the practice to hold such provisionsto
be directory only, the neglect of them, though punishable, not affecting the validity
of the acts done.**

Morerecently, the Supreme Court of Canada has given further consideration to the issue of

mandate and direction in British Columbia (Attorney General) v. Canada (the Vancouver Island

azr ICC Transcript, November 26, 1997, pp. 231-33 (Perry Robinson).

428 Montreal Street Railway Company v. Normandin, [1917] AC 170 (PC).

429 Montreal Street Railway Company v. Normandin, [1917] AC 170 at 174-75 (PC). Emphas's added.
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Railway case).”®. In that casg lacobucd Jfor the majority would have preferred not to deal with the
issue of mandatory and directory provisions, since in his view his reasons adequately disposed of
the appeal without the need to do so. However, given that McLachlin Jin dissent agreed with the
British Columbia Court of Appeal on theissue, he felt obliged to comment:

... | must ... acoept that whenever a statute uses the word “shall”, thereisa
great temptation to embossupon the word aconclusory label . Isthe word “shall” in
s. 268(2) [of the Railway Act**'] “mandatory” or “directory” initseffect?McLachlin
J. proceeds to answer this question by firg citing Montreal Sreet R. Co. v.
Normandin (1917), 33D.L.R. 195, [1917] A.C. 170 (P.C.), and with that traditional
citation | have no quarrel. | prefer, however, to place the greater emphasis on what
has become of Normandin in Canadian case law.

In particular, 1 think it is relevant to note that in Reference re: Language
Rightsunder the Manitoba Act, 1870 (1985), 19D.L.R. (4th) 1,[1985] 1 S.C.R. 721,
[1985] 4 W.W.R. 385, this court commented upon the doctrinal basis of the
Normandin distinction. The court stated (at p. 16):

The doctrinal basis of the mandatory/directory distinction is
difficulttoascertan. The" seriousgeneral inconvenienceor injustice”
of which Sir Arthur Channell speaks in Montreal Sreet R. Co. v.
Normandin, supra, appearsto lie at theroot of the distinction asitis
applied by the courts.

In other words, courts tend to ask, simply: would it be seriously inconvenient to
regard the performance of some statutory direction as an imperative?

There can be no doubt about the character of the present inquiry. The
“mandatory” and “directory” labels themselves offer no magicd assistance as one
definesthe nature of astatutory direction. Rather, theinquiry itself isblatantly result
oriented. In Reference re: Manitoba Language Rghts, supra, this court cited R. ex
rel. Anderson v. Buchanan (1909), 44 N.S.R. 112 (C.A.) at p. 130, per Russell J.,to
make the point. It is useful to make it again. Russell J. stated:

| do not profess to be able to draw the distinction between
what is directory and what is imperative, and | find that | am not
alone in suspecting that, under the authorities, a provision may
becomedirectoryif itisvery desirablethat compliancewithit should
not have been omitted, when that same provision would have been
held to be imperative if the necessity had not arisen for the opposite
ruling.

430 British Columbia (Attorney General) v. Canada, [1994] 2 SCR 41, 114 DLR (4th) 193.

431 Railway Act, R.S.C. 1985, c. R-3.
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The temptation is very great, where the consequences of
holding astatute to beimperative are seriously inconvenient, tostrain
apoint in favor of the contention that it is mere[ly] directory...

Thus, the manipulation of mandate and direction is, for the most part, the
mani pul ation of an end and not ameans. In this sense, to quote again from Reference
re: Manitoba Language Rights, supra, the principleis*vagueand expedient” (p. 18).
This means that the cout which decideswhat is mandatory, and what is directory,
brings no special tools to bear upon the decision. The decision is informed by the
usual process of statutory interpretation. But the process perhaps evokes a specia
concernfor “inconvenient” effects, both public and private, which will emanatefrom
the interpretiveresult.

With these thoughts in mind, | acknowledge my agreement with much of
what McLachlin J. has said. In particular, | agree with her that the language of s.
268(2), and especially its use of the word “shall”, suggests an imperative reading.
Indeed, in Referencere: Manitoba Language Rights supra, this court characterized
the word shall as*presumptively imperative” in its ordinary grammatical meaning
(p. 13). | aso agree with McLachlin J. that the structure of the Railway Act
demonstrates a concern for public input into termination decisions. Those concerns
arereal and pressing, and to ignore the value of publicinput in termination decisions
would be to condone at least some level of inconvenience. But in my view, to the
extent that | must makethisalternative finding, | believethe approach of McLachlin
J. focuses on the inconvenience of trammelling public input to the virtual exclusion
of other kinds of inconvenience, both public and private.**

Apart from Justice lacobucci’s complaint regarding the “blatantly result oriented” process of
determining whether a given provision is mandaory or directory, the aitical part of his analysis
seemsto bethat, although theword “shall” ispresumptively imperative, theinquiry isprimarily one
of statutory interpretation, with*“aspecia concernfor ‘inconvenient’ effects, both public and private,
whichwill emanatefrom theinterpreiveresult.” However, lacabucci Jwas al so careful to point out
that adecision on whether aparticular provisionismandatory or directory can work both public and
privateinconveniences, and that acourt must ensurethat it does not consider or over-emphasizeone
type of inconvenience to the exclusion or under-emphasis of another.

We now turn to the application of these principles to section 51 of the Indian Act.

432 British Columbia (Attorney General) v. Canada, [1994] 2 SCR 41, 114 DLR (4th) 193 at 256-57

(DLR), laccobucci J.
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Mandatory v. Directory in the Context of Section 51 of the Indian Act

There are no cases that specifically decide the issue of whether subsection 51(2) is mandatory or
directory, but some authoritiestouch on it in dicta. In Apsassin, Addy Jwas asked at trial to decide
whether a surrender meeting complied with the requirements of subsections 51(1) and (3). The
question of eigibility under subsection (2) did not arise. However, the partiesdid contest whether
the various subsections of section 51 were mandatory or merely directory, and on this point Addy

Jwrote:

On the question of whether non-compliance with all of the provisions of s.
51(3) of the Act would invalidate the surrender, a legal issue arises as to whether
those provisions are mandatory or merely directory. In the latter case non-
compliancewould not render void the surrender itself nor its subsequent acceptance
by the Governor in Council.

In considering this issue the actual wording of the other provisions of s. 51
are[sic] of someimportance. Subsection 1 providesthat “... no surrender ... shall be
valid or binding unless assented to ...”. Thisis clearly a substantial or mandatory
provision. Subsection 2 defines who is entitled to vote at a meeting and s-s. 4
provides that the Governor in Council may either accept or refuse the surrender.
Theseprovisionsarealso clearly substantial or mandatory. Subsection 3, however,
provides the means by which the fact that the surrender has been properly taken and
executed is to be evidenced or established.”*

After reviewing the Montreal Street Railway case, Addy Jremarked:

As stated in the Montreal Street Railway case, the objedt of the statute must
be considered. It seems clea that s. 51 has been enacted to ensure that the assent of
the magjority of adult members of the Band has been properly obtained before a
surrender can be accepted by the Governor in Council and become valid and
effective. The object of that section is to provide the means by which the general
restrictionsimposed on the surrender, sale or alienation of Indianreserve landsbys.
50 of the Act can be overcome. In other words, the sale or lease of Indian reserve
lands must be made pursuant to the wishes on the Indian band and must, of course,
also be approved by the Governor in Council. The last requirement would
presumably involve the Governor in Council being satisfied that the surrender has
been properly approved, that it isfor the general welfare of the Indians and that they
are not being unfairly deprived of their lands.

433 Apsassin v. Canada, [1988] 1 CNLR 73 at 132-33(FCTD). Emphasisadded.
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Examination of the object of the statute reveal s that a decision which would
render the surrender null and void solely because of non-compliance with the
formalitiesof s. 51(3) would certainly not promote the main object of thelegislation
where all substantial requirements have been fulfilled; it might well cause serious
inconveniences or injustice to persons having no control over those entrusted with
the duty of furnishing evidence of compliance in proper form. In the subsection,
unlikes-s. (1), whereit isprovided that unlessit is complied with no surrender shall
bevalid or binding, thereis no provision for any conseguences of non-observance.
| therefore conclude that the provisions of s. 51(3) are merely directory and not
mandatory.**

It isinteresting to note this last reference to the lack of a“provision for any consequences of non-
observance” in subsection (3). There is likewise no such provison in subsection (2), but Addy J
neverthelessconcluded in dictathat subsection (2) is” substantial ormandatory.” Addy Jpreviously
concluded that non-compliance with a merely directory provision “would not render void the
surrender,”** from which we infer that non-compliance with subsection (2), if mandatory, would
render the surrender void ab initio. In the result, Addy J held that subsection 51(3) had been
“sufficiently complied with” and that, i n any event, its provis ons were directory, not mandatory.**

Justice Addy’s decision was subsequently appealed.**” Although Stone JA of the Federal
Court of Appeal disagreed with the conclusion that subsection 51(3) had been * sufficiently complied
with,” heagreed withAddy Jthat the subsection was merely directory and that non-compliancewith

it would not render the surrender void. He commenced by stati ng:

Thereremainsthe question of whether thisformality had to be complied with
strictly in order for the surrender to be valid. The statute provides that the surrender
“shall” be certified on cath. While the word “shall” in a statute is presumed to be
imperative, astatute may itself contain someindication that afailure to complywith
the duty which that word imposes will not nullify the action otherwise authorized.
In such a case the provisions are viewed asmerel y directory. In the present case it
has been suggested that the provisions of section 51 are designed for the protection

434 Apsassin v. Canada, [1988] 1 CNLR 73 at 134 (FCTD). Emphasis added.
435 Apsassin v. Canada, [1988] 1 CNLR 73 at 132 (FCTD).
436 Apsassin v. Canada, [1988] 1 CNLR 73 at 135 (FCTD).

as7 Apsassin v. Canada, [1993] 2 CNLR 20 (FCA).
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of the Indians and that “the Crown was duty bound to proceed according to that
section”: Lower Kootenay Indian Band v. Canada (1991), 42 F.T.R. 241 at 284,
[1992] 2 C.N.L.R. 54 at 107 (F.C.T.D.).**®

After quoting from the Montreal Street Railway case regarding the test for determining whether a

statutory provision should be construed as mandatory or directory in nature, Stone JA continued:

It ismy view that thisissueisto be decided in the statutory context. | agree
with the Trial Judge that in the circumstances strict compliance with the particul ar
formality in s. 51.3 was not essential to the validity of the surrender. The opening
words of s. 51 provide that “no release or surrender ... shall be valid or binding”
unless assented to by amagjority of the male members of aband of the stipulated age
at ameeting held inthe presence of the Crown’ srepresentative. It thus appears that
themain object of s. 51wasto ensuretha no surrender could be effected without the
prior assent of the concerned Indians. Section 51.2, respecting entitlement to vote, is
related to it and must al so be satisfied for an assent to be effective. Section 51.3 does
not itself addressthevalidity of the surrender, and appearsto providefor aformality
to befulfilled subsequent to the assent and asameans of showing that the assent was
duly given. Section 51.4, which providesfor submission of the surrender documents
to the Governor in Council for acceptance or refusal of the surrender “[w]hen such
assent has been so certified,” may suggest that no aceeptance ispossible unless the
s. 51.3 certificate is among the surrender documernts. As | have stated, the main
object of s. 51 is set forth in its opening words which prohibits the surrender of
reservelands unlessthe surrender isfirst assented to in the manner therein specified.
| respectfully agree with the Trial Judge that the formality in question, although
stated to be imperative, should be taken as directory. Other evidenceestablished to
the satisfaction of the Trial Judge that the required assent had been given at the
surrender meeting in the presenceof the Crown’ srepresentative. | therefore conclude
that the Crown did not breach a fiduciary obligation by failing to observe the
particular formality under the Indian Act.**®

Isaac CJindissent did not deal with section 51 and Marceau JA, although concurring with Stone JA

in the result, would have disposed of the arguments rdating to section 51 on a different basis.

438 Apsassin v. Canada, [1993] 2 CNLR 20 at 47 (FCA), Stone JA.

439 Apsassin v. Canada, [1993] 2 CNLR 20 at 48-49 (FCA), Stone JA. Emphasis added.
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Ultimatdy, on appeal to the Supreme Court of Canada following the release of Justice
lacobucci’ sjudgment Jinthe Vancouver | sland Railway case, M cL achlin Jconcurred with thelower

courts on this issue:

Thisraises the question of whether the ss. 51(3) and 51(4) are mandatory or
merely directory. Addy J. and Stone JA below held that despite the use of the word
“shall”, the provisions were directory rather than mandatory, relying on Montreal
Sreet Railway Co. v. Normandin, [1917] A.C. 170 (P.C.).... Addy J. concluded that
to read the provisionsin amandatory way would not promote the main object of the
legislation, which is to ensure that the sale of the reserve is made pursuant to the
wishes of the Band. Stone JA agreed. This Court has sinceheld that the object of the
statute, and the effect of ruling one way or the other, are the most important
considerations in determining whether adi rective ismandatory or directory: British
Columbia (Attorney General) v. Canada, [1994] 2 S.C.R. 41.

Thetrue object of ss. 51(3) and 51(4) of the Indian Act wasto ensure that the
surrender was validly assented to by the Band. The evidence, including the voter’s
list, in the possession of the DIA [Department of Indian Affairs] amply established
valid assent. Moreover, to read the provisions as mandatory would work serious
inconvenience, not only where the surrender is later challenged, but in any case
where the provision was not fulfilled, as the Band would have to go through the
processagain of holding ameeting, assenting to thesurrender, and then certifying the
assent. | therefore agree with the conclusion of the courts below that the “shall” in
the provisions shoul d not be considered mandatory. Failure to comply with s. 51 of
the Indian Act therefore does not defeat the surrender.**°

The predecessor to section 51 —section 49 of the 1906 Indian Act —wasthe subject of further
judicial scrutiny in the Chippewas of Kettle and Stony Point case.** At trial, Killeen Jrejected the
“publiclaw” argument that the Governor in Council had anindependent and unreviewablediscretion
under subsection 49(4) to decide whether the conditions in subsections (1) to (3) had been
satisfied.**? He then turned to the interpretation of those three preceding subsedtions:

440 Blueberry River Indian Band v. Canada (Department of Indian Affairsand Northern Development),

[1995] 4 SCR 344, [1996] 2 CNLR 25, 130 DLR (4th) 193 at 374-75 (SCR), McLachlin J.
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Ct (Gen. Div.)).

Chippewas of Kettle and Stony Point v. Canada (Attorney General), [1996] 1 CNL R 54 at 85 (Ont.
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What, then, isthe effect of s. 49(1)-(3)?

Section 49(1) lays down, in my view, in explicit terms a true condition
precedent to the validity of any surrender and sale of Indian reserve lands. It makes
this abundantly clear by saying that no such surrender “ shall be valid or binding”
unless its directions are followed.

Bearinginmindtheprophylactic principleat stakeinthe Royal Proclamation,
asreinforced by s. 48-50, it is simply impossible to argue that s. 49(1) does not lay
down a mandatory precondition for the validity of any surrender. If the surrender in
question has not followed the s. 49(1) procedure, it must bevoid ab initio. To suggest
otherwiseisto rewrite historyand the commands of the Royal Proclamation and the
Indian Act.

Section 49(1) may be summarized in thisway. It states that no surrender is
valid or binding unless
Q) it was “assented to” by amajority of male members over 21 years;

(2)  the assent must have been given at a “meeting or council” called for that
purpose;

3 the meeting or council must have been called “according to therules of the
Band”;

(4 the meeting or council must have been conducted “in the presence of” the
Superintendent General or his agent —in practice, an Indian agent.**

Before turning to subsection (2), Killeen Jdealt with the band’ s argument that seven of 27
individualswho voted in favour of the surrender in that case —including one, Maurice George, who
did not even attend the surrender meeting and was later induced by the prospective purchaser, A.
MacKenzie Crawford, and Indian Agent ThomasPaul to vote for the surrender —“had no status as
Band membersto vote.” Had Killeen Jnot concluded that theseseven individuals—all members of
the George family —wereinfact entitled to vote, the Chippewas of Kettle and Sony Point case might
have been a binding precedent on the Commission inthisinquiry. However, he did in fact find that
all sevenwereeligible, andin hisopinion therewasno chance*“that the Band will be ableto uncover
future credible evidence impeaching the status of the Georges as voting members.”*** Neverthel ess,
and perhaps surprisingly in light of hiscommentsregarding the mandatory nature of subsection (1),

he stated with regard to Maurice George' s unconventional participation in the vote:

a3 Chippewasof Kettleand Stony Point v. Canada (Attorney General), [1996] 1 CNL R54 at 82-83 (Ont.
Ct (Gen. Div.)).

aaa Chippewas of K ettle and Stony Point v. Canada (Attorney General), [1996] 1 CNL R 54 at 86 (Ont.
Ct (Gen. Div.)).
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It is true that Maurice George's vote was defective in that he did not attend the
meeting, but his non-attendance cannot invalidate the vote. Thereisnothingins. 49
or elsewhere[in the] Act supporting such an argument and common senseis against
it. The 26 [of 44 €ligible voting members] who did vote favourably clearly
condti tuted a strong majority.**

Whilewe agree that there was nothing in section 49 of the 1906 Indian Act or section 51 of the 1927
statute to compel an eligible voting member to attend and vote at a surrender meeting, we do not
read those sections as permitting members to vote other than at a surrender meeting specifically
called for the purpose of dealing with the surrender. As we have aready noted, we are nat called
upon to address that issue in this inquiry since, despite Deputy Superintendent General Scott’s
authorizing memorandum, there is no evidence to suggest that the surrender was considered in
meetings with small groups or individual members of the Duncan’s Band. However, what we find
interesting is that Killeen Jwas prepared to consider Maurice George' svote as merely “defective”
but not as placingthe validity of the surrender in doubt.

Withregardtosubsection(2), Killeen Jwasprimarily concerned with Crawford’ sattendance
at the surrender meeting to offer cash inducementsto thevoting memberstoencourage then to vote
in favour of the surrender. Killeen J held:

Section 49(2) provides tha no Indian shdl vote or be present at the council
meeting unless he habitually resides at or near the reserve and is interested in the
reserve. | have aready ruled that those who voted at the General Council meeting
were entitled to vote as legitimate members of the Band....

However, Mr. Vogel [counsel for the Band] takes another tack in attempting
to argue that s. 49(2) has been violated. His argument isthat s. 49(2), by necessary
implication, prohibits anyone other than the Indian agent and qualified voters from
beingin attendance at the General Council meeting. Hispoint, here, really goes back
for attempted reinforcement to the Royal Proclamation and the broad context of the
Act itself. He submits that the Royal Proclamation contains a general prohibition
against “direct dealing”, ashe put it, between a prospective purchaser and an Indian
Band. Thus, s. 49(2) should beread broadly to prohibit apurchaser such as Crawford
from having any dealings of a direct nature, induding attending at the General
Council meeting o offering the $15.00 cash payments to the voting members.

a5 Chippewas of K ettle and Stony Point v. Canada (Attorney General), [1996] 1 CNL R 54 at 87 (Ont.
Ct (Gen. Div.)).
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Asto the undoubted attendance of Crawford at the General Council meeting,
| can find no support in the Royal Proclamation or s. 49(2) for an expressor implied
prohibition against that.

TheRoyal Proclamation doesnot prohibit direct deal ings per se. What it does
is prohibit direct sales and interposes the presence of the Crown through the
surrender procedurein an attempt to protect the Indiansfrom the sharp and predatory
practices of thepast.

It would have been easy for Parliament, if so-minded, to prohibit all direct
dealings and, within s. 49(2), to prohibit the attendance of outsides, including a
prospective purchaser, at a surrender meeting. It chose not to do so and | find no
warrant anywhere in the Royal Proclamation or the Act for virtually rewriting s.
49(2) such that it could be interpreted to prohibit direct dealing or attendance at the
surrender mesting.

Equdly, | cannot conclude that the promises of the $15.00 direct cash
paymentsand the distributionof $5.00 to each of the votersat the March 30 meeting
violated s. 49(2) or any other provision of the Ad.

There can be little doubt that these cash payments, and the promises which
preceded them, have an odour of moral failure about them. It is, perhaps, hard to
understand why the Departmental officials could countenance such side offers even
in the different world of the 1920sin which they were working. However, as| have
said above, | cannot read aprohibition against them within the statutory code of the
Act.

| may also say, here, that | am not persuaded that s. 49(2) contains a
mandatory procedural requirement of thekind specifiedin s. 49(1). Thereisnothing
ins. 49(2) itselfto suggest that failure to comply with its directive would render the
surrender invalid. In any event, | am entirely satisfied that s. 49(2) was complied
with and that no one who voted at the meeting violated its prescription.**

On the appeal of Justice Killeen' s decision,*” Laskin JA on behalf of a unanimous Ontaio

Court of Appeal, after setting out the provisions of the Royal Proclamation and section 49 of the
1906 Indian Act, stated:

Theunderlyingrationalefor the Royal Proclamation andfor these provisions
of the Indian Act wasto prevent aborignal peoplesfrombeing exploited: Guerinv.
R.,[1984] 2S.C.R.335,13D.L.R. (4th) 321. The Royd Proclamation andthe statute
protectedtheaboriginals interest intheirreserveland and at the sametime permitted
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them to make their own decisions about the land. As Killeen J. noted at p. 683, the
Crown “assumed a protective and fiduciary role”’; it became a buffer or an
intermediary between aboriginal peoples and third party purchasers of aboriginal
land. If the meeting was public with dealings conducted in the open, frauds, abuses
and misunderstandings were less likely to occur.

TheBand arguesthat “it isareasonabl e and necessary interpretation” of s. 49
that only the Indian agent (appointed by the Department of Indian Affairs) and
qualified voters are entitled to attend a Band meeting that considers asurrender. In
this case, Crawford, one of the purchasers, attended the meeting of the General
Council of the Band on March 30, 1927, which was called to consider his proposed
surrender of the K ettle Point land. Whilethere, Crawford was permitted by thelndian
agent to pay $5 cash to each voting member in attendance. The Band submitsthat s.
49 precluded Crawford from attendng and from negotiating directly with the
Band.**®

After quoting Killeen Jregarding the absence of languagein thelegislation to prohibit the attendance

of outsiders, including prospective purchasers, at surrender meetings, Laskin JA continued:

A case could arise in which direct dealings between an Indian Band and a
prospective purchaser wouldviolatethe spirit, if not theexpresswords, of the Royal
Proclamation or s. 49 of the Indian Act. | do, however, agree with Killeen J. that in
this case the mere presence of Crawford at the meeting violated neither the language
nor the rationale of the Roya Proclamation or the Act. | would therefore not give
effect to the Band's first ground of appeal. The Band’s real complaint is not that
Crawford attended the meeting, but that he exploited the members by offering them
a“bribe” to vote for the surrender.**

This decision was ultimately upheld without additional reasons on appeal to the Supreme Court of
Canada.**
Itison the basis of these reasonsthat Canada arguesthat the presence of someone other than

an eligible voter and the Crown’ s representative at a surrender meeting will not taint or invalidate

aa8 Chippewasof Kettle and Stony Point v. Canada (Attorney G eneral) (1996), 31 OR (3d) 97 at 101 (Ont
CA).

449 Chippewasof Kettleand Stony P oint v. Canada (Attorney General) (1996), 31OR (3d) 97 at 102 (Ont
CA).

450 Chippewas of K ettle and Stony Point v. Canada (Attorney General), [1998] 1 SCR 756.
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the surrender.®®! In the Commission's view, however, the only decision made with regard to
subsection 49(2) in Chippewas of Kettle and Sony Point isthat it did not apply on the facts of that
case. The prohibition in subsection (2) was aimed at I ndians, but there is nothing to suggest that the
prospective purchaser, Crawford, wasaboriginal. Therefore, according to Killeen Jand the Ontario
Court of Appeal, his presence at the meeting was not prohibited even though, by definition, he could
not be interested in the reserve in the manner contemplated by the Act. The case does not support
the proposition that an Indian who isnot habitually resident on or near, and interested inthe reserve
can attend and vote a a surrender meeting, and that subsection (2) istheref ore merdy directory.
We have already noted Justice Killeen' s conclusion that “[t]hereis nothingin s. 49(2) itself
to suggest that falure to comply with its directive would render the surrender invalid.” However,

Killeen Jlater shed additional light on subsection (2) in his discussion of subsection (3):

| cannot agreewith Mr. Vogel’ scontention that s. 49(3) containsamandatory
precondition to the validity of the surrender.

It istrue that s. 49(3) usesthe phrase “shall be certified” but, considered in
context, | believethis languageto be directory and not mandatory.

In order to get at the meaning and scope of this phrase, one must consider the
object and purpose of s. 49(3). Asit seemsto me, its purposeisclearly differentiated
from the purpose of s. 49(1) or (2). These latter provisions establish the exact
procedures to be followed in effectuating a valid surrender on the part of a given
Indian band. Onthe other hand, s. 49(3) achieveswhat | would call an after-the-fact
evidentiary purpose, namely, to provide sworn documentary proof that the
requirements of s.49(1)-(2) have been complied with in all respeds.

| cannot believethat an evidentiary or proof proviso aimed at providing future
proof in sworn form that gppropriateproceduresfor an assent to surrender have been
followed can somehow have anullifying effect on an assent to surrender that would
otherwise be valid. Section 49(3) itself does not use the same language as s. 49(1)
does—"“no release or surrender of areserve... shall bevalid or binding, unless...” —
and, absent such language, the context and purpose of s. 49(3) dictates that it be
given adirectary rather than mandatory effect.

| note here that, on my view of the evidence in this case, there is
overwhelming proof that the Band gave its assent to the surrender with a strong
overall mgjority vote of at least 26 out of 44 eligible voters, and it would be
ludicrous, | think, to hold that established assent to be invalid because an after-the-
fact proof requirement is defective. It may be added, also, that the statutory

a1 ICC Transcript, November 26, 1997, p. 168 (Perry Robinson).
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declarationisonly partially defective becausethe statutory declarationisvalid so far
asit relatesto the joint oaths of the three Indian representatives who were, after dl,
present at the vote and who have pledged their oaths that the procedures of s. 49(1)-
(2) were followed.

| am comforted in this conclusion by the decision of the Federd Court of
Appeal in Apsassin....*?

It will be recalled that Stone JA in Apsassin concluded that subsection (3) was merely
directory, but that subsection (1) and — in dicta — subsection (2) were both mandatory. Justice
Killeen'scomments are therefore confusing. On onehand, he saysheis*not persuaded that s. 49(2)
contains a mandatory procedural requirement of the kind specified in s. 49(1),” and he notes that,
unlike subsection (1), subsection (3) does not containthe sort of language and purpose that require
it to be given adirectory rather than mandatory effect. Like subsection (3), subsection (2) does not
containwording like* no release or surrender of areserve... shall bevdid or binding, unless...” that
isfound only in subsection (1).

Ontheother hand, Killeen Jdifferentiatesthe purposes of subsections(2) and (3), theformer
being part of what isreguired to“ establish the exact procedurestobefollowed in effectuating avdid
surrender on the part of agiven Indian band,” and the latter to achieve*an after-the-fact evidentiary
purpose, namely, to provide sworn documentary proof that the requirements of s. 49(1)-(2) have
been complied within all respects.” Since Stone JA in Apsassin viewed subsections (1) and (2) as
being “related,” with both subsections needing to be fully satisfied for a surrender to be valid, and
Addy Jalso concluded that subsection (2) is* substantial or mandatory,” itisperplexing that Killeen
Jpurportedtofind support in Apsassin whileconcurrently being unpersuaded that subsection (2) was
the same sort of mandatory provision as subsection (1).

Inthiscurious—and entirely obiter —jurisprudential context, it now fallstothe Commission
to decide whether subsection (2) is mandatory or merely directory. If it is mandatory and any of its
terms have not been met, then, as we have noted, the surrender must be considered void ab initio.
If itismerely directory, thefailureto satisfy itsterms can be treated as atechnical defect that, while

possibly leaving Canada open to some form of sanction, will not affect the validity of the surrender.
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McLachlinJin Apsassin distilled the relevant principles from the Montreal Street Railway
and Vancouver Island Railway cases into atest that requires us to determine whether a mandatory
interpretation of subsection 51(2) of the 1927 Indian Act will resultin seriousgeneral inconvenience,
or injustice to persons who have no control over those entrusted with the statutory duty, and at the
sametime does not promote Parliament’ smain or “true” object in enacting thelegislation. The most
important considerations in applying this test are the object of the statute and “the effect of ruling
one way or the other.”

Asto the object of section 51, it will be recalled that Addy J stated:

It seems clear that s. 51 has been enacted to ensure that the a assent of the majority
of adult members of the Band has been properly obtained before asurrender can be
accepted by the Governor in Council and become valid and effective. The objed of
that section isto provide the means by which thegeneral restrictionsimposed onthe
surrender, sde or dienation of Indian reserve lands by s. 50 of the Act can be
overcome.*?

Similarly, Stone JA considered that the object of the legislation was “to ensure tha no surrender
could be effected without the prior assent of the concerned Indians,”** and McLachlin J
characterized it as ensuring “that the sale of the reserve is made pursuant to the wishes of the
Band.”*** In short, while an underlying theme of the Indian Act may be to protect Indians from
exploitation and the erosion of their land base, section 51 of the 1927 statute and like provisions
preceding and following it were enacted to permit an Indian band to dispose of its reserve lands
provided that Canada and the band both consented.

That being said, it isunderstandablewhy all three courtsin Apsassin would have concluded
that the provision at play in that case was directory rat her than mandatory. Subsection (3) ismuch
more ancillary to the purpose of section 51 than subsections (1) and (2). As Killeen J stated in

Chippewas of Kettle and Sony Point, the purpose of subsections (1) and (2) is to set forth the

453 Apsassin v. Canada, [1988] 1 CNLR 73 at 134 (FCTD).

454 Apsassin v. Canada, [1993] 2 CNLR 20 at 49 (FCA), Stone JA.

455 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern D evelopment),

[1995] 4 SCR 344, [1996] 2 CNLR 25, 130 DLR (4th) 193 at 374 (SCR), McLachlin J
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procedure by which a surrender is to take place, whereas subsection (3) merely confirms that the
surrender was validly assented to by the Band.**

Valid band assent to asurrender isclearly a“ mandatory’ requirement or condition precedent
toavalid surrender of reserveland. The substance of the Commission’ sinquiry, therefore, must be
to determine whether there has been a fair vote conducted that accurately reflects whether the
consent of the community has been given. To read section 51 otherwise would completely nullify
the underlying purpose of the surrender provisions. In shart, under that provision a surrender would
be void ab initio if it did not receive mgjority assent of the adult mde members of the band at a
meeting or council summoned according to the rules of the band for the purpose of considering the
surrender and held in the presence of the Superintendent General or his duly authorized
representative We find that such assent was given.

McLachlinJalso said that not only isthe object of the statutory provision to be considered,
but al so the effect of ruling oneway or the other. Wheretreating a provision asmandaory will result
in serious general inconvenience, or injustice to persons who have no control over those entrusted
with the statutory duty, and at the same time does not promote Parliament’s main or “true”’ object
in enacting the legi dati on, then the provi sion should betreated asdirectory. In considering whether
a serious inconvenience would arise, we must also recall Justice lacobucci’s admonition in the
Vancouver Island Railway case to consider all possible inconveniences, whether public or private,
without considering or over-emphasizing one type of inconvenience to the exclusion or under-
emphasis of another.

McLachlin Jin Apsassin alluded to the sorts of inconvenience that can arise where it is

alleged that a gatutory provision regardng surrender has not been met:

... to read the provisions as mandatory would work seriousinconvenience, not only
wherethe surrender islater challenged, but in any case where the provision was not
fulfilled, as the Band would have to go through the process again of holding a
meeting, assenting to the surrender, and then certifying the assent. | therefore agree
with the conclusion of the courts below that the “ shall” in the provisions should not

456 Chippewas of K ettle and Stony Point v. Canada (Attorney General), [1996] 1 CNL R 54 at 89 (Ont.
Ct (Gen. Div.)).



168 Indian Claims Commission

be considered mandatory. Failure to comply with s. 51 of the Indian Act therefore
does not defeat the surrender.*’

There may also be serious inconvenience to those individual s who acquired the landsfollowing the
surrender and now own them in fee simple. On the other hand, a serious inconvenience may have
been worked to the Duncan’s First Nation if in fact the surrender was imposed by representatives
of the federal government contrary to the Band' s wishes. Obvioudly, if true Band assent was not
obtained, the object of the surrender provisions of the Indian Act would be frustrated and rendered
meaningless.

In the context of these competing considerations, the Commission takes the view that the
termsof subsection 51(2) prohibiting Indiansfrom attending or voting at asurrender meeting unless
they habitually reside on or near, and are interested in the reserve should not be considered
mandatory in nature. I n the absence of evidence demonstrating that the inadvertent presence or vote
of one or more ineligible Indians has cast a band’ s mgjority assent into doubt, we believe that the
meeting and vote should be treated as valid. Furthermore, we believe that, if a surrender wasto be
rendered void by the presence of oneineligible voter in the face of astrong majority in favour of the
surrender, that would result in a serious inconvenience. Therefore, provided that the quorum and
majority assent requirements of a surrender meeting have still been met after discounting the
ineligible votes, and further provided that the attendance of ineligible Indians at the surrender
meeting has not been demonstrated to haveirretrievably undermined or discredited the meeting, the
surrender should be allowed to stand.

In the present case, the Duncan’ s 1928 surrender meeting appears to have been attended by
at least oneineligibleIndian, Emile Leg, and perhaps moreif membersof the Beaver Band werealso
present. Leg alsovoted in favour of the surrender. Nevertheless, thereis no evidence before us that
would suggest that the surrender proceedings werecompromised by the presence or participation of
one or more of theseindividuals. Accordingly, if the First Nation’ schallenge of this surrender isto

be upheld, it must be on the basis of whether the disqualification of ineligible voters raises doubts

a7 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern D evelopment),

[1995] 4 SCR 344, [1996] 2 CNLR 25, 130 DLR (4th) 193 at 374-75 (SCR), McLachlin J.
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that the quorum and majority assent requirements of subsection (1) were satisfied. It is to those

guestions that we now turn.

Was Therea Quorum?
A quorum isthe number of band memberswho must be present at asurrender meeting beforeit can
be said that the meeting i s properly constituted and the band can transact business. TheFirst Nation’s
initial position is that none of the Duncan’s Band members lived near the reserves in question,
meaning that it would not have been possibleto convene asurrender meeting at all.**® Alternatively,
if IR 151A might be considered “near” the reserves to be surrendered, then the only two band
members who would have been eligible to vote were Samuel and Eban Testawits; since only Eban
attended the meeting, themajority of eligiblevoters required to establish quorum was not met and
the meeting was still not properly convened.”* Finally, in thefurther alternative, assuming that Alex
Mooswah waseligibleto vate at the surrender meeting, theFirst Nation arguesthat the total number
of memberswho wereeligible to vote was eight, resulting in a quorum requirement of five, which,
in counsel’ s submission, was not met if any one of the five who attended was not eligible to do s0.#°
Aswe have aready seen, the First Nation submits that, & the very least, Emile Leg wasineligible,
and that others may have been as well.

In reply, Canada argues that there were seven eligible voters,®* and that, since five of those
seven attended the surrender meeting and voted, quorumwasachieved.*®® Alternatively, evenif Alex
Mooswah was at least 21 years old in 1928 and otherwise €eligible to vate, five of eight till

constituted a majority of eligible voters and thus a quorum.*®®

458 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 53.
459 ICC Transcript, November 26, 1997, p. 164 (Perry Robinson).

460 ICC Transcript, November 25, 1997, p. 61 (Jerome Slavik).

461 ICC Transcript, November 26, 1997, p. 164 (Perry Robinson).

462 Written Submission on Behalf of the Government of Canada, November 17, 1997, p. 20.

463 Written Submission on Behalf of the Government of Canada, November 17, 1997, pp. 21-22.
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The guorum requirements of section 49 of the 1906 Indian Act — virtually identical to those
of section 51 of the 1927 statute —wereconsidered by the Supreme Court of Canadain Cardinal v.
R.% In that case, 26 of the 30 to 33 male members of the Enoch Band of the full age of 21 years
attended the surrender meeting, with 14 voting in favour of the surrender and 12 opposed. To use
the terminology employed by J. Paul Salembier in arecent article the surrender was approved by
only a*“relative magjority” of those in attendance at the meeting and not by an “absolute majority”
of all 30 to 33 eligible members of the Band.*®® For the Court, Estey J held that a majority of the
male members eligible to vote must be present to establish quorum at a meeting called for the
purpose of voting on surrender. Significantly, heaso concl uded that, in determi ning that majority,
those members rendered indigible by subsection (2) are not to be counted in establishing the

potential voting population:

Somehel p can be gained fromareferenceto subs. (2), which for convenience
| repeat here:

2. No Indian shall be entitled to vote or be present at such
council, unless he habitually resides on or near, and is interested in
the reserve in question.

The effect of this subsection istoremove fromthe list of members otherwise eligible
to assent to a surrender those Indians who do not habitually reside on or near the
reserve. Nevertheless, such amember remains a member of the band, because only
by the procedure set out in s. 13 of the Act shall an Indian*® ceaseto be amember of
the band”. It is to be assumed that the “majority” referred to in subs. (1) means a
majority of those members who remain eligible to vote after giving effect to the
restriction in subs. (2). If such isnot the case, then amember who does not vote for
any reason, including non-compliancewith subs. (2), would be given anegative vote
for the purposes of degermining whethe a majority vote had been obtained under
subs. (1). However, subs. (1) taken by itself isworded very broadly, and refers only
to “amajority of the male membersof the band of the full age of twenty-oneyears’.
That certainly would include members of the band who do not reside on or near the
reserve. If the minority in the Court of Appeal is correct, then the absentee member,
disentitled to vote under s. 49(2) but still a member, as he has not been removed
under s. 13, isgiven anegative vote, in the sense that he isinduded in the absolute

464 Cardinal v.R., [1982] 1 SCR 508, 13 DLR (4th) 321, [1982] 3 CNLR 3.

465 J. Paul Salembier, “How Many Sheep Make a Flock? An Analysis of the Surrender Provisions of the

Indian Act,” [1992] 1 CNLR 14 at 16.
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number of male members of the band the majority of whom must assent to the
proposed surrender.**®

Cardinal was later considered and adopted by Jerome ACJ of the Federal Court, Trial
Division, inKing v. The Queen.*®’ In that case, the Chief of aband that had surrendered reserveland
sought a declaration that the surrender vote was valid because amagjority of the electors of the band
had assented to it asrequired by section 39 of the 1970 Indian Act. That statute, worded differently
from the 1906 and 1927 vesions, provided that “[a] surrenderisvoid unless ... it isassented to by
amgjority of the electors of the band” at a meeting or by referendum. The surrender had been put
toavotein areferendum in which 190 of 378 eligible voters cast ballots, with 172 votesin favour,
15 opposed, and three spoiled ballots After quoting Estey J extensivdy, Jerome ACJ hdd that,
“[b]ased on the reasoning in Cardinal and the language of s. 39(1)(b) the requirements of that
paragraph are met where a majority of those electors of the band who completed a ballot in the
referendum, assented to the surrender.”*%® Acceptance of the fact that the 190 voters casting ballots
would constitute a quorum isimplicit in this conclusion.

Applying this reasoning to the circumstances of the Duncan’sBand, it will be recalled that
we have already determined that Emile and Francis Leg were not eligible to participate in the
surrender proceedings. Wefind that, of the six remaining male members of the Band of the full age
of 21 years, four — Joseph Testawits, Eban Testawits, John Boucher and James Boucher —
participated in the surrender vote. We conclude that these four constituted a mgority of the six

eligible votersand therefore the surrender meeting achieved the required quorum.

Did the Surrender Receive the Required M ajority Assent?
In Cardinal, Estey J held that, while the words “a majority of the male members of the band” in
subsection 49(1) of the 1906 Indian Act represent the quorum requirement of the meeting, the

common law supplies the assent requirement. In other words, at common law, assuming that the

466 Cardinal v.R., [1982] 1 SCR 508, 13 DLR (4th) 321, [1982] 3 CNLR 3 at 8. Emphas's added.
467 King v. The Queen, [1986] 4 CNLR 74 (FCTD).

468 King v. The Queen, [1986] 4 CNLR 74 at 78 (FCTD).
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quorum requirement has been fulfilled, amajority of the votes cast at the meeting — a “relative
mg ority” rather than an “ absolute majority” —decides whether assent will be given to the proposed
surrender. Estey J stated:

Thereremainsto determine only therequirement for the expressionof assent,
in the sense of that term in s. 49(1), at the meeting attended by the prescribed
mg ority. In the common law and, indeed, in general usage of the language, agroup
of persons may, unless specially organized, expresstheir view only by an agreement
by the majority. A refinement arises where all members of a defined group present
at a meeting do not express aview. In that case, as we shall see, the common law
expresses again the ordinary sense of our language that the group viewpoint is that
which is expressed by the majority of those declaring or voting on the isue in
guestion. Thus, by this rather simple line of reasoning, the section is construed as
meaning that an assent, to be valid, must be given by a mgjority of a mgority of
eligibleband membersin attendance at a meeting called for the purpose of giving or
withholding assent....

To require otherwise, that is to say, more than a mere majority of the
prescribed quorum of eligible band members present to assent to the proposition,
would put an undue power in the hands of those memberswho, whileeligible, do not
trouble themselves to attend or, if in attendance, to vote; or, as it was put by
GillandersJA in Glass Bottle Blowers*®° supra, at p. 656, it would “ give undue effect
to the indifference of a small minority.”*”

Counsd for the First Nation suggests tha Estey J was wrong, and that only an absolute

majority can assent to a surrender:

[Y]ou figure out how many peopleare really over the age of 21 and you mug have
amgority of them, and if certain people can’t vote, they can’t vote. You still need
amajority of people over 21 after removing the ineligible voters. So if you have ten
in aband and you have two ineligible voters, you still need amajority of six. | think
that [subsection] 51(1) —and here iswhere | disagres with Justice Estey—isn't just
a majority of the eligible votas. It means what it says. It's a majority of male
members over the age of 21.*™

469 GlassBottle Blowers Association ofthe United Statesand Canadav. Dominion Glass Co. Ltd., [1943]

OWN 652 (Lab. Ct).
470 Cardinal v.R., [1982] 1 SCR 508, 13 DLR (4th) 321, [1982] 3 CNLR 3 at 9-10 (SCC).
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Arguing that Justice Estey’ s comments regarding majority assent were obiter and thus not binding,
counsel further submits that his own approach should be preferred notwithstanding that, in some
circumstances, it might become mathematically impossible to achieve a majority vote in favour of
asurrender.*”

Canada’ sview isthat, while Estey J may have discussed the question of mgjority assent in
obiter, hisanalysisis nonethel ess compelling and should befollowed. In other words, once quorum
isachieved, assent must be given by amajority of those votingat the surrender meeting who remain
eligible after disqualifying those rendered ineligible by subsection (2).*”® This means that, in the
present case, given that four eligible members attended the surrender meeting, three of those four
had to vote in favour of the surrender for avalid assent. In fact, Canada contends that the Band did
better than that by having all of the eligible voters in attendancevote for the surrender.*

Wehavealready established that, with the exception of Emileand FrancisL eg, theremaining
fiveindividualson Murison’s1928 voters' list wereall habitually resident on or near, and interested
inthereservesbeing surrendered, aswas Alex Mooswah. Therefore, toobtain avalid surrender, four
of six eligiblevoterswererequired to attend the meeting to achieve quorum; three of thosefour were
required to vote in favour of the surrender for the required majority assent. Since all four digible
voterswho attended the meeting in fact voted for the surrender, the maj ority assent requirement was
met.

Did Canada Accept the Surrender?

Subsection 51(4) of the 1927 Indian Act stipul atesthat, once aband’ s assent to asurrender has been
certified on oath by the Crown’ s officer and by some of the band’ s chiefs and prindpal men, itisto
be submitted to the Governor in Council for acceptance or refusal. Of this having been done there

islittle doubt since, aswe have seen, Order in Council PC 82 dated January 19, 1929, confirmed the

a7z ICC Transcript, November 26, 1997, pp. 235-36 (Jerome Slavik).
473 ICC Transcript, November 26, 1997, p. 236 (Perry Robinson).

ara ICC Transcript, November 26, 1997, pp. 165-67 (Perry Robinson).
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Governor in Council’ s acceptance of the surrender of IR 151 and IR 151B to 151G by the Duncan’s
Band.*”

Counsel for the First Nation contends that, although Canada s acceptance may have been
technically sound, it wasinappropriatefor Canadato have accepted thesurrender whenit knew, first,
that the requirements of the Act had not been met and, second, that the surrender documents were
Inadequate, “having been prepared in suspicious circumstances and with a motive to fabricate” to
procurethe surrender.*”® At thispoint, however, the Commissionis prepared simply to conclude that
Canada accepted the surrender in accordance with the strict technical requirements of subsection
51(4). We will address theFirst Nation’s concerns in the context of our analysis of whether, with
regard to this surrender, Canada breached the fiduciary obligations superimposed by the courts on

subsection (4) or violated any other fiduciary obligations to the First Nation.

Conclusion

The Commission has determined that, following appropriate notice being given, five adult mde
members of the Duncan’ sBand — Joseph Testawits, Eban Testawits, John Boucher, James Boucher,
and EmileLeg, thefirst four of whom habitually resided on or near and wereinterestedintheBand's
reserves— convened on IR 152 on September 19, 1928, for the express purpose of deciding whether
tosurrender IR 151 and IR 151B to 151G. In attendance were Inspector of Indian AgenciesWilliam
Murison and Indian Agent Harold Laird, who were authorized to represent the Crown at themeeting.
Thefour eligible Indian participarts, constituting aquorum of the Band’ s eligible voting members,
unanimously assented to the surrender, with three — Joseph Testawits, Bban Testawits, and James
Boucher —making their way to Waterhole, Alberta, later that day. There, along with Murison, they
appeared beforelawyer William P. Dundas, who notarized their affidavit deposing that the surrender
had been duly approved by the Band. The surrender was subsequently forwarded to the Governor
in Council, who accepted it by Order i n Council dated January 19, 1929. It is based on these facts

475 Superintendent General of Indian Affairsto Governor General in Council, January 7,1929, NA, RG

10, vol. 7544,file29131-5,vol. 1(1CC Documents, pp. 285-86); Order in Cound| PC 82, January 19, 1929,fileB-8260-
145/A1-3 (ICC Documents, pp. 288-89).

476 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 69.
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that the Commission concludes that the 1928 surrender by the Duncan’s Band complied in all

material respects with section 51 of the 1927 Indian Act.

In previous inquiries, the Commission has had occasion to discussthe effect of finding that

a surrender has satisfied the statutory requirements of the Indian Act. For example, in our report
dealing with the 1907 surrender by the Kahkewistahaw Frst Nation, we wrote:

Extinguishing the aboriginal interest in the surrendered land meansthat it is
not open to the Kahkewistahaw Band to challenge thetitles of thecurrent registered
owners of the surrendered lands most, if not all, of whom by this |atedate must be
bona fide third party purchasersfor value. It must be kept inmind, however, that the
appeal in Chippewas of Kettle and Sony Point arose from a motion by the Crown
seeking summary judgment dismissing the Band's claim for a declaration that the
1927 surrender and the 1929 Crown patent in that case were void. Although the
decision confirmed the surrender aswell as the titles of those defendants who now
own land surrendered by the Band in 1927, Killeen J a0 recognized that certain
Issues could not be dsposed of summarily and remained to be decided at trial:

Any finding of unconscionable conduct under the facts o this case
cannot affect the validity of the Order in Council [approving the
surrende]; rather, such finding or findings must surely go to the
Band' s other claim for breach of fiduciary duty.*”

Similarly, the Court of Appeal concluded:

... what then of the cash payments, which, inthewords of the motions
judge, had “an odour of mora fai lureabout them”? Inmy view, there
is no evidence to suggest that these cash payments, in the words of
McLachlin J,, vitiated the “true intent” or the “free and informed
consent” of the Band or, in the words of Gonthier J., “made it unsafe
to rely on the Band' s understanding and intention.” In keeping with
Apsassin, the decision of the Band to sell should be honoured.
Therefore, likeKilleen J., | am satisfied that thereisno genuineissue
for trial on whether the cash payments invalidated the surrender. |
would dismiss the Band' s second ground of appeal.
| add, however, that the cash payments or alleged “ bribe’

and consequent exploitation or “tainted dealings” may afford
grounds for the Band to make out a case of breach of fiduciary duty
against the Crown. Asthe parties haverecognized, thisisanissuefor
trial. The same may be said of the Band' s contention that the sale to
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Chippewas of Kettle and Stony Pointv. Attorney General of Canada (1995), 24 OR (3d) 654 at 698
(Ont. Ct (Gen. Div.)).
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Crawfordwasimprovident, hehaving immediately* flipped” theland
for nearly three times the purchase price. In discussing whether the
Crown had a fiduciary duty to prevent the surrender in Apsassin,
McLachlin J. wrote at p. 371:

It follows that under the Indian Act, the Band had the
right to decide whether to surrender the reserve, and
its decision was to be respected. At the sametime, if
the Band' s decision was foolish or improvident — a
decision that constituted exploitation — the Crown
could refuse to consent. In short, the Crown’'s
obligation was limited to preventing exploitative
bargains.

This, too, is an issuefor trial #’®

Our mandate under the Specific ClaimsPolicy isto determinewhether an outstanding lawful
obligation is owed by Canadato the Duncan’s First Nation. Although we have concluded that the
surrender was technically valid, an outstanding lawful obligation may nevertheless be grounded in
Canada's breach of its fiduciary duties to the First Nation. We now turn to our analysis of the

fiduciary duties, if any, owed by Canada to the Duncan’s First Nation on the facts of this case.

ISSUES2AND 3 CANADA’'SPRE-SURRENDER FIDUCIARY OBLIGATIONS

Did the Crown mest its pre-surrender fiduciary obligations?

Wasthedecision of thelndianstainted by theconduct of the Crown inthepre-
surrender proceedings?

478 Indian Claims Commission, Inquiry into the 1907 Reserve Land Surrender Claim of the

Kahkewistahaw First Nation (Ottawa, February 1997),(1998) 8 ICCP 3 at 73, quoting Chippewas of Kettle and Stony
Pointv. Canada (Attorney General), unreported, [1996] OJNo. 4188 (December 2, 1996) at 24-25 (O nt. CA). Emphasis
added. The referencesto “improvidence” in this passage relate to the issue of the Crown’s fiduciary obligations arising
out of the Governor in Council’s acceptance of a surrender under subsection 49(4). This issue will be dealt with later
in this report.
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In the courseof itsinquiriesinto the claims of the Kahkewistahaw, Moosomin, and Chippewas of
K ettleand Stony Point First Nations and the Sumas | ndian Band,*” the Commission has already had
several opportunities to canvass at some length the leading authorities dealing with the Crown’s
fiduciary dutiesto First Nations—most notably Guerin v. The Queen®° and Apsassin. Having done
so, we now find it convenient to deal jointly with the second and third issuesin thisinquiry, since
both require the Commission to consider the Crown'’s pre-surrender fiduciary obligations to the
Duncan’s Band.

Moreover, since we have already set forth our views on the implications of these leading
cases, thereisno need for usto undertake this analysisafresh. However, understanding Guerin and
Apsassiniscritical to appreciate the nature and extent of the Crown’ s fidudary obligations and to
apply those principles tothe facts of thisinquiry, so it is necessary to set forth the basic facts and
legal principlesthat have emerged from those cases This we propose to do by relying extensively
on the review of the authorities set forth in our earlier reports.

In the course of our analysis, wewill consider theissuesthat have arisen from the cases and
our earlier inquiries regarding whether a fiduciary obligation exists in given drcumstances — in
particular, where the band’ s understanding of the terms of the surrender is inadequate, where the
conduct of the Crown hastainted the dealingsin amanner that makesit unsafeto rely ontheband’'s
understanding and intention, where the band has ceded or abnegated itsdecision-making authority
to or in favour of the Crown in relation to the surrender, or where the surrender is so foolish or
improvident as to be considered exploitative. We will also address the First Nation’s submission,
relying on the decision of the Federal Court of Appeal in Semiahmoo Indian Band v. Canada,*®* that

the Crown was obliged to ensure that the surrender was implemented in such away asto cause the

479 Indian Claims Commission, Inquiry into the 1907 Reserve Land Surrender Claim of the

Kahkewistahaw First Nation (Ottava, February 1997), (1998) 8 ICCP 3; Indian Claims Commission, Inquiry into the
1909 Reserve Land Surrender Claim of the Moosomin First Nation (March 1997), (1998) 8 ICCP 101; Indian Claims
Commission, Inquiry into the 1927 Surrender Claim of the Chippewas of Kettle and Stony Point First Nation (March
1997), (1998) 8 ICCP 209; Indian ClaimsCommission, Sumas Indian Band Inquiry, 1919 Surrender of Indian Reserve
No. 7 (August 1997), (1998) 8 ICCP 281.

480 Guerin v. The Queen, [1984] 2 SCR 335.

481 Semiahmoo Indian Bandv. Canada, [1998] 1 FC 3, 148 DLR (4th) 523 (CA) (hereinafter Semiahmoo).
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least possible impairment of the Band' s rights and to avoid fettering the Band’ s decision-making
power. In applying the jurisprudence to the facts of this case, we will consider whether the Crown
failed to satisfy any fiduciary duties to the Duncan’s Band and, if so, whether Canada may besaid

to owe the First Nation an outstanding lawful obligation.

The Guerin Case

Although Guerin dealt with the fiduciary obligations of the Crown with resped to the sale or lease
of Indian reserve lands after a band has surrendered its land (post-surrender fiduciary duties), the
judgment provides significant guidance in relation to the evaluation of the Crown/aboriginal
relationshipsinceit wasthefirst casein which the Supreme Court of Canadaacknowledged that the
Crown stands in a fiduciary relationship with aborigind peoples. Guerin remains the most
authoritative and exhaustive discussion of Crown/aboriginal fiduciary dutiesby the Supreme Court
of Canadaand, despiteits 1984 vintage, remains good law. In our report dealingwith the surrender

claim of the Kahkewistahaw First Nation, we discussed the Guerin case in these terms:

In Guerin, the Musqueam Band surrendered 162 acres of reserve land to the
Crown in 1957 for lease to a golf club on the understanding that the lease would
containthetermsand conditionsthat were presented to and agreed upon by the Band
Council. The surrender document that was subsequently executed gavethe land to
the Crown “in trust to lease the same” on such terms as it deemed most conducive
to the welfare of the Band. The Band later discovered that the terms of the lease
obtained by the Crown were significantly different from what the Band had agreed
to and were less favourable.

All eight members of the Court found that Canada had breached its duty to
the Band. On the nature of the Crown’ sfiduciary relationship, Dickson J (ashe then
was) for the majority of the Court stated:

Through the confirmation in the Indian Act of the historic
responsibility which the Crown has undertaken, to act on behalf of
the Indians so as to protect their interests in transactions with third
parties, Parliament has conferred upon the Crown a discretion to
decidefor itself wherethe Indians' best interestsreallylie. Thisisthe
effect of s. 18(1) of the Act.

Thisdiscretion on the part of the Crown, far from ousting, as
the Crown contends, the jurisdiction of the courts to regulate the
relationship between the Crown and the Indians, has the effect of
transforming the Crown’ s obligation into a fiduciary one. Professor
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Ernest J. Weinrib maintainsinhisarticle* The Fiduciary Obligation”
(2975), 25 U.T.LJ. 1, at p. 7, that “the hallmark of a fiduciary
relation isthat therelative legal positionsare such that oneparty isat
the mercy of the other’ sdiscretion”. Earlier, a p. 4, he puts the point
inthefollowing way:

[Where there is a fiduciary obligation] there is a
relation in which the principa’s interests can be
affected by, and are therefore dependent on, the
manner in which the fiduciary uses the discretion
which has been delegated to him. The fiduciary
obligationisthelaw’ sblunt tool for the control of this
discretion.

| make no comment upon whether this description is broad enough to
embraceall fiduciary obligations. | do agree, however, that where by
statute, agreement, or perhapsby unilateral undertaking, one party has
an obligation to act for the benefit of another, and that obligation
carries with it a discretionary power, the party thus empowered
becomes a fiduciary. Equity will then supervise the rdationship by
holding him to the fiduciary’ s strict standard of conduct....

... When the promised lease proved impossibleto obtain, the
Crown, instead of proceading to lease the land on different,
unfavourableterms, should havereturned tothe band to explain what
had occurred and seek the band’s counsel on how to proceed. The
existence of such unconscionability isthekey to aconclusionthat the
Crown breached its fiduciary duty. Equity will not countenance
unconscionablebehaviour inafidudary, whoseduty isthat of utmost
loyalty to his principal .**

Justice Dickson held that the Indian Act surrender provisionsinterposed the Crown
between Indians and settlers with respect to the alienation of reserve lands. He
described the source of the fidudary relaionship in these terms:

Inmy view, the nature of Indian title and theframework of the
statutory schemeestablished for disposing of Indian land placesupon
the Crown an equitabl e obligation, enforceable by the courts, to deal
with the land for the benefit of the Indians. This obligation does not
amount toatrustintheprivatelaw sense. It israther afiduciary duty.
If, however, the Crown breaches thisfiduciary duty it will be liable
to the Indians in the same way and to the same extent as if such a
trust werein effect.

482 Guerin v. TheQueen, [1984] 2 SCR 335, 55 NR 161,13 DLR (4th) 321, [1985] 1 CNLR 120 at 136-
37 and 140, Dickson J. Emphasis added.
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In the Commission’ sreport regarding the surrender claim of the Moosomin First Nation, we added:

Thefiduciary relationship between the Crown and the Indians
has its roots in the concept of aborigind, Native or Indian title. The
fact that Indian Bands have a certain interest in lands does not,
however, in itself give rise to afiduciary relationship between the
Indians and the Crown. Theconclusion that theCrown isafiduciary
depends upon the further proposition that the Indian interest in the
land is inalienable except upon surrender to the Crown.

An Indian band is prohibited from directly transferring its
interest to athird party. Any sale or leaseof land can only be carried
out after a surrender has taken place, with the Crown then acting on
theband’ sbehalf. The Crown first took thisresponsibility uponitsel f
in the Royal Proclamation of 1763 [see RSC 1970, App. I]. It isstill
recognized in the surrender provisons of the Indian Act. The
surrender requirement, and the responsibility it entails, are the
source of a distinct fiduciary obligation owed by the Crown to the
Indians.*®®

The Guerin case is instructive for two reasons: first, it determined that the
rel ationship between the Crown and First Nations is fiduciary in nature; second, it
clearly established the principlethat an enforceabl e fiduciary obligation will arisein
relation to the sale or lease of reserve land by the Crown on behalf of, and for the
benefit of, a band to a third party following the surrender of reserve land to the
Crown in trust. However, the Supreme Court of Canada was not called upon in
Guerin to address the question whether the Crown owed any fiduciary dutiesto the
band prior tothe surrender. Tha issue was not spedfically addressed until Apsassin
appeared on the Court’ s docket.***

Dickson Jnoted that “[t]he discretion which isthe hallmark of any fiduciary
relationship is capable of being considerably narrowed in aparticular case.... The
Indian Act makes specific provision for such narrowing in ss. 18(1) and 38(2)."*®
Accordingly, fiduciary principles will always bear on the relationship between the
Crown and Indians, but, depending onthe context, afiduciary duty may be narrowed
because the Crown’s discretion is lesser and a First Nation’s scope for making its

483 Guerin v. The Queen, [1984] 2 SCR 335, 55 NR 161, 13 DLR (4th) 321, [1985] 1 CNLR 120 at 131-

32, Dickson J Emphasisadded.
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Kahkewistahaw First Nation (Ottawa, February 1997), (1998) 8 ICCP 3 at 74-76.
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Guerin v. The Queen, [1984] 2 SCR 335, [1985] 1 CNLR 120, [1984] 6 WWR 481, 13 DLR (4th) 321,

53 NR 161 at 176-77 (SCC).
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own free and informed decisions s greater.*®® Section 49(1) of the 1906 Indian Act
is an example of such narrowing: although reserve land is held by the Crown on
behalf of aband (pursuant to section 19 of that Act), it may not be surrendered except
withtheband’ sconsant. Itisthis*autonomy” to decide how to deal with reserveland
that the Supreme Court considered in Apsassin, to which we now turn.*’

The Apsassin Case
As we have already noted, the leading case regarding the Crown’s pre-surrender duties to First
Nationsisthe Supreme Court of Canada’ sdecisionin Apsassin. In discussingthiscaseinthe course

of its report on the Moosomin surrender claim, the Commission stated:

In Apsassin, the Court considered the surrender of reserve land by the Beaver Indian
Band, which later split into two bands now known as the Blueberry River Band and
the Doig River Band. Thereserve contained good agricultural land, but the Band did
not use it for farming. It was used only as a summer campground, since the Band
made aliving from trapping and hunting farther north during the winter. In 1940, the
Band surrendered themineral rightsinitsreserve to theCrown, intrust, to lease for
the Band’ sbenefit. In 1945, the Band wasapproached again, to explorethe surrender
of thereserve to make theland available for returning veterans of the Second World
War interested in taking up agriculture.

After a period of negotiations between the Department of Indian Affairs
(DIA) and the Director, Veteran's Land Act (DVLA), the entire reserve was
surrenderedin 1945 for $70,000. In 1950, some of the money from the sale was used
by DIA to purchase other reserve lands closer to the Band' s traplines farther north.
After the land was sold to veterans, it was discovered to contain valuable oil and gas
deposits. The mineral rights wereconsidered to have been “inadvertently” conveyed
to the veterans, instead of being retained for the benefit of the Band. Although the
DIA had powers under section 64 of the Indian Act to cancel the transfer and
reacquirethe mineral rights, it did not do so. On discovery of these events, the Band

486 Thisview wasreaffirmedin R. v. Sparrow (1990), 70 DLR (4th) 385, [1990] 3CNLR 160 (SCC), and
most recently by M r Justice lacobucci in Quebec (Attorney-General) v. Canada (National Energy Board) (1994), 112
DLR (4th) 129 at 147 (SCC), where he states:

It is now well-settled that there is a fiduciary relationship between the federal Crown and the
aboriginal peopleof Canada: Guerinv. Canada.... Nonetheless, it must be remembered that not every
aspect of the relationship betweenfiduciary and beneficiary takes the form of afiduciary obligation:
Lac MineralsLtd. v.International Corona ResourcesLtd. (1989), 61 D.L.R. (4th) 14, 26 C.P.R. (3d)
97,[1989] 2 S.C.R.574. The natur e of the relationship between the parties defines the scope, and the
limits, of the duties that will beimposed.

a87 Indian Claims Commission, Inquiry into the 1909 Reserve Land Surrender Claim of the Moosomin
First Nation (Ottawa, March 1997), (1998) 8 ICCP 101 at 180.
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sued for breach of fiduciary duty, claiming damagesfromthe Crownfor alowingthe
Band to make an improvident surrender of the reserve and for disposing of the land
at “undervalue.”

At trial,*® Addy Jdismissed all but one of the Band' s claims, finding that no
fiduciary duty existed prior to or concerning the surrender. He also concluded that
the Crown had not breached its post-surrender fiduciary obligation with respect to
the minera rights, snce they were not known to be valuable at the time of
disposition. He found, however, that the DIA breached a post-surrender fiduciary
duty by not seeking a higher price for the surface rights.

TheFederal Court of Appeal“®° dismissed the Band’ sappeal and theCrown’s
cross-appeal. However, the majority rejected Addy J s conclusion regarding a pre-
surrender fiduciary duty: theyfound that the combination of the particular factsinthe
case and the provisions of the Indian Act imposed a fiduciary obligation on the
Crown. The content of that obligation was to ensure that the Band was properly
advised of the circumstances concerning the surrender and the options open to it,
particularly since the Crown itself sought the surrender of the lands to make them
availableto returning soldiers. On behalf of the mgority, Stone JA (with Marceau
JA concurring and | saac CJdissenting) concluded that the Crown dischar gedi tsduty,
since the Band had been fully informed of “the consequences of a surrender,” was
fully aware that it was forever giving up al rights to the reserve, and gave its “full
and informed consent to the surrender.”*®* Stone JA also found tha there was no
breach of the post-surrender fiduciary obligationconcerning themineral rights, since
therewasa“ strong finding” that the mineral rightswere considered to be of minimal
value, so it was not unreasonable to have disposed of them. Finally, once the rights
had been conveyed to the DVLA, any post-surrender fiduciary obligation on the part
of the Department of Indian Affairs was terminated, and the Crown had no further
obligation to deal with the land for the benefit of the Band.

The Supreme Court of Canada divided 4-3 on the question of whether the
minera interestswereincluded in the 1945 surrender for slle or lease. Nevertheless,
the Court was unanimous in concluding that the Crown had breached its post-
surrender fiduciary obligation to dispose of theland in the best interests of the Band,
first, when it “inadvertently” sold the mineral rights in the reserve lands to the
DVLA, and, second, when it failed to useits statutory power to cancel the sale once
theerror had beendiscovered. Justices Gonthier and M cLachlin, respectively writing
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for the majority and the minority, also concluded that, to the extent the Crown owed
any pre-surrender fiduciary duties to the band, they were discharged on the facts in
that case.

The Court’ s comments on the question of pre-surrender fiduciary obligation
may be divided into those touching on the context of the surrender and those
concerning the substantive result of the surrender. The former concern whether the
context and processinvolved in obtaining the surrender allowed the Band to consent
properly to the surrender under section 49(1) and whether its understanding of the
dealings was adequate. In the following analysis, wewill first addresswhether the
Crown’s dealings with the Band were “tainted” and, if so, whether the Band's
understanding and consent were affected. We will then consider whether the Band
effectively ceded or abnegated its autonomy and decision-making power to or in
favour of the Crown.

The substantive aspects of the Supreme Court’ scommentsrelate to whether,
given the factsand results of thesurrender itself, the Governor in Council ought to
havewithheld its consert to the surrender under section 49(4) because the surrender
transaction wasfoolish, improvident, or atherwiseexploitative. Wewill addressthis
question in the find part of our analysis.**

From Apsassinit can be seen that the Court has contempl ated several distinct sources of the Crown’s

fiduciary obligation to Indians in the pre-surrender context: where a band’' s understanding of the

terms of the surrender is inadequate; where the conduct of the Crown has tainted the dealingsin a

manner that makes it unsafe to rely on the band’ s understanding and intention; where the band has

abnegated its decision-making authority in favour of the Crown in relation to the surrender; and

where the surrender isso foolish or improvident as to be considered exploitative We now turn to

those issues as well as the submission by the Duncan’s First Nation, based on the decision of the

Federal Court of Appeal in Semiahmoo, that the Crown was obliged to ensure that the surrender was

implemented in such away as to cause the least possible impairment of the Band’s rights and to

avoid fettering the Band’ s decision-making power.
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Pre-surrender Fiduciary Duties of theCrown
Where a Band' s Understanding I s I nadequate or the Dealings Are Tainted

In its report on the Moosomin inquiry, the Commission wrote:

For the majority of the Court, Gonthier J focused on the context of the surrender,
concerning himself with giving “ effect tothe true purpose of the dealings’ between
the Band and the Crown.**> He wrote that he would have been “reluctant to give
effect to this surrender variation if [he] thought that the Band' s understanding of its
terms had been inadequate, or if the conduct of the Crown had somehow tainted the
dealings in a manner which made it unsafe to rely on the Band' s understanding and
intention.” %

At the heart of Justice Gonthier’ sreasonsis the notion that “the law treats
Aboriginal peoples as autonomous actors with respect to the acquisition and
surrender of their lands, and for this reason, their decisions must be respected and
honoured.”*** In so holding, he emphasized the fact that the Band had considerable
autonomy in deciding whether or not to surrender its land, and that, in making its
decision, it had been provided with all the information it needed concerning the
nature and consequences of the surrender. Accordingy, in Justice Gonthier’ s view,
aband’ s decision tosurrender its land should be allowed to stand unless the band’ s
understanding of the termswas inadequate or there were tainted dealings involving
the Crown which make it unsafe to rely on the band’ s decision as an expression of
its true understanding and intention.**

Aswe noted i n the Kahkewistahaw inquiry,*® Gonthier Jdid not define what he meant by
“tainted dealings,” but it is clear that, like McLachlin J, he placed considerable reliance on the
following findings of Addy Jat trial in concludingthat the dealings in that case were not tainted:

402 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development)

(1995), [1995] 4 SCR 344, [1996] 2 CNLR 25, 130 DLR (4th) 193 at 359 (SCR), Gonthier J.

493 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern D evelopment)
(1995), [1995] 4 SCR 344, [1996] 2 CNLR 25, 130 DLR (4th) 193 at 362 (SCR), Gonthier J.

404 Blueberry River Indian Band v. Canada (Department of Indian Affairsand Northern Development)
(1995), [1995] 4 SCR 344, [1996] 2 CNLR 25, 130 DLR (4th) 193 at 358 (SCR), Gonthier J.

498 Indian Claims Commission, Inquiry into the 1909 Reserve Land Surrender Claim of the Moosomin
First Nation (Ottawa, March 1997), (1998) 8 ICCP 101 at 183.

496 Indian Claims Commission, Inquiry into the 1907 Reserve Land Surrender Claim of the
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1. That the plaintiffs had known for some considerable timethat an absolute
surrender of 1.R. 172 was being contempl ated;

2. That they had discussed the matter previously on at least three formal
meetings [Sic] where representdives of the Department were present;

3. That, contrary to what has been claimed by the plaintiffs, it would be nothing
short of ludicrous to conclude that the Indians would not dso have discussed it
between themselves on many occasions in an informa manner, in their various
family and hunting groups,

4, That, at the surrender meeting itself, the matter was fully discussed both
betweenthelndiansand with the departmental representativesprevioustothesigning
of the actual surrender;

5. That [Crown representatives had not] attempted to influence the plaintiffs
either previously or during the surrender meeting butthat, on the contrary, the matter
seems to have been dealt with most conscientiously by the departmental
representatives concerned;

6. That Mr. Grew [the local Indian Agent] fully explained to the Indians the
consequences of a surrender;

7. That, although they would not have understood and probably would have
been incapable of understanding the precise nature of the legal interest they were
surrendering, they did in fact understand that by the surrender they were giving up
forever all rightsto I.R. 172, in return for the money which would be deposited to
their credit once the reserve was sold and with their being furnished with alternate
sites near their trapping lines to be purchased with the proceeds;

8. That the said alternate sites had already been chosen by them, after mature
consideration.*’

In particular, Gonthier J found that Crown officials had fully explained the consequences of the
surrender, had not attempted to influence the Band' s decision, and had acted conscientiously and in
the best interests of the Band throughout the entire process. In other words, although the Court of
Appeal and McLachlin J had commented tha the Crown was arguably in aconflict of interest
because of the presence of conflicting pressures “in favour of preservingthe land for the Band on
the one hand, and making it availablefor distribution to veterans on theother,”** the Supreme Court
was nevertheless able to find, beneath the technical irregularitiesand confusion over the nature of

the surrender, a genuine intention on the part of the Beaver Indian Band, formulated with the

a07 Blueberry River Indian Band and Doig River Indian Band v. Canada (Miniger of Indian Affairs and

Northern Development), [1988] 14 FTR 161, 1 CNLR 73 at 129-30 (TD).
408 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern D evelopment)
(1995), [1995] 4 SCR 344, [1996] 2 CNLR 25, 130 DLR (4th) 193 at 379 (SCR), McLachlin J.
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assistance of aconscientious Indian Agent, to dispose of reserve land for which it had nouse. Thus,
the Court had no difficulty in concluding that there was anea reconciliation of the Crown’ sinterests
in opening up good agricultural land for returning soldiers and the Band’ sinterests in selling land
it did not use to obtain alternative lands closer to its traplines.

However, wherethereare”tainted dealings” involving the Crown, caution must be exercised
in considering whether or not the band’s apparently autonomous decision to surrender the land
should be given effect. In Chippewas of Kettle and Stony Point, for example, Laskin JA considered
that the alleged bribe provided to the Band members by the prospective purchaser of the reserve
lands might constitute “tainted dealings.” Although he recognized that it was a question for trial
which could not be dealt with in Canada’'s preliminary application for summary judgment, he
nevertheless forged the explicit link between “tainted dealings” and fiduciary obligation that
Gonthier Jwas not required to make in the context of Apsassin.*®® In our view, Canada s useof its
position of authority to apply undue influence on aband to effect a particular result, or itsfailure to
properly manage competing interests, can contributeto afinding of “tainted dealings’ involving the
Crown. Such afinding may cast doubt on a surrender as the true expression of a band’s intention.
Both of these elements are relevant to the question of “tainted dealings” because they have the
potential to undermine the band’ s decision-making autonomy with respect to aproposed surrender

of reserve land.

Understanding and Intent

In relation to the autonomy of aband to freely decide whether to surrender itsreservelands, theFirst
Nation submits that a truly autonomous decision to surrender requires knowledgeable, uncoerced
consent with full understanding of the implications of, and alternatives to, the surrender; in the
absence of such understanding, or if the surrender is tainted by coercion, effective autonomous
decision-makingisnegated.*® According to counsel, the Crown’ srole asfiduciary isto fully inform

the band, asbeneficiary, of the breadth, scope, and consequences of the decision the band ismaking,

499 Chippewas of Kettle and Stony Point v. Canada (Attorney General) (1997), 31 OR (3d) 97 at 106
(CA).

S0 ICC Transcript, November 25, 1997, p. 107 (Jerome Slavik).
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and thisduty isaccomplished by making all material informationavailablein amanner that indicates
that the information was “understood and appreciated” by the band>** Canada agrees that “the
requirement that the surrender be assented to by amajority of the male members of the First Nation
implies that free and informed consent to the surrender must be given.”>%

Wherethe partiesdisagreeiswith respect to whether the Bandwasfully informed at thetime
of thesurrender. Inthisrespect, the First Nation arguesthat there could be no clear expression of the
Band’ s understanding and intent when, in the First Nation’ s view, five of the seven individuals on
the voters' list did not reside on or near, and were not interested in the reserves, leaving the
intentions of the community resting in the hands of just two eligible voters, one of whom did not
evenvote.*® The Commission has already concluded that five of the sevenindividualsonthevaters
list, aswell as Alex Mooswah, were eligible to be there, so thereisno need to address this argument
further.

TheFirst Nation also arguesthat the factsin this case do not measureup well against the key
findings in Apsassin relied on by Gonthier and McLachlin JJ. As counsel put it:

Reading through thosecriteria, we see in the fird one that the Plaintiffs [in
Apsassin] had known for some considerable time that an absolute surrender was
being contemplated. They had had along time to think aout it. Here it was only
mentioned acouple [of] yearsearlier. No evidenceof aconsiderable anount of time
of concerted thought and effort about the surrender.

The Indian agent rarely met with the Duncan’ s people. Mostly he met with
them at annuity time. This would make the meetings one year apart. They say [in
Apsassin] that they had met at |east on three formal meetings where representatives
of the Department were present, formal meetings, and there was extensive
documentation of what was presented at those meetings.

Now, they said that the Indians had a chance in the circumstances there to
discussthisbetween themsel ves on many occasionsinaninformal manner. That may
have been the case up there where they had a community, but in this case the
memberswere scattered over ahundred-mile-plusradius. It’ s doubtful whether they

sot ICC Transcript, November 25, 1997, p. 90 (Jerome Slavik).
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had very many occasions at all to meet collectively to discuss the implications, and
conseguences and options.

Number four, the surrender meeting itself, the matter was fully discussed
between the Indians and the Department representatives. There is no evidence that
there was a full discussion or even a surrender meeting in this case. Number five,
therewas no evidencethat they attempted to influence the Plaintiff either previously
or during a surrender meeting. Here Murison’s instructions were go out, bargain,
make a deal, get it done whatever it takes. The inducements were handy. He had
authority to negotiate the deal on the spot.

It saysinsix, Mr. Grew fully explained to the Indiansthe consequences of the
surrender. At no point is there any documentary evidence that Laird or Murison
explained the consequences of the surrender or the options to the surrender. In fact,
we know at times when such options were availabl e, they took no action, took no
consultation.

I would point out to number eight therethat inthis case, the Beaver case, and,
sorry, inthis Blueberry case [Apsassin] and in the Beaver case' s surrender, they had
had discussions of alternative sites. They knew that they were getting new, and other
and different reserves. They had had somediscussionintheir location. Certainly, that
requiresafairly lengthy consideration and consultation process on reserve selection
if it's anywhere ascomplicated asit is today.

No suggestion, no offer, noindication that that wasever even presented to the
Duncan’s First Nation.>*

Counsel for the First Nation suggests that the factsin this case are more akin to those in the
Moosomininquiry than those in Apsassin, particularly the evidence regarding the manner in which
the vote was taken and the extent to which the terms of the surrender were explained and the Band
may be said to have understood them.>*> The main problem, in counsel’s view, is that there is no
record to indicate when, where, or with whom the surrender wasdiscussed in 1928 or in preceding
meetings with Agent Laird; no evidence of the discussion of terms, options, or whether to surrender
at al; and no indication that material information was made available to band membe's to permit
them to make the decisionin an informed way.>®

Ultimatdy, counsel submitsthat thereisno evidence to suggest the existence of therequisite

understanding and intention to surrender, given that the surrender document and affidavit were

S04 ICC Transcript, November 25, 1997, pp. 108-09 (Jerome Slavik).
505 ICC Transcript, November 25, 1997, pp. 112-13 (Jerome Slavik).
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prepared, in the First Nation’s submission, before the meeting took place. In this context, the First
Nation argues that it is goen to the Commission as the trier of fact in this case to give those
documents no weight as evidence of band members’ understanding andintent.>” The lack of other
significant documentationto record the natureand extent of thediscussions*invitesaninferencethat
the subject matter of surrender was either not raised or that it was raised in a superficia or
speculative manner.” %

Canada repliesthat the topic of surrender had along history with the Duncan’s Band prior
to 1928,°* having been raised as early as 1912, since the Band, ather than Duncan Testawits, was
already not making use of itsreservesin the Shaftesbury Settlement area.>'° By thetimethe surrender
wastaken, Murison reported that “[t]hese Indianswere prepared for me and had evidently discussed
the matter very fully amongst themsel ves, having been notifiedon August 3rd that an offidal would
meet them some time this year to take up the question of surrender with them.”** As Director
Genera Michel Roy of the Specific Claims Branch wrote on January 31, 1997:

The evidence indicates that the matter of a surrender was discussed with members
of the DFN [Duncan’s First Nation] at least three times prior to the date of the
surrender. It is of particular note that the subject of the surrender was discussed at
treaty time in 1925, 1927 and 1928 when many of the members would have been
present. The evidence a so indicates that DFN members hadindicated awillingness
to surrender the lands in question depending upon the terms offered. Inspector
Murison’s report on the surrender suggests that members of the DNF [sic] had an
opportunity to consider and discuss the surrender among themselves prior to the
surrender vote. It is Canada sview that the DFN has not sufficiently established that
free and informed consent to the surrender of the reserves was lacking.**

507 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 58.
508 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 14.
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In the Commission’s view, while it is true that there is little documentation of the actual
surrender meeting and the discussions that took place there or in previous meetings, there is no
evidence to support the conclusion that the Band did not under stand the terms of the surrender. In
fact, Murison’s evidence, corroborated by Angela Testawits, indicates that the Band was prepared
for him and indeed negotiated additional terms of the surrender, including theinitial payment of $50
per band member, annua payments of interest, and provision of farming implements. Moreover,
once the Beaver surrender had been completed, it appears that the Duncan’ s Band petitioned to be
treated in the same manner — that is, by payment of a second instalment of $50 from the sale
proceedsto each member of the Band. Particularly significant, inthe Commission’ sview, isthelack
of evidence that band members sought to reverse the surrender or to register a complaint that their
lands had been stolen or othe'wise wrongfully taken from them. From these facts, it seems evident
that the Band was aware of the nature of the transaction and, once it was in place, sought to obtain
even better terms.

Counsel for the First Nation seeks to distinguish Apsassin from the present case on the basis
that Apsassin featured “viva voce [oral] evidence from ‘ absolutely independent and disinterested’
witnesses who described in detail the meetings held, the attendance, the location, the questions
raised, and the discussion generally.”*" In the Commission sview, however, it must be recalled that
the surrender at issue in Apsassin took place in 1945 and the trial occurred in the mid-1980s — a
differenceof roughly 40 years but still withinthelife span of some of the participants. The Duncan’'s
surrender took place 17 years earlier, at a time when records appear to have been less religiously
kept, and the Commission’sinquiry commenced in the mid-1990s — 67 years after the fact. The
Commission agrees that it would be preferable to have surviving participants available to explain
what took place. However, this case must be decided on the evidence before us, and that evidence
pointsto the conclusion that a meeting was held at which the matter was discussed and negotiated.

Despitethistime difference, the present caseisin fact consistent with Apsassinin anumber

of respects. The members of the Duncan’s Band knew for some time that a surrender was being

513 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 58.
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considered, and appear to have met on several occasions — some in the presence of Crown
representatives, others where they discussed the matter among themselves. Despite the scarcity of
records regarding the surrender meeting, it appears that the matter was discussed and terms
negotiated prior to the actual surrender being signed. Moreover, the members of the Duncan’ sBand
likely understood that, by the surrender, they weregiving up forever al their rightsin the surrendered
reserves in return for an initial cash payment of $50, annual payments of interest, and farm
implementsand assistance. On the other hand, unlike Apsassin, therewasno need inthiscaseto give
“mature consideration” to the selection of alternative reserve sites; nothing would havebeen gained
in moving the Duncan’s Band, sinceits traplines appear to have been quite scattered in any event.

As for the First Nation’s submission that there are similarities between this case and the
circumstancesthat were before the Commisson in the Moosomin inguiry —inparticular the meagre
documentation of the surrender meeting — there are al sosignificant differences. In Moosomin there
wasno list of eligiblevotersand no tally of votersfor and against the surrender. Since 15 members
voted for the surrender, and census statistics for 1909 suggest that the Band had 30 eligible voters
the combination of these factors made it impossible for the Commission to determine whether the
surrender provisions of the Indian Act were complied with in that case. The Commission further

concluded:

In addition to the ambiguity of the certificate, the absence of any further
evidence means that we cannot determine whether a meeting was called according
to the Band’s rules for the express purpose of considering the surrender proposal.
Assuming therewas such ameeting, thereareno detailsof any notice of the meeting,
when and to whom notice was given, the number of persons present at the meeting,
whether an actual vote wastaken, and, if such avotewastaken, thetally of votesfor
and against the surrender. There is aso no evidence of the nature of any discussion
with the eligible voters and the extent to which the terms of the surrender were
explained to members of the Band. We find it astounding that, although Agent Day
was vigilant about communicating virtually every detail of his activities to the
Department on other subjects prior to the surrender, he kept no records pertaining to
this most important of meetings.

Theelders' testimony supports the conclusion that some sort of meeting was
held and that those present may have signed the surrender document at that time.
However, it isnot clear whether the 15 men who signed or affixed their marksto the
document were aware of what it meant, since there is no evidence of what was
discussed at this meeting....
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Inthiscase, the surrender document and sworn certificate must be considered
in light of the oral history and the Department’s own records, both of which raise
very real doubts about whether the Band fully understood what was going on with
respect to the surrender.... In our view, the combination of all these factors makesit
at least arguabl e that section 49 was not complied with when the surrender wastaken
in 1909.>*

By way of contrast, although the documentationin this caseis scarce, it is neverthdess sufficient to
demonstratethe number of eligiblevotersin attendance at the surrender meeting, the number voting
infavour of the surrender, the manner in whichthe meeting was summoned, and, to alimited extent,
the nature of the discussions and the readiness of the Band to address the issue of surrender. The
doubts we expressed in Moosomin are much less evident in this case.

We conclude that the evidence fails to establish that the Band’ s understanding of the terms

of the surrender was inadequate.

“ Tainted Dealings’

It will be recalledthat Gonthier Jin Apsassin remarked that hewould be reluctant to gve effect to
thesurrender intha case*if the conduct of the Crown had somehow tainted the dealingsin amanner
which made it unsafe to rely on the Band’ s understanding and intention.” On thefacts before him,
he agreed with Addy J that the Crown’ s representatives had not attempted to influence the Beaver
Indian Band either before or during the surrender meeting, but rather dealt with the matter “most
conscientiously.”

In the present case the Duncan’s Frst Nation has devoted considerable energy to proving
that just the sort of tainted dealings eschewed by Gonthier Jformed the backdrop to the surrender
proceedings in 1928. Asto the factorsto which the Commission should have regard in determining
whether tainted dealings existed, counsel submits:

So we have to look at what conduct of the Crown and in what circumstances there
may have been, first of all, tainting of the dealings in this matter. And we have to
look as to whether or not there were improper inducements to Indiansin vulnerable

514 Indian Claims Commission, Inquiry into the 1909 Reserve Land Surrender Claim of the Moosomin
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circumstances. Whether there was undue haste in procuring a surrender, whether
therewasindirect coercion, intimidation or improper influence by third partiesonthe
Crown or the Indians and they dlowed themsel vesto be susceptibleto this. Whether
the Crown adequately and fully informed the Indians of the implications and
consequences. All these are facts, circumstances and conduct which must be
considered.”

According to the First Nation, in Moosomin the Commission emphasized how the Department of
Indian Affairs strugded with the question of selling the reserve, and ultimately decided to proceed
becausethe reserve land in that case was useless to the Band and the proceeds from its sale would
be required to acquire replacement land closer to the Band’ s trgplines. By way of contrast, in this
case, counsel submits that the land was valuable and could have been leased, but, since the
Department wasintent on pursuing asurrender, theonly issuewithwhichit struggl ed wastimi ng.>*
Whereas the Department in Moosomin fully explained the consequences of the surrender and acted
conscientiouslyin the best intereds of the Band, thereis no evidencein thiscase, counsel contends
of the Crown attempting to reconcile competing interests; rather, the Crownbowed to pressurefrom
the Soldier Settlement Board, the Province of Alberta, the municipd district, and loca settlers. It
also benefited itself by reducing itsadministrative obligations, and by applying the proceeds of sale,
first, to offset the costs of maintaining the Band and, second, to fund benefits that the Crown was
aready obliged by treaty to provide to the Band.*

The First Nation argues that its position is borne out by the Crown’s initiation of the
surrender process and its adive efforts to consummate the transaction. It contends that a litany of

facts supports this conclusion:

XVI. According to the First Nation, since he knew the predispositions of Commissioner Graham
and Deputy Superintendent General Scott, Agent Laird’s immediate reaction to the
Inadvertent encroachment of farmer A.C. Wright’simprovementson IR 151G in 1922 was

515 ICC Transcript, November 25, 1997, p. 107 (Jerome Slavik).
516 ICC Transcript, November 25, 1997, p. 110 (Jerome Slavik).
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XVII.

XVIII.

XIX.

XX.

XXI.

to suggest the surrender of not only that reserve but also IR 151B, 151C, 151D, 151E, 151F,
151H, and 151K .>*®

In November 1926, Scott advised Charles Stewart, the Superintendent General of Indian
Affairsand Minister of the Interior, that the reserveswere not being used to advantage by the
Band and that “possibly an agreement to surrender them for sale could be obtained if the
matter was brought before the attention of the Indians.”**

By late 1927, the Crown had decided on a course of action and at that point “all pretense of
neutrality ceased,” according to the First Nation.®® In December of that year Scott advised
Stewart of hisintention to secure asurrender of all the reserves, except IR 151A, and of his
understanding, based on areport by Laird, “that the Indians would be willing to surrender
these reserves, excepting 151 A, providing some reasonable inducement is offered.”**

Counsel submitsthat Laird was so keento obtain surrendersto prove himself to hissuperiors
that he blindly plunged ahead with taking an abortive surrender of IR 151K from Susan
McKenzie without establishing the ownership of the reserve, observing the statutory
requirements, or waiting for instructions.**

Counsel further submits that, because of Laird’s past failures in obtaining surrenders, the
Crown sent out Murison, who was much more innovative, competent, and painstaking in
bargaining, but who was also prepared to callously disregard the procedural requirementsof
the Indian Act.**

Scott’ s advice to Murison in July 1928 that, having regard for the particular circumstances
of Treaty 8, aurrenders could be obtained by meeting with individuals or small groups of
band membersrather than ageneral assembly of the band shows, intheFirst Nation’ sview,
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XXII.

XXIII.

that the Department was prepared to override both the Royal Proclamation of 1763 and the
Indian Act “to get the surrender however you can.”**

Counsel contendsthat, “[g]iven Laird’ srepresentation of rapidly increasing land values, the
representation that the Band had previously had occasion to discusswith Lairdthe prospects
of asurrender, and the ongoing interest among settlersin thelandit woul d seem unlikely that
the Band would present Laird with aproposal to surrender signi ficant Reserveland hol dings
with noideaof what they wanted or expected by way of surrender terms.” It was morelikdy,
according to counsel, that “the willingness to surrender the land may have been Laird's
evaluation of the propitious timing for seeking a surrender rather than an expressed desire
on the part of the Band to depart [sic] with these reserves.”*® Indeed, if Laird wasin fact
aware of current land prices, then counsel finds it strange that the Crown was not prepared
to discussthelikely price theland would fetch and instead merely advised the Band that the
land would be sold at public auction at whatever price it might obtain.*®

The Crown took a surrender of good agricultural |and notwithstanding the expressed desire

of some Band members to take up farming. This demonstrated, in the First Nation’s view,
that the Crown failed to take the Band' s best interess into account.>’

In response, Canada submits that the documents before the Commission do not bear out the

First Nation’s argument that the Crown acted in a “duplicitous and wrongful manner” by

“aggressvey” and “ruthlessly” seeking asurrender as a partisan proponent of the interests of local

settlers, the municipa district, the Province of Alberta, and “various bureaucrats.”>*® Rather,

members of the Duncan’s Band demonstrated “ an independent interest in the issue of the surrender

of their own reserves,” and it was their “lack of use of these reserves and their own inquiries about

the possibility of asurrender [that] contributed to theinitiation of the surrender process.”** Counsel

countered the Frst Nation’s list of facts tending to show that Canada proposed the surrender with
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his own list of facts showing that the Band initiated the surrender process and that Canada in fact
took steps to proted the Band' s interests:

XXIV. In response to a request in 1919 by Brigadier-General W.A. Griesbach, the Member of
Parliament for Edmonton West, to throw open the reserves for settlement, Graham replied
that “[i]t seems strange to methat the Indians should be called upon to surrender landsin that
district at this early date, as there must be large aress of dominion lands available.” He
added: “1 do not think we should attempt to get these lands surrendered until such time as
other available lands in the district are exhausted.”>*°

XXV. InJuly 1925, Secretary-Treasure E.L. Lamont of the Municipal District of Peace notedthat
“[t]he above Indian Reserves situated within the boundaries of thisMunicipal District have
been unoccupied for many yeas and the few Indians left who were attached thereto have
expressed a wish to surrender this land in accordance with the provisions of the Indian
Act.”>* Counsel for Canada submitsthat thisletter demonstrates that the Band was willing
to surrender its reserves.>*

XXVI. A.F. MacKenzie, the Acting Assistant Deputy and Secretary of Indian Affairs, advised
Lamont in September 1925 that “the Department is not disposed to proceed further with the
matter, in view of thefact that the present current land valuesin that district arevery low.”**
Although MacK enzie added that the Department might be prepared to further consider the
matter if land priceswereto increase, Canada contendsthat the refusal to sell the land when
prices were low was in keeping with the Crown’ s fiduciary obligétion to protect the Band
from an exploitative transaction.>**

XXVII. With regard to Scott’s letter to Stewart in November 1926, referred to by the First
Nation as evidence tha a surrender “possibly ... could be obtained if the matter was
brought before the attention of the Indians,” Canada notes that Scott went on to say
that Indian Affairsconsideredasurrender “inadvisable” at that time. Scott continued,
“It seems to me that if land prices are vay low in this vicinity, plenty of farming
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lands must be available to purchase, and it would not be to the advantage of the
I ndian ownersto dispose of their reservesat the present time.”>** Counsel for Canada
argues that the Crown once again pre-empted a surrender to protect the Band's
interests.

XXVIIL. On July 14, 1927, Laird reported that he had been “requested to take up the matter
withthe Department, regardingthe surrendering of several reserves, belongingto the
Indiansof theabovenamed [Duncan’ s] Band,” includinglR 151, 151B, 151C, 151D,
151E, 151F, 151G, and 151H.%%* In Canada’ sview, thisreques could only havecome
from the Band.>*

XXI1X. J.D. McLean, the Secretary and Assistant Deputy Supeintendent General of IndianAffairs,
wrote to Laird on November 23, 1927:

The Department is prepared to give consideration to the question of a
surrender of these reserves for sale and settlement, but before proceeding
further, it will be necessary to ascertain what terms and conditions the Band
would be prepared to accept....

If the Indians are prepared to surrender thesereserves, and to permit
the Department to offer them for sale by public auction at some opportune
timein the near future, we are prepared to go ahead with the matter. On the
other hand, it may be that they have in mind some upset price or other
condition which they would insist upon before granting a surrender >

Counsel for Canada submits that this letter showsthat it is unwarranted to conclude, as the
First Nation would invite the Commission to do, that the Crown proposed and ruthlessly
pursued the surrender.>*

XXX. Finaly, Canadarefersto Laird's letter of December 6, 1927, in which he advised McLean
that the Band had asked him in July of that year “what terms the Government would
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offer,”>® aswell as Laird’sletter of March 10, 1928, in which hestated: “1 shdl no doubt,
receive enquiries asto whether any action has been taken re thesuggested surrender of their
small reserves, therefore | would like to be informed if the Department is considering the
matter of taking asurrender this coming Summer.”>* These letters, aswell asthe preceding
ones, reveal, in Canada’ s submission, the Band’ sinterest in selling its own reserves and the
Department’ sresistanceto selling the reserveswhen, in view of low prices, it did not appear
to bein the Band' s best interest. Moreover, the fact that the Band wanted to sell part of its
reserves is not surprising, counsel contends, since IR 151A became the most important
reserve at an early date while the others ceased being usedto any great extent.>*

In short, Canada argues that the evidence does not support the conclusion that the Bandwas unduly
influenced or pressured by the Crown in the course of thesurrender being taken.>* Furthermore, the
First Nation's allegaions of forgery in the execution of the surrender documents amount, in
Canada’ s submission, to an accusation of fraud, requiring astandard of proof higher than abalance
of probabilities, although not as stridt as the criminal requirement of proof beyond areasonable
doubt. In either event, the Firg Nation has not, in counsel’ s view, satisfied the requirement.>*
The Commission isinclinedto agree with Canada’ s submissions on thisissue. Counsel for
the First Nation seeksto paint apicture of asurrender taking place over abackground of conspirecy
by Canada's representatives to dispossessthe Duncan’s Band of itsland in favour of local settlers
and other more powerful interests. Both parties have pointed fingers, claiming that the other side
initiated the surrender, but the evidence does nat categorically support either position. Thefact that
the parties were able to selectively pick and choose facts in support of their respective arguments
illustrates that both Canada and the Band may have had an interest in consummating the surrender

—in Canada’'s case to make land avalable for settlament, and, in the Band's case, to dispose of
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reserve lands that were of no immediate benefit in exchange for cash payments, annual interest
payments, and the provision of gock, farm implements, and building maerials.

Wearestruck by the Crown’ srelatively non-committal stance regarding this surrender until
adecision was made in late 1927 or early 1928 to proceed. The First Nation contends that, at this
point, the Crown lost “all pretense of neutrality,” but we do not view the Crown’ sdecision in those
terms. Rather, we have considered it in the context of the first of Scott’s guidelines to his Indian
agents for taking surrendersof reserve land The guideline dates:

1. A proposal to submit to the Indians the question of the surrender of an Indian
reserve or any portion thereof must be submitted by an officer of the
Department for approval by the Superintendent General or his deputy, upon
a memo setting forth the terms of the proposed surrender and the reasons
therefor.>®

Unlike subsection 51(4) of the 1927 Indian Act, which contemplaes the Crown granting or
withholding its assent to the surrender after a band’ s consent being given, this guideline suggests
approval of a surrender by the Superintendent General of Indian Affairs before the matter is even
taken up with the band. It precedes all the other surrender guidelines dealing with questions such as
notice and conduct of the surrender meeting, voter eligibility, majority assent, and certification of
theresult. In other words, it appearsto set forth aCrown policy that asurrender should be vetted by
the Department at the outset so that a prdiminary determination can be made as to whether the
Crown would be prepared to support the disposition of reserve land.

Inour view, thisis precisely what took placein relation to the Duncan’s Band. A number of
proposals were brought forward for consideration by the Crown in the early 1920s, but most were
considered premature since other land was available and prices were low. There was no need even
to consider displacing the Indians, and, rather than acting as an active proponent of surrender, the
Crowninstead refused to proceed. However, asmore settlers enteredthe areaand |and became more
scarce, prices rose and the Department was again called upon to make a decision as to whether it
would permit reserve lands to be surrendered for satlement purposes. It is significant that, in this

period, the Crown remained largely non-committal, indicating that, if the Band was prepared to
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surrender itsreserves, theCrown wouldlikewisebewilling to proceed, subject to determining “ what
terms and conditions the Band would be prepared to accept.” Once the Crown had expressed its
willingnessto proceed, however, it moved resolutely towards convening a surrender meeting and
placing the matter before the Band's eligible voters, but there is no evidence to suggest that it
employed unscrupul ous methods to force or trick the Band into surrendering its unused reserves.
Even Scott’ s willingness to permit Murison to obtain surrenders from individualsor small groups
rather than at a general meeting or council of a band appears to have been motivated more by
questions of practicality than malevolence or corruption.

Wefind support for these conclusionsin the evidence of AngelaTestawits. Inrecounting the

details of the surrender meeting, Angela remarked:

The officials told him[Joseph Testawits] thereisn’'t afigure that we can count with
interms of money entitled to each individual with the amount of land you have sold,
now what do you want to do? Hereplied, “aslong asthereis one of my people |€t,
every fall and spring money should be given to them.” His other request was that if
someone wanted to farm, he should be provided with atractor and implements, that
waswhat he wanted, we never saw any of these things. Wereceived $200 inthe fall
and the samein the spring but since my husband died we didn’t even get $50. But we
haven't received anything in a very long time.>*

The key wordsin this passage, in our view, are “what do you want to do?’ These words are not the
language of tainted dealings, but of the Crown, in response to aproposal to surrender reserve land,
and having indicated its readiness to go forward, asking whether the Band was prepared to do so as
well. Thisis not a case like Kahkewistahaw, where the Crown'’s representatives said in so many
words that they intended to take a surrender, before descending in the dead of winter with money
in hand to coerceasurrender from starving and destitute people. Therecord inthis inquiry conveys
none of the sense of urgency or single-minded purposethat characterized the surrender dealingswith
the Kahkewistahaw people, nor does this case feature a sudden, unexplained reversal of the Band's
position like the one that occurred in Kahkewistahaw.

With regard to the surrender documents, we have already stated that the process of touching

the pen isareasonable explanation for the similaritiesin the voters’ markson agiven document and

546 Interview of Angela Testawits, December 5, 1973, p. 3 (ICC Exhibit 6,tab G). Emphads added.
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the dissimilaritiesin a given voter’s marks from document to document. We remain unconvinced

that the surrender documents were forged, and we agree with Canada's argument that the

reguirementsfor proof of fraud have not been met. In conclusion, we see nothing elsein the conduct

of the Crown that might have tainted the dealings in a manner that would make it unsafe to rely on

the Band' s understanding and intention.

Where a Band Has Ceded or Abnegated Its Power to Decide
In the Commission’s report dealing with the 1907 surrender by the Kahkewistahaw Band, we

addressed in somedetail Justice McL achlin’ sreasons concerning the Crown’ sfiduciary obligations

inthe pre-surrender context. In considering whether the Crown owesafiduciary obligationto aband

inthose circumstances, McL achlin Jdrew on several SupremeCourt decisionsdealing with thelaw

of fiduciariesinthe private law context:

Generally speaking, a fiduciary obligation arises where one person possesses
unilateral power or discretion on amatter affecting asecond “peculiarly vulnerable’
person: see Frame v. Smith, [1987] 2 SCR 99 [[1988] 1 CNLR 152 (abridged
version)]; Norberg v. Wynrib, [1992] 2 SCR 226; and Hodgkinson v. Smms, [1994]
3 SCR 377. The vulnerable party isin the power of the party possessing the power
or discretion, who isin turn obligated to exercisethat power or discretion solely for
the benefit of the vulnerable party. A personcedes (or more often findshimselfinthe
situation where someone else has ceded for him) his power over amatter to another
person. The person who has ceded power trusts the person to whom power is ceded
to exercise the power with loyalty and care. This is the notion at the heart of the
fiduciary obligation.>’

In analysing this passage, the Commission staed the following in the Kahkewistahaw report:

On the facts in Apsassin, McLachlin J found that “the evidence supports the view
that the Band trusted the Crown to provide it with information asto its options and
their foreseeable consequences, in relation to the surrender of the Fort St. John
reserve and the acquisition of new reserves which would better suit its life of
trapping and hunting. It does not support the contention that the band abnegated or
entrusted its power of decision over the surrende of the reserve to the Crown.”
Becausethe Band had not abnegated or entrusted its decision-making power over the

s47 Blueberry River Indian Band v. Canada (Department of Indian Affairsand Northern Development)

(1995), [1995] 4 SCR 344, [1996] 2 CNLR 25, 130 DLR (4th) 193 at 371-72 (SCR), McLachlin J. Emphasis added.
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surrender to the Crown, McLachlin J held that “the evidence [did] not support the
existence of afiduciary duty onthe Crown prior to the surrender of thereserve bythe
Band.”

Justice McLachlin’s analysis onwhat constitutes a cession or abnegation of
decision-making power is very brief, no doubt because the facts before her
demonstrated that the Beaver Indian Band had made a fully informed decision to
surrender its reserve lands and that, at the time, the decigon appeared eminently
reasonable. In our view, it isnot clear from her reasons whether she merely reached
an evidentiary conclusion when she found that the Band had not ceded or abnegated
its decision-making power to or in favour of the Crown, or whether she intended to
state that, as a principle of law, a fiduciary obligation arises only when a band
actually takes no part in the decision-making process at all >*®

After considering further jurisprudence from the Supreme Court of Canadaon the question
of what is required to cede or abnegate decision-making power to or in favour of afiduciary, the

Commission continued:

Both Norberg** and Hodgkinson®® suggest that decision-making authority may be
ceded or abnegated even where, in astrictly technical sense, the beneficiary makes
the decision. Neither case deals with the fiduciary relationship between the federal
government and an Indian band, however, and theref oreApsassin must be considered
the leading authority on the question of the Crown’'s pre-surrender fiduciary
obligations. In reviewing that case, we cannot imagine that McL achlin Jintended to
say that themerefad that avote has been conducted in accordance with thesurrender
provisions of the Indian Act precludes afinding that a band has ceded or abnegated
its decision-making power. If tha is the test, it is difficult to conceive of any
circumstances in which a cession or abnegation might be found to exist.

We conclude that, when considering the Crown’s fiduciary obligationsto a
band, it is necessary to go behind the surrender decision to determine whether
decision-making power has been ceded to or abnegated in favour of the Crown. In
our view, a surrendea decison which, on its face, has been made by a band may
neverthel essbe said to have been ceded or abnegated. The merefact that theband has
technically “ratified” wha was, in effect, the Crown’ s decision by voting in favour
of it at a properly constituted surrender meeting should not change the condusion
that the decision was, in reality, made by the Crown. Unless the upshot of Justice
McLachlin’ sanalysisisthat the power to make adecisionisceded or abnegated only

548 Indian Claims Commission, Kahkewistahaw Firg Nation Report on 1907 Reserve Land Surrender

Inquiry (Ottawa, February 1997), (1998) 8 ICCP 3 at 85-86. Footnotes deleed.
549 Norberg v. Wynrib, [1992] 4 WWR 577 at 622-3 (SCC), McLachlin J.

550 Hodgkinson v. Simms, [1994] 9 WWR 609 at 645 (SCC), La Forest J.
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when aband has compleely relinquished that power in formaswell asin substance,
wedo not consider thefact of aband’ smajority votein favour of asurrender asbeing
determinative of whether acession or abnegation has occurred. Moreover, if the test
is anything less than compl ete relinquishment in form and substance, it is our view
that the test has been met on the facts of this case — the Band’s decision-making
power with regard to the surrender was, in effect, cededto or abnegated in favour of
the Crown.**

Itisinthecontext of theforegoing commentsfrom the Apsassin case and the K ahkewi stahaw

inquiry that counsel for the Duncan’s First Nation argues that a surrender, even if apparently valid

on its face, may still ssimply reflect the will of the Department of Indian Affairs and not the

surrendering band. It becomes necessary to ook behind the decision to determinewhether the power

to make that decision was ceded to or abnegated in favour of the Crown. According to the First

Nation, the question turns in large measure on the Band’ s capacity, and accordingy its control of

the surrender process:**

We would ask youto consider whether or not the autonomy of the Band was really
there, because the autonomy of the Band relates to their ability to take, as she
[McLachlinJin Apsassin] says, ameasure of control over thesurrender process both
in terms of understanding the process by which it occurs, the terms on which it
occurs and having the capacity to assert such cortrol.

There is no evidence here that this Band had any capacity whatsoever to
effectively control this process, to assess its merits, to control its timing, location,
events, to acquire the information. It was completely reliant on the Department in
terms of the process, the terms, et cetera.

He[Murison] alleged that the Band had input into the process, that they asked
for the surrender implements. That's not what the record shows. That's what
Murison’ sletter says, but that surrender document, according to Mr. Reddekopp and
according to aclear reading of it, was unchanged from the day it was sent out. There
was no control ove the terms.

So in short, we feel that the circumstances of the Bandled to no control and
an abnegation of the decision-making authority of the Band in effect.>*

551

552 ICC Transcript, November 26, 1997, pp. 228-29 (Jerome Slavik).

553 ICC Transcript, November 26, 1997, pp. 219-20 (Jerome Slavik).

Indian Claims Commission, Kahkewistahaw First Nation Report on 1907 Reserve Land Surrender
Inquiry (Ottawa, February 1997), (1998) 8 ICCP 87.
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Another indication of such cession or abnegation isthe state of the band’ sleadership, asthe
Commission noted in the Kahkewistahaw inquiry. Counsel for the First Nation points out that the
Duncan’ sBand had no Chief and lacked formal |eadership, and many of its members did not speak,
read, or write English or have any familiarity with commercid agricultural practices. In theabsence
of independent advisers, they were, in counsel’s submission, vulnerable to ongoing external
pressuresto surrender their reserves, and, like their counterparts at Kahkewistahaw, relied on, and
indeed effectively ceded their decision-making power to, the Crown.>* According to the First
Nation, the Crown represented the Band’s only adviser regarding the implications, benefits, and
drawbacks of the surrender,>** and, based on the reasoning of Isaac CJin Semiahmoo, was obliged
“to ensure that the Band’ s discretion was not fettered by a belief that the surrender wasinevitable”
or by the belief that the pressure to surrender would continue unabated if the surrender was not
granted.>® Instead of providing impartial advice, however, Murison took advantage of the Band's
vulnerability to secure the surrender, according to the First Nation.™’ It would have been more
appropriate, counsel contends for the Crown to refrain from taking thesurrender until the Band had
leaders in place who could address the decision in a more structured way, such as the traditional
community decision-making processdescribed by John Testawits.**® However, giventhat the Crown
was the sole adviser, it becomes necessary to determine whose interest was being served by the
decision and thuswho really made the decision. In this case, according to the First Nation, itwasthe
Crown’sinterest and decision.”®

Canadatoo focuses on capacity and control ascritical criteriainassessing whether aband’s

power to surrender has been ceded or abnegated. It also agreesthat afiduciary obligation may arise

554 ICC Transcript, November 25, 1997, p. 60 (Jerome Slavik).
555 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 21.

556 Written Submission on Behalf of the Duncan’ sFirst Nation,November 12, 1997, p. 64. Thisargument

is drawn from the reasons of the Federal Court of Appeal in Semiahmoo Indian Band v. Canada, [1998] 1 FC 3, 148
DLR (4th) 523 (CA), which we will be considering at greater length later in this report.

557 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 21.

558 ICC Transcript, November 25, 1997, p. 115 (Jerome Slavik).

559 ICC Transcript, November 25, 1997, pp. 118-19 (Jerome Slavik).
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where band members entrust to Canada their power of decision over the surrender of their
reserves.”® However, unlikethe First Nation, Canadaisof theview that “[t]he decision to surrender,
or not to surrender, remained with the Duncan band throughout the surrender process’** and was
not ceded to, or abnegated in favour of, Canadain relation to the surrender of IR 151 and IR 151B
through IR 151G.>*? As counsel statedin oral submissions:

Now, what I’ ve been suggestingwhen | initially began toreview all the pre-
surrender documentation leading up to the surrender, is that there has been a third
party interest in thisland, but the Crown’ s conduct in securing the surrender was not
ruthless. It was not partisan. There was not a surrender fever here. The Band itself,
the evidence discloses, had reason to want to surrender their reserves, because they
were not using the reserves that they surrendered; and the Band itself had been
making independent inquiries of the Department as to the possibility of asurrender.
It's not a dituation where the Band has abnegated their decision-making
responsibility.>®

Counsel further notesthat, contrary to the First Nation’ ssubmission, the evidence demonstrates that
the Duncan’s Band had structures of |eadership, with Joseph Testawits being identified by John
Testawitsasaheadman. Moreover, the surrender provisions of the 1927 Indian Act required consent
from amgority of the male members of the Band over the age of 21 years at a meeting convened
for the purpose of considering the surrender, but those provisions do not stipulate that asurrender
cannot be given unless the Band has a council formaly electedin accordancewith the Act.>*
Canadaalso relied on evidence of the Band' s actions following the surrender asrdevant in

determining whether the Band had ceded or abnegated its decision-making power in granting the

560 Michel Roy, Director General, Specific ClaimsBranch, Indianand Northern Affairs Canada, to D onald

Testawich, Chief, Duncan’s First Nation, and Jerome Slavik, Ackroyd, Piasta, Roth & Day, January 31, 1997 (ICC
Exhibit 11, p. 6).

561 Written Submission on Behalf of the Government of Canada, November 17, 1997, p. 28.

562 Michel Roy, Director General, Specific ClaimsBranch, Indianand Northern Affairs Canada, to D onald
Testawich, Chief, Duncan’s First Nation, and Jerome Slavik, Ackroyd, Piasta, Roth & Day, January 31, 1997 (ICC

Exhibit 11, p. 6).
563 ICC Transcript, November 26, 1997, p. 188 (Perry Robinson).

564 ICC Transcript, November 26, 1997, pp. 188-89 (Perry Robinson).
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surrender. Counsel noted that, after negotiating a single payment of $50 per person from the
proceeds of sale of the surrendered land and | ater discovering that the Beaver Band had negotiated
two such payments, membersof the Duncan’ s Band sought a second $50 payment of their own and
even presented Agent Laird with apetition to that effect —“[a] rather unusual course of conduct for
aBand that had its land stolen from under them and didn’t know that the land had in fact been
surrendered.”*® In 1930, the Band also retained a law firm because of the federal government’s
alleged failure to comply with the terms of the surender with regard to agricultural implements>®®
Incounsel’ sview, these actionswere similar to the requests by the bandsin Chippewas of Kettleand
Sony Point and the Sumasinquiry to completethe respective salesand pay the outstanding balances
of the purchase prices—actionswhich were* consistent with [their] free and informed consent to the
surrender[s]” and which suggest that the bands never abnegated their dedsion-making power.>’

The First Nation’s reply to these submissions about the Band' s post-surrender ectivitiesis
that they should be given little weight for three reasons. First, those ectivities were, in counsel’s
submission, irrelevant to the issue of statutory compliance; second, they have no impact on the
Crown’s conduct and the Band’ s understanding or control — and thus autonomy — at the time of
surrender; and, third, the request for the second payment of $50 merely represented the Band’ seffort
to make the best of a bad situation. As counsel stated:

Well, if your gooseiscooked, you might aswell eat it. The deal wasdonefor
them or to them. Oncethereserves aregone, thisBand had no capacity, no resources
todowhat? Bring alegal action in thecircumstances? Theprohibitionsinthe Indian
Act against bringing such claims are very clear at that time.*®

565 ICC Transcript, November 26, 1997, p. 191 (Perry Robinson).

566 Written Submission on Behalf of the Government of Canada, November 17, 1997, p. 32. It isnotable
that the Peace River firm retained by the Band included William P. Dundas, the lawyer before whom Band members
Eban Testawits, James Boucher and Joseph Testawits swore the surrender affidavit in Waterhole, Alberta, in September
1928.

567 Written Submission on Behalf of the Government of Canada, November 17, 1997, pp. 31-32.

568 ICC Transcript, November 26, 1997, p. 220 (Jerome Slavik).
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Inthe Commission’ sview, althoughthereisaminor parallel with the Kahkewistahaw inquiry
in that the Duncan’s Band did not have a Chief at the time of surrender, there are too many
significant differences for us to reach the same conclusion. The Duncan’s Band may not have had
a Chief, but we see nothing in this case like the leadership void so evident on both the
K ahkewistahaw and M oosomin reserves. Furthermore, thereisno evidenceinthiscasethat the Band
was actually prevented from selecting a Chief or that steps were taken to restrain band members
from seeking outside advice, as occurred in Kahkewistahaw.

In Kahkewistahaw, the Band had rebuffed previous attempts to secure a surrender but, five
days after voting down one surrender proposal, it did a completeabout-face, gving up virtually all
itsgood agricultural landsafter receiving cash inducementsand being threatened, whilein desperate
straitsduring a harsh prairiewinter, with the curtailment of all future government aid. Similarly, we
saw in the Moosomin inquiry that, while the Band consistently expressed the desire to retain its
reserve, Indian Agent J.P.G. Day was censured by the Department of Indian Affairs for his failed
attempt to secure a surrender in 1908 prior to the eventual surrender in 1909. No events likethese
took place on the Duncan’ s reserves. Nor do we see ongoing reports of persistent efforts like those
of Indian Agent Peter Bymeto seek asurrender in the Sumas case — effortsthat, despite our finding
that Byrne had not applied undue pressure on the Indiansagainst their will, neverthel ess warranted
our close scrutiny of the surrender in light of the competing interests that the Crown must balance
in any such transaction.

Moreover, i nthe present inquiry, we have already addressed the First Nation’ s submission
that the surrender documents, having been prepared in advance, demonstrate that the Band had no
input into or control over the surrender process. In our view, the documents were prepared at or
following the surrender meeting, and we infer from Murison’s report of October 3, 1928, and from
Angela Testawits' s evidence that band members, led by Joseph Testawits, actively participated in
the discussions and, indeed, negotiated terms.

Wehavehad careful regard for the Duncan’ sFirst Nation’ sarguments, based on Semiahmoo,
that its ancestors’ sense of powerless in the face of the “inevitable” loss of their reserve lands
fettered their ability to make an autonomous decision. To properly understand the First Nation’s

allegation of the Crown’s corresponding obligation “to ensure that the Band’ s discretion was not
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fettered by a belief that the surrender wasinevitable,” or by the belief that the pressure to surrender
would continue unabated if the surrender were not granted, it isnecessary to review the fadsin
Semiahmoo.

Thefactual background to the Semiahmoo case beganin 1889 when the federal government
set apart a reserve comprising 382 acres of land for the Semiahmoo Indian Band of British
Columbia. The reserve islocated just north of the international border between Canada and the
United States adjacent to Semiahmoo Bay. In 1928, the federal Department of Public Works
expropriated 15.78 acres of the reserve without the Band’ s consent, but thisland wastransferred to
the Province of British Columbiain 1936 when it became apparent that the Department did not
requireit. Canadaacquired afurther 5.74 acres of the reservefrom the Band by means of asurrender
in 1943, and the land was turned over to the Province for use as a provincial park.

In 1949, the federa Department of Public Works began to consider the poss bility that
Canada’ s customs facilities a& the Douglas Barder Crossing adjacent to the Band’ s reserve would
have to be expanded. An initial proposal to the Band that year was rejected, but in 1951 the Band
agreed to amore formal proposal to surrender 22.408 acres for $550 per acre. Reed Jat trial found
that the Band would not have surrendered the land in the normal course of events, but knew from
its previous experience that Canada had the right to expropriate for public purposes if the Band

refused to surrender. The headnotefrom the case succinctly setsforth the remaining relevant facts:

The purpose of the surrender was to improve customs facilities adjacent to the
reserve. However, most of the land was not used for that or any other purpose, but
the Crown retained title to it. The Indian band made inquiries about having the
unused land returned on many occasi ons, beginning in 1962. In 1969 it became
apparent from a consultant’ s report that the land would not be used for an expanded
customsfacility inthe foreseeable future, so the band formally sought to recover the
land. It made further inquiries about recovering the land several times thereafter.
However, theband was alwaystold that the land was needed intheforeseeablefuture
for expansion of the customs facility, or that a study was bang prepared regarding
its development. In 1987 the band sought legal advice, after which the Crown
retained consultantsto prepare a study. It recommended devel opment of aresort on
theland. Thereport was sent to the band in 1989. In 1990 the band brought an action
alleging that the Crown breached its fiduciary duty to the band with respect to the
1951 surrender infaling to obtain an adequate price and infailing to protect the best
interests of the band when it consented to an absolute surrender of the land.
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Thereafter the Crown commissioned astudy that recommended redevel opment of the
customs facilities. The report of the study was not received until 1992
As Isaac CJ noted, “[t]hat study was commissioned and completed on the assumption that the

existing facility was inadequate.”>™
In addressing thefiduciary obligation that can arise out aband’ s perception that the oss of
itsreserve landsisinevitable, Isaac CJapplied to the factsin Semiahmoo the guidelines formulated

by Wilson Jin Frame v. Smith*™* for determining whether a fidudary relaionship exists:

[IIn Frame v. Smith, Wilson J. proposed the following indicia of a fiduciary
relationship:

Q) Thefiduciary has scopefor the exercise of some discretion or
power.

(2 The fiduciary can unilaterally exercise that power or
discretion so asto affect the beneficiary slegal or practical interests
3 The beneficiaryis peculiarly vulnerable to or at the mercy of
the fiduciary holding the discretion or power....

In virtually all casesdealing with reserve land, the Crown has considerable
power over the affected Indian Band by virtue of the surrender requirement. Inthis
case, however, the Band was paticularly vulnerabl e to the influence of the Crown.
The evidence indicaes that land had been taken from the Band by expropriation
before and that, prior to the 1951 surrende, Public Works was considering
expropriation as a means of obtaning the reserve land at issue in this case.... It is
clear from the reasons of the Tria Judge that the Band’s disaretion to give or to
withhold their consent to the 1951 surrender was s gnificantly influenced by their
knowledge that, regardless of their decision ontheissueof surrender, therewasarisk
that they would lose their land through expropriation in any event....

TheTrial Judge also found that theBand'’ s ability to give or to withhold their
own consent to the absolute surrender in 1951 was fettered by their knowledge of the
respondent’ spower to expropriate. |n her reasonsfor judgment, the Trial Judge stated
the following:

It is important to underline that the band knew that the
defendant, at all times, had theright to expropriate theland for public
purposes if the band refused to surrender. Secondly, | agree with
counsel for the plaintiff’s characterization of the evidence that the

569 Semiahmoo Indian Band v. Canada, [1998] 1 FC 3, 148 D LR (4th) 523 at 523-24 (CA).
570 Semiahmoo Indian Band v. Canada, [1998] 1 FC 3, 148 DLR (4th) 523 at 533 (CA).

57t Framev. Smith, [1987] 2 SCR 99, 42 DLR (4th) 81.
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band would not have surrendered the land, in the normal course of
events, even though they might have subdivided itfor occupation by
others under long-term leases....

The respondent’s assertion that theBand gave full and informed consent to
the absolute surrender rings hollow in the face of these findings. In my respectful
view, in finding that the Band surrendered their land to the respondent despite the
fact that they “would not have surrendered the land, in the normal course of events”
the Trial Judge conduded, based on the evidence, that the Band felt poweless to
decide any other way....

In failing to alleviate the Band's sense of powerlessness in the decision-
making process, the respondent failed to protect, to the requisite degree, theinterests
of the Band.>"

In the present case, there is no evidence that the Duncan’s Band was conscious of the
possibility of expropriation and no indication that its members were influenced by such
considerations. Asto whether the circumstances otherwise resulted in the Band feeling powerless
to deci deinany other way, we acknowledge that most membersof the Band may have beenilliterate
and could not speak, read, or writein English, but we do not necessarily equate those circumstances
with powerlessness or incapacity. In fact, in this case, the evidence suggests the opposite. The
Band’' s members appear to have been largely independent and self-supporting, and were not reliant
on either the reserves or each other to sustain themselves. In the surrender of IR 151 and 151B
through 151G, they were not faced with the prospect of losing their primary livelihood, but instead
were disposing of lands of which they made very little use in exchange for an immediate cash
payment and annual instalments of interest that would supplement their primary sources of income
from other means. In these circumstances, we do not perceive the sort of powerlessness and helpless
resignation that earmarked the Semiahmoo case or the surrenders considered in our earlier inquiries
for the Kahkewistahaw and Moosomin First Nations. Nor do we see the persistent effortsto secure
asurrender, or any indication that pressure on the Bandwould continue unabated until asurrender
was secured, that characterized the earlier inquiries before the Commission.

The record also demonstrates that the issue of surrender was discussed with the Duncan’s

Band on a number of occasions before the 1928 surrender meeting. Notwithstanding the various

572 Semiahmoo Indian Band v. Canada, [1998] 1 FC 3, 148 D LR (4th) 523 at 537-39 (CA).
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locations at which band membersresided, they appear to have had opportunitiesto discusstheissue
among themselves, asMurison’ sreport of them having done so and being “prepared” for him attests.

In addition, we have already alluded to our finding that, although the Frst Nation argued that
the surrender was initiated by Canada’ s representatives, the evidence does not definitively support
that conclusion. Weal so harken back to Angela Testawits’ sevidencethat, after Murison advisedthe
band membersthat he could not tell them the price the land would fetch prior to the public auction,
he asked them, “What do you want to do?’ In aur view, this simple statement dramatically
emphasizesthe conclusion that Canada, far from usurping the Band' sautonomy, actually sought the
Band's decision on whether it wanted to surrender. We have also referred to other examples of
Canada’ s non-committal approach to the surrender and its inquiries regarding the terms the Band
would be prepared to accept, none of which suggeststhat the Crown sought to imposeitswill onthe
Band. In contrast to the Semiahmoo case and the Kahkewistahaw and Moosomin inquiries, wefind
nothing in Canada’ s motives and methodsin securing the surrender that were deserving of reproach,
other than perhaps margina record-keepi ng. We therefore concludethat the Duncan’ sBand did not

cede or abnegate its decision-making power regarding the surrender to or in favour of the Crown.

Duty of the Crown to Prevent the Surrender
The next question that the Commission must address is whether, on the facts of this case, the
fiduciary obligation grafted by the Supreme Court of Canada onto subsection 51(4) of the 1927
Indian Act required the Crown to prevent the surrender of the reserve.

In Apsassin, the Beaver Indian Band had argued that the paternalistic scheme of the Indian
Act, which veststitle in the Crown on behdf of aband, imposed aduty on the Crown to protect
Indians from making foolish decisions with respect to the alienation of their land. In essence, the
argument was that the Crown should not have allowed the Beaver Indian Band to surrender its
reserve because thiswas not in the Band’ slong-term best interests. Conversely, the Crown asserted
that bands should betreated asindependent agentswith respect to their lands. McLachlin Jdedt with

the issue in these tarms;

Thefirst real issueiswhether the Indian Act imposed a duty on the Crown to refuse
the Band's surrender of its reserve. The answer to thisis found in Guerin v. The
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Queen ... where the mgjority of this Court, per Dickson J. (as he then was), held that
the duty on the Crown with respect to surrender of Indian lands was founded on
preventing exploitative bargains....

My view is that the Indian Act’s provisions for surrender of band reserves
strikes a balance between the two extremes of autonomy and protection. Theband’s
consent was required to surrender itsreserve. Without that consent the reserve could
not be sold. But the Crown, through the Governor in Council, was also required to
consent to the surrender. The purpose of the requirement of Crown consent was not
to substitute the Crown’s decision for that of the band, but to prevent exploitation.
As Dickson J. characterized it in Guerin [p. 136 CNLR]:

The purpose of this surrender requirement is clearly to interpose the
Crown between the Indians and prospective purchasers or | esseesof
their land, so as to prevent the Indians from being exploited.

It follows that under the Indian Act, the Band had the right to decide whether to
surrender the reserve, andits decision was to be respected. At the same time, if the
Band’ sdecisionwasfoolishor improvident —a decision that constituted exploitation
— the Crown could refuse to consent. In short, the Crown’s obligation was limited
to preventing exploitative bargains....

Themeasure of control whichthe Act permitted the Band to exercise over the
surrender of the reserve negates the contention that absent exploitation, the Act
imposed a fiduciary obligation on the Crown with respect to the surrender of the
reserve.”

Gonthier J concurred that “the law treats Aboriginal peoples as autonomous actors with respect to
theacquisition and surrender of their lands, and for thisreason, their decisions mug berespected and
honoured.”>"

On the factsin Apsassin, Addy J had found that the decision to surrender the reserve made
good sensewhen viewed from the perspective of the Beaver Indian Band at thetime of the surrender.
McLachlinJ agreed, concluding that the Governor in Council was not obliged to withhold consent
because the evidence did not establish that the surrender was “foolish, improvident or amounted to

exploitation.” The question now before the Commission is whether the 1928 surrender by the

573 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Nor thern Development)
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Duncan’s Band was so foolish, improvident, and exploitative asto give rise to aduty on Canada's
part under section 51(4) of the 1927 Indian Act to withhold its own consent to the surrender.
TheFirst Nation submitsthat the Crown’ sduty in such circumstances entails close scrutiny
of the transaction to confirm that it is not exploitative and to ensure that the band giving the
surrender has consented knowledgeably, freely, and without compulsion from outside pressures,

including the ulterior motives of the Crown.>” As counsel phrased it:

Asan exploitative bargain, that has anumber of ramifications and that must
be considered in light of the future interests and the future generations, not just isit
okay from a commercid point of view. Are they getting too little? That's a
completely irrelevant consideration, because the land is always available on the
market. Isit abad deal for theBand in light of their circumstances, in light of their
needs, inlight of their long-term best interests, in light of thefact they can never have
areserve again if they giveit up, that they will lose all tax advantages, that they will
lose a homeland and an economic base?"

Based on the reasons of the Federal Court of Appeal in Semiahmoo, the First Nation contends that
the Crown is subject to a strict standard of conduct in assessing whether a gven surrender is
exploitative. To use the words of Isaac CJ, “[e]ven if the land at issue is required for a public
purpose, the Crown cannot discharge its fiduciary obligation simply by convincing the Band to
accept the surrender, and then using this consent to relieve itself of the responsibility to scrutinize
thetransaction.”>”” According to counsel, the Crown did not undertakethe required level of scrutiny
in this case and failed to protect the Band' s interests by allowing the surrender.

The First Nation further contends tha the 1928 surrender was exploitative because the
Crown, in advising the Band and | ater assenting to the surrender, failed to consider leasing or other
optionsto an absolute surrender. Counsel paintsto the efforts of neighbouring farmer J.B. Early to

obtain alease of IR 151E, which had fallen into disuse and disrepair, and which Early reported that

575 Written Submission on Behalf of the Duncan’s First Nation, November 12, 1997, p. 64.
576 ICC Transcript, November 25, 1997, pp. 119-20 (Jerome Slavik).
577 Semiahmoo Indian Band v. Canada, [1998] 1 FC 3, 148 D LR (4th) 523 at 538-39 (CA).

578 ICC Transcript, November 25, 1997, p. 120 (Jerome Slavik).
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band members had refused to sell. 1t will be recalled that, shortly before Early s letter, farmer A.C.
Wright had inadvertently constructed hishouse and otherimprovementson IR 151G, and the Crown
proposed to resolve the problem by obtaining asurrender of IR 151G. When theseinstructionswere
conveyed to Agent Laird, he recommended obtaining surrenders of IR 151B, 151C, 151D, 151E,
151F, 151H, and 151K as well, since “[t]here has been no work done on any of them for a
considerable number of years, and if they are surrendered the Indians will still have ample land
remaining in Reserves 151 and 151A., which contain 3,520 and 5,120 acres respectively of good
farmingland.”>” Accordingly, theCrown informed Early that it was seeking asurrender of IR 151E
and, if it was obtained, his application would be considered and he would be informed of the result.
TheFirst Nation contendsthat, despite Early’ sinterest, “the Crown did not seriously consider
the option of leasingland to Early ... [and] did not appear [to] conduct inquiriesor feasibility studies
for the purpose of informing themsel vesasto whether other Reserve hol dingswhich were othewise
unused could be profitably leased to local farmers’; moreover, “[t]he historical record yields no
evidence that any option but the sale of reserve land was ever presented or discussed with the
members of Duncan’s.”*® In the First Nation’ s view, athough leasing was a“practice and policy”
of the Department of Indian Affairsin the years preceding the surrender,®® it was rejected by the
Crown in the Duncan’s case in favour of surrender for sale®®* Counsel submitsthat, asaresult, the

Band lost the potential benefits of leasing in addition to losing its land:

The Band did not haveany knowledge or capacity tofarm theland, but theland was
amongst the best farm land in the area. It would have clearly been leasable and
availableto lease. Normally aleasingarrangement in that time gave three yearsfree
rent if there was breaking to do, and then a graduated rent after that. It was away of
having theland cleared and broken without losing ownership, and when thelandwas
not being used. Yet it preserved the land and in fact enhanced the value of the land

579 Harold Laird, Acting Indian Agent, to the Assistant Deputy and Secretary, DIA, January 23, 1923,

DIAND file 777/30-8, vol. 1 (ICC Documents, p. 150).
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for the potential future use by Band memberswhen they had their capacity, resources
and manpower to farm the land.

Reserveland, onceitissold and surrendered, cannot berecovered. Itisaone-
timeasset. Once gone, it can never berecovered. Leasing was clearly an option here.
It wasknown to the Department. Graham makesreferencetoit. It wasnever raised.*

Counsel later suggests why, in his view, the leasing option was not taken up with the Band:

But | think the Crown itself had an interest in disposing of these reserve
lands. Smaller Indian lands for the Crowns [sic] to administer was important. It
would also alow them to use the proceeds of sale to offset economic and
maintenance costs that may have to be provided to the community. They also
intended to use the money to enable the Band to acquire or provide to the Band
provisionsthat were owed to it under treaty.>*

Theinference that we take from these submissionsisthat the Crown’ sfailureto consider or discuss
leasing constituted exploitation, and Canada therefore breached a fiduciary obligation to the
Duncan’s Band by failing to withhold its assent to the surrender.

In response to these submissions, Canada takes the position that its role is not one of
substituting its decision for that of a band, since bands have autonomy and can make their own
decisions; rather, its function is tointerposeitself between the Indians and prospective purchasers
or lessees of the land to prevent the Indians from being exploited.>®* Canada then argues, based on
Justice McLachlin’s reasons in Apsassin, that “[t]he determination of whether a surrender was
foolish, improvident or exploitative must be made within the context of the circumstances existing
at the time of the surrender and must be based upon what could have been reasonably anticipated
given the information available at that time.”*® In this case, counsel submits that, based on the
information available in 1928, the surrender was not foolish, improvident, or exploitative, and

Canadadid not manipulate or take unfair advantage of the Duncan’ s Band; accordingly, the Crown

583 ICC Transcript, November 25, 1997, pp. 25-26 (Jerome Slavik).
S84 ICC Transcript, November 25, 1997, p. 114 (Jerome Slavik).
585 ICC Transcript, November 26, 1997, pp. 185-86 (Perry Robinson).
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was not obliged to withhold its consent to the surrender.>®” As Director General Michel Roy of the

Specific ClamsBranch wrote in the months | eadi ng up to the oral submissonsin thisinquiry:

The evidence indicates that consideration was gven to the Band’s interests in
proceeding with the surrender of thereserves. T he matter of obtaining a surrender of
the reserves appears to have been discussed in 1925 when it was observed that the
reserves had been unoccupied for many years. At that time, Acting Assistant Deputy
and Secretary Mackenzie was not disposed to proceed with a surrender and sale of
Reserve 151 given that the current land valuesin the district were very low. Aswell,
Inspector Murison’ sreport on the surrender of the reserves noted that the Band was
asmall one and they appeared to bedecreasing. He al so noted that the Band had not
been making use of the surrendered reserves and that the availability of water, hay
and farming lands on Reserve 151A made it a“much more desirable reserve’ than
the surrendered lands. M urison al sonoted that members of [the] Band had expressed
a desire to settle down on their reserve and start farming and that the surrender
provided for the purchase of necessary equipment from the sde proceeds. It is
Canada’ s position that the Band has not established that the surrender was foolish,
improvident or exploitative.>®

Generally speaking, the evidence in this case does not support the conclusion that Canada' s

actionswere inspired by the samemotives that characterized the surrenders considered by usinthe

Kahkewistahaw and Moosomininquiries. Inthose cases, it wasclear that theinterests of thelndians

were given scant regard, with the Kahkewistahaw people losing the lion’ s share of their good land

and the members of the Moosomin Band being relocated to a reserve that was largely useless for

agricultural purposes. By way of contrast, the comments of Crown representatives regarding the

Duncan’ s surrender demonstrate that the Band would be retaining the land— IR 151A —“which the
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Indianswouldin any casedesireto retain astheir commonreserve”® and which would likely satisfy
their agricultural needs for the foreseeable future>*

For example, in January 1923, on recommending the surrender of theBand' s eight smaller
reservesin thewake of theinadvertent encroachment on IR 151G by A.C. Wright, Laird commented
that “the Indians will still have ample land remaining in Reserves 151 and 151A., which contain
3,520 and 5,120 acres respectively of good farming land.”*®* It is true that, at that time, it was
contemplated that the Band woud be retaining IR 151 aswell as IR 151A, but when IR 151 was
later included among the parcels to be surrendered, Canada’ s representatives still believed that IR
151A would adequately meet the Band' sneeds. As J.C. Caldwdl noted in a postscript to hisletter
of July 14, 1928:

| have omitted to explainthat from Agent Laird’ sletter of October 21% last, it appears
that it isthe intention of the present owners of Reserve 151 to 151K to moveto and
reside on Reserve No. 151A, which contans something over five thousand acres.
Y ou will see, therefore, that the surrender of the Reserve mentioned and dealt with
in this letter does not mean that the Indians will be without a suitable place of
residence.>”

Murison’ sreport of October 3, 1928, following the surrender explicitly demonstratesthat Canada’ s

representatives turned their attention to the Band's interests:

Thisisa small band and they appear to be decreasing. They have not been making
use of the lands which they have surrendered....

This band are retaining Reserve No. 151A which comprises 5120 acres. |
would say that at least 35% is open farming land and the balanceis covered with a

589 D.C. Scott, DSGIA , to SGIA, December 29, 1927, DIAN D file 777/30-8, vol. 1 (ICC Documents, pp.
189-91).
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medium sized growth of poplar with open spaces here and there. There is asmall
lake called Old Wives Lake, with a creek running along at the south end of the
reserve, as well as a spring, where water can be obtained. There are also some hay
lands on the border of Old WivesLake. Thismakesit amuchmoredesirablereserve
for Indians than the land which they have agreed to release. The village of
Brownvale is situated about two miles from the north west corner of this reserve.

It will be seen fromtheforegoing that ample provision has been madefor this
small band in retaining Reserve No. 151A, and after going carefully into the whole
situation, it appearsto methat it would be in their best interests if the Government
can seefit to accept the surrender asit stands. The membersof thisband, in the past,
have earned their living by hunting and working out for settlers and they have had
no fixed place of abode. Some of them expressed a desire to settle down on their
reserve and start farming, hence the request tha provision be made to supply
equipment for them.**

Inforwarding Murison’ sreportto Scott, Grahamcommented: “Y ouwill note what thelnspector says
regarding Reserve 151A, which the Indians have retained for their own use, and which seemsto be
amplefor their requirements.”** All of these statements suggest that IR 151A was both desired by
the Band for its reserve and sufficient to meet the Band’ s requirements.

TheFirst Nation al so suggested that Canada, while making “ample” provisionfor thelndians
intheir then-current condition, lacked foresight and failed to provide for theBand’ sfuture—in other
words, consented to animprovident surrender. Based on the conclusions of | saac CJin Semiahmoo,
the First Nation may be correct in venturing that it would have been more prudent for the Band to
leaseout itsland baserather than surrender it for sale. In thiswaythe Band would allow areafarmers
to break the land and improve it so that it would be of greater utility to Band members should they
eventually turn their attentions from hunting to farming.

We note that | saac CJ agreed with the following finding by Reed Jat trial that the Crown’s
fiduciary obligationsrequireit, in casesinvolving surrender, to minimize the effect of the surrender

on the band:

5% W. Murison, Inspector of Indian Agencies, to W.M. Graham, | ndian Commissoner, October 3, 1928,
NA, RG 10, vol. 7544, file29131-5, pt 1 (ICC Documents, pp. 254-55). Emphasis added.

594 W.M.Graham, Indian Commiss oner,to D.C. Scott, DSGIA, October 6, 1928, NA, RG 10, vol. 7544,
file 29131-5, pt 2 (ICC Documents, pp. 263-65).



Duncan’s First Nation Inquiry — 1928 Surr ender Claim 219

When land is taken inthis way and it is not known what, if any, use will be made of
it, or whether the land is going to be used for government purposes, | think thereis
an obligation on thefi duciary to conditi on thetaking by a reversionary provision, or
ensure by some other mechanism that theleast possibleimpairment of the plaintiffs
rights occurs. | am persuaded there was a breach of the fiduciary duty owed to the
plaintiffs....>®

Isaac CJ further agreed with Justice Reed' s conclusion regarding breach, and continued:

In my view, the 1951 surrender agreement, assessed in the context of the specific
relationship between the parties, was an expl oitative bargain. There was no attempt
made in drafting its teems to minimize the impairment of the Band's rights, and
therefore, the respondent [ Crown] should have exerdsed its discretionto withhold
its consent to the surrender or to ensure that the surrender was qualified or
conditional.

TheTrial Judgefoundthat, in 1951, the respondent did not have any definite
plans for the construction of an expanded cusoms facility in the foreseeable future
which necessitated the taking of 22.408 acresof the Band’ sreserve land. In fact, for
over 40 years, no development plan was prepared for the Surrendered Land. It was
only after thislitigation was commenced that the respondent commissioned a study
that did recommend redevel opment of the Douglas Border Crossing. The report for
this study was not received until 1992....

Thebargain, in other words, was exploitative. For thisreason, the respondent
should not have consented to the absolute surrender, at least not without first
ensuring that it contained appropriate safeguards, such as areversionary dause, to
ensure the |east possible impairment of the Band’ s rights.

| should emphasize that the Crown’s fiduciary obligation is to withhold its
own consent to surrender where the transaction is exploitative. In order to fulfil this
obligation, the Crownitself isobliged to scrutinize the proposed transaction to ensure
that it is not an exploitative bargain. As a fiduciary, the Crown must be held to a
strict standard of conduct. Even if the land at issue isrequired for a public purpose,
the Crown cannot dischargeits fidudary obligation simply by convincing the Band
to accept the surrender, and then using this consent to relieve itself of the
responsibility to scrutinize the transaction. The Tria Judge's findings of fact,
however, suggest that thisis precisely what the respondent did....

The fact that the Trial Judge did not view the $550.00 per acre received by
the Band for the surrendered land as “below market value” does not negate the
possibility of abreach of fiduciary duty. The focusin deermining whether or not the
respondent breached itsfiduciary duty must be on the extent to which the respondent
protected the best interests of the Band while also acknowledging the Crown’s

595 Semiahmoo Indian Band v. Canada, [1998] 1 FC 3, 148 D LR (4th) 523 at 537 (CA).



220

Indian Claims Commission

obligation to advance alegitimate public purpose. In thiscase, the Banddid not want
to surrender the land at all but felt it had no choice. The respondent consented to an
absolute surrender agreement in order to take control of much more land than they
infact required, and they didso without any properly formulated publicpurpose. For
thesereasons, | find that the respondent did breach its fiduciary duty to the Band in
the 1951 surrender even though the Band may have received compensation for the
Surrendered Land somewhere in the neighbourhood of market vdue.

The Band had to, and did, rely upon the respondent’ s representaions to the
effect that the land was required for customs facilities, thereby implying that an
absolute surrender was necessary and that the interests of the Band were being
safeguarded as much as possible. While it is true that the express wording of the
surrender instrument does not indicate that the land was being acquired for the
purposeof acustoms faci lity, acourt should not confineitsanalysissonarrowly. The
“oral terms’ of a surrender are part of the backdrop of the circumstances that
determine whether the Crown has acted unconscionably. As stated by Dickson J. in
Guerin, they serve to “inform and confine the field of discretion within which the
Crown was free to act.”

On the basis of the foregoing, | find that the Trial Judge did not err in
concluding that the Crown breached its fiduciary duty when it consented to the 1951
surrender. The spectre of expropriation clearly had a negative impact on theability
of the Band to protect their own interestsinthe “ negotiations’ which ultimately led
to the surrender. While the Crown must be given some laitude in its land-use
planning when it actively seeksthe surrender of Indian land for apublic purpose, the
Crown must ensure that it impairs the rights of the affected Indian Band asllittle as
possible, which includes ensuring that the surrender is for atimely public purpose.
In these circumstances, the Crown had a clear duty to protect the Band from an
exploitative bargain by refusing to consent to an absol ute surrender which involved
the taking of reserve land for which there lacked a foreseeable public need.>®

Among the factorsto which Isaac CJreferred in concluding that the Crown had breached its

fiduciary responsibilities to the Semiahmoo Band were the following:

XXXI.

XXXII.

the Crown’ sfailureto protect the Band’ sinterests, as evident inthe Crown’ s negotiation of
the surrender without any timely public purpose and its falure to qualify or condition the
surrender terms to minimize the impairment of the Band's rights;

the Crown’ sreliance on the Band’ s encouraged (required)” consent asthe basisfor
relieving the Crown of its responsibilities to scrutinize the transadion and to
withhold consent for a clearly exploitative transaction;

59 Semiahmoo Indian Band v. Canada, [1998] 1 FC 3, 148 D LR (4th) 523 at 537-40 (CA).
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XXXIII. the Band' s sense of “powerlessness’ in the decision-making processin light of its
knowledge that the Crown could expropriate should the Band refuse to surrender;

XXXIV. the Band’ s reliance on the Crown'’s oral representations regarding the purpose and
necessity of the surrender to safeguard theBand' s interests in the transaction; and

XXXV. theinsignificanceof thefact that the price paid to theBand was marke value or close
to it in assessing whether afiduciary obligation was breached.

Thereisno doubt that, in the present case, the Crown, intaking an absolute surrender of IR
151 and IR 151B through IR 151G, did not qualify or condition the surrender to minimize the
impairment of the Band' s rights. However, for reasons already expressed, we do not agree that the
Crown sought to relieveitself of the obligation to scrutinize the transaction by relyingonthe Band's
consent. Nor do we see any indication that Canada suggested that the surrendered lands would be
used for any purposesother than those to which they were eventually put — sale and settlement — or
that the Band relied on any misreoresentations by the Crown regarding the purpose and necessity of
the surrender.

Ultimatdy, this transaction must be judged, as Canada has argued, from the perspective of
what appeared to be in the Band's best intereds at the time. The First Nation has attacked the
surrender on the basisthat, by consenting to asurrender for salerather than lease, the Crown failed
to minimize the impai rment of the Band' s rights regarding its reserve lands. With the benefit of
hindsight, and in the context of the 1990s, that may be so. However, it must be remembered that
Semiahmoo dealt with a surrender that took placein 1951, by which time significant changesin the
views of how best to serve the Indians best interests had taken place. Moreover, the Semiahmoo
surrender was expl oitative because, in the words of Isaac CJ, it “involved the taking of reserve land
for which there lacked a foreseeable public need.” By way of contrast, the Duncan’s surrender
occurredin 1928, when, based on the evidence before the Commission, it was perceived to bein the
publicinterest to encouragethesettlement and devel opment of western Canada. Just assignificantly,
the Department of Indian Affairs at that time considered the surrender of reserves for sale — and
investing the proceeds in atrust account, with annual payments of interest to the Band — an

appropriate means of acting in thelndians' bed interests.
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In a paper prepared in November 1986 for the Apsassin trial,*” J. Edward Chamberlin

commented on the evolution of Crown policy with regard to the disposition of interestsin Indian

reserves following the tum of the 20th century. He noted a preference in the early years for

surrenders, ostensibly “to encourage morerapid assimilation of the Indian population,” but, inhis

view, actually driven by “the pressures of white settlement.”>*® In response to these increasing

pressures, thelndian Act wasamended in 1906 to increasethe permitted distribution of sale proceeds

to the surrendering band from 10 per cent to 50 per cent in the hope that thiswould “ encourage more

surrenders ... improve the financial situation of the lands, and lessen the burden on government.”*%

Chamberlin continued:

Pressures for access to reserve lands continued to build, despite the 1906

amendments, and in 1911, amendments to the Indian Act dramatically extended
powersfor expropriationof reservelandsfor public purposes, and enabled thefederal
government to alienatereserve lands adj oi ning municipalitieswithout band consent;
but even so, and even while it was obvious that there was capitul ation to non-native
interests, the appeal of the government wasto the British and Canadian principl es of
responsible guardianship of Indian interests.

A proposed amendment in 1914 to extend this provision for unilateral action
even further was turned down, after strenuous debate, when it reached the Senate

Duncan Campbell Scott superintended the introduction of the ‘Great
Production Campaign’ in 1918, as a contribution to the war effort. The object was
to bring as much reserve land as possible into production, especially on the western
plains; andin order to facilitate thisan amendment to the Indian Act was passed, and
Inspector W.M. Graham in Regina was put in charge. The amendment allowed the
Superintendent General to lease uncultivated reserve lands without a surrender.
Explaining this provision, Superintendent General Arthur Meighen said that

the Indian Reserves of Western Canada embrace very large
areas far in excess of what they are utilizing now for productive
purposes.... We want to be ableto use that land in every case; but of
course, the policy of the department will be to get the consent of the

597

J. Edward Chamberlin, “ Evidence of J.E. Chamberlin Re: Apsassinet al v.the Queen,” November 13,

1986 (ICC Exhibit 12, tab A).

598

J. Edward Chamberlin, “ Evidence of J.E. Chamberlin Re Apsassin et al v. the Queen,” November 13,

1986, p. 24 (ICC Exhibit 12, tab A).

599

J. Edward Chamberlin, “Evidence of J.E. Chamberlin Re: Apsassin et al v. the Queen,” November 13,

1986, p. 25 (ICC Exhibit 12, tab A).



Duncan’s First Nation Inquiry — 1928 Surr ender Claim 223

band wherever possible ... in such spirit and with such methods as
will not aienate their sympathies from their guardian, the
Government of Canada....

Wewould be only too glad to have the Indianuse thisland if
hewould; production by himwould bejust as valuableas production
by anybody else. But he will not cultivate this land, and we want to
cultivateit; that isall. We shall not use it any longer than he shows
adisinclination to cultivate the land himself.

Thismovewas undertaken in the urgency of themoment by Robert Borden’'s
government, and did in some cases include initiatives to take surrenders of parts of
reservesfor saleaswell asfor lease. But it should not be interpreted as anything like
the kind of deliberate policy to dienate reserve lands that informed the general
allotment policy in the United States....

The 1918 amendment giving the government authority to lease land for
agricultural purposes without the consent of the band was significant in that while
it increased the flexibility of the Department in responding to non-native interests,
it also increased the burden of responsibility on the Department to act in a manner
that wasin the Indians' best interests. The 1914 amendment, if it had passed, would
have brought into play public scrutiny of Departmental action in selling Indian lands
against the owner’'s wishes, while the 1918 provision for unilateral decisions
regarding leasing kept the mater within the Department.

By the mid-1930s, the devel opment of reserves and the maintaining of these
lands for future Indian needs became increasingly recognized as the key to Indian
advancement, and the protection of reservelandswas consistently and continuously
reiterated as government policy. Even during the period when surrenders for sale
were being encouraged, the Department’ sresponsibility to act inthelndian’ sinterest
by ensuring the best possible terms was routinely emphasized. In particular, Deputy
Superintendent General Duncan Campbell Scott had a very firm sense of the
responsibilities of the Department in any sales of Indian land. In aletter written in
1918 to the Great War Veterans Association, Scott conveyed the views of the
Superintendent General on

the question of utilizing the Indian Reserves for the purpose of
soldiers settlement.... He wishes me to point out that it is not
possibleto allow homesteading on Indian Reserves and that the first
obligation of the Department, after Indianlandissurrenderedfor sale,
is to sell it to the best possible advantage in the interests of the
Indians. To act otherwise would be a breach of trust, as the reserves
were allotted to the Indians as part of their compensation for their
abandonment of aboriginal rightsover larger territories. Thenecessity
of obtaining the full value of Indian lands makes it difficult to deal
with such properties under the Soldiers Settlement Act and the
regul ations governing the Board.
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Indeed, following a run of surrenders, it became apparent that selling land
to provide a capital basefor Indian economic advancement did not work in thelong-
terminterest of the Indians. The point was grimly confirmed in the Meriam Report
in 1928, which demonstrated beyond question the appalling consequences for the
Indians of thedispersal of lands out of Indian ownership inthe United States since
1887, when the General Allotment Act was passed.®®

From this passage it can be seen that the leasing initiative in 1918 represented a response to the
demands for increased production during the war years, but the primary policy appeared to remain
the surrender for sale until at least the late 1920s and perhaps the mid-1930s. Chamberlin went on
to discuss a conference jointly sponsored by the University of Toronto and Y ale University in 1939
at which Canadian and American officials evaluated and rejected the policy of surrender for sale,
“concluding that it was not in the best interest of the Indian peopleto separate them from their
reserve lands.”®

However, in 1928, it appearsthat Crown officiasstill considered that surrendering for sale,
and investing the proceeds in an interest-bearing trust account, wasa prudent course of conduct in
attending to theinterests of aboriginal peoples. Although such actions might have been considered
misguided aslittle as 10 yearslater, and might today be viewed with disdain for failing to minimize
the impairment of the Band’ srights, we see nothing in those actionsat that time to suggest that the
Crown was acting other than honestly and in what it perceived to bethe Band’ s best interests.

There was also a property management issue. Since most of the reserveswere unoccupied
and unused by Band members, and since the Crown’ s presence in the area was typically limitedto
annual visits by the Indian Agent to pay annuities, therewould rarely be anyone in the vicinity to
supervisealessee to ensure that the lands were being used ina proper and husbandlike manner. As
Graham noted ina 1922 memorandum to Scott with regard to arequest by farmer A.D. Madden to

make reserve lands on the Beaver Band's IR 152 available under lease for pasturing cattle:

600 J. Edward Chamberlin, “ Evidence of J.E. Chamberlin Re Apsassin et al v. the Queen,” November 13,

1986, pp. 25-27 (ICC Exhibit 12, tab A). Emphasis added.
601 J. Edward Chamberlin, “ Evidence of J.E. Chamberlin Re: Apsassin et al v. the Queen,” November 13,
1986, p. 27 (ICC Exhibit 12, tab A).
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In the past no land has been leased by the Department in that part of the country, and
it isfor the Department to decide whether it would be awise plan to do so now. In
my opinion to do so would be unwise as we have no organization in that district by
which lessees could be controlled.®®

Eventually the Crown, over Graham’ s objections, did express awillingness to discuss leasng with
the Beaver Band, but nothing cameof those discussions. Assuming, asthe Crown apparentlydidin
the mid-1920s, that surrendering for sale, with the sale proceeds invested for the benefit of the
Indians, was an equally attractive alternative to surrendering for lease, it presumably made sense —
at least in circumstances where property management would be an issue—to convey thefee simple
interest rather than ameretenancy, sincetherecipient farmerwas morelikely to managetheproperty
properlyif hecould call it hisown. Inretrospect, the Crown’ sassumption that surrender for salewas
aviable option may now appear to have been an error in judgment, but, as we have already stated,
it appears to have been honestly made and with the best interests of the Band in mind.

For these reasons, and given that the Duncan’s Band was evidently not using the lands
surrendered and would be left with areserve that appeared to satisfy its needs, weconcludethat the
1928 surrender for sale, with the sale proceeds intended to be invested for the benefit of the Band,
cannot be considered to have been exploitative in the context of the time.

There is one significant caveat to this conclusion, however, and that is with respect to IR
151E. It will berecalled that, on January 12, 1923, J.B. Early approached the Crown with aproposal
to lease the 118.7-acre IR 151E. Early offered to pay $2.00 per acre annually for the 75 acres that
had previously been plowed and, after fiveyears freeuse of land “cleared and broken up by me,”
to pay $2.00 per acre for that land as well. Ealy also offered to pay 10 cents per acre for pasture
land. He renewed this proposal through his Member of Parliament, D.M. Kennedy, on April 10,
1923. We see no evidence that Early s proposal was ever presented tothe Band as an option for its
consideration, notwithstanding Early’ sstatement that he had the “ consent of resident and remaining
‘Breeds'” to rent the land.

602 W.M. Graham, Indian Commissioner, to Duncan C. Scott, DSGIA, May 12, 1922, NA, RG 10, vol.
7544, file 29131-9, pt 1 (ICC Exhibit 15, vol. 2).
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Although it might be possible for the Commission to undertake adetailed comparison of the
relative advantages and disadvantages of the lease proposed by Early and the terms of the ulimate
saleof IR 151E, we do not believe that it is necessary to do so. Leasing clearly presented aviable
option to surrender for sale, and subsequent events suggest that Canadal ater cameto the conclusion
that leasing was generally thebetter of thetwo alternatives. Given that |easing would have provided
band memberswith a steady revenue stream and would have allowed them to retan their interest in
the reserve, it seems evident that they should have been given the opportunity to consider Early’s
proposal. Nor does it appear that Canada' s representatives gave Early’s leasing initiative much
thought.

Inthe Commission’ sview, Canadawas under apositive dutyto present the offer to the Band
so that band members might weigh and choose between the alternativesbefore them. Canadafailed
to fulfil that duty. In these circumstances, the Governor in Council should have withheld consent to
the surrender of IR 151E since, without the Band having been afforded the opportunity to consider
its options, the surrender must be considered to have been foolish, improvident, and exploitative.
We conclude that the Crown breached its fiduciary obligations to the Duncan’s Band with respect
to the surrender of IR 151E, and accordingly Canada owes the First Nation an outstanding lawful
obligation under the Specific Claims Policy.

Conclusion

The Apsassin and Semiahmoo decisions require us to review circumstances of the relationship
between the Crown and a First Nation to determine whether, on thefacts of agiven case, afiduciary
obligation is owed by the Crown to the First Nation and whether such obligation, if found to exist,
has been breached. In 1928, the Duncan’ s Bandwas arelatively small community, with many of its
principal men earning their livelihood trapping and hunting. Few were involved in agriculture or
used the Band’ sreservesto any great extent, or atal, for residential, commercial, or other purposes.
Therecord reveasapattern of local political pressureto open up the Band’ sreservesfor settlement.
The record also supports the view that the Crown sought to protect the Band’s interests by not
actively pursuing surrender, and in fact rejecting requests for surrender, until other available lands

in the area had been taken up and the Band's reserves would attract a better price. Thereis also
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evidence before usthat, prior to the surrender and in the course of the surrender meeting, the Crown
consulted and negotiatedwith the Band regarding the surrender. Although details surroundng these
consultations and negotiations are sketchy, we cannot engage in speculaion or conjecture to
conclude that the surrender wasin some way improper. There was no evidence of bribery, fraud, or
undue influence on the facts before usin thisinquiry.

Nor does the record support the conclusion that the Duncan’ s First Nation was particuarly
or peculiarly vulnerable. In Semiahmoo, the court was faced with afact situation where aBand was
faced with either surrender or thethreat of expropriation. Regardless of the Band’ sdecision, theland
would be lost, a fact that |eft the Band feeling powerless. Similar facts ssmply do not exist in the
context of thisinquiry. Thereis no evidence to suggest that members of the Duncan’s Band were
threatened or influenced by theCrownto sell theirlands. Therecord, though rather meagre, supports
the conclusion that the Crown properly discussed surrender with the Band and that the Band
exercised its autonomy and control in surrendering its lands. With the exception of IR 151E, with
respect to which we have concluded that Canada owes the First Nation an outstanding lawful
obligation, we see no evidencethat, in the context of 1928, the surrender of the remainingDuncan’s
reserves would have been considered improvident or foolish.

Finally, it will be recalled that, in our earlier discussion of Deputy Superintendent General
Scott’ s instructions to his Indian agents, we noted that those instructions may constitute evidence
regarding the standard of “duediligence”’ to whichthe Crown expecteditsrepresentativesto adhere,
and thus may be relevant in determining whether the Crown discharged its fiduciary dutiesto the
Duncan’s Band in obtaining the 1928 surrender. In closing, we see no marked and substantial
departure from those instructions that would indicate a breach of fiduciary obligation in this case.

Asaresult, we conclude that the 1928 surrender of IR 151E constituted the sole breach of
fiduciary obligation owing by the CrowntotheBand. Accordingly, werecommend that Canadaopen
negotiations with the First Nation with respect to this aspect of the claim only.



PART V

RECOMMENDATION

We have been asked to inquire into and report on whether the Government of Canada owes an
outstanding lawful obligation tothe Duncan’ sHrst Nation. We haveconcluded that itdoes, but only
with respect to the surrender of IR 151E.

In the 1928 surrender of IR 151 and 151B through 151G, the requirements of section 51 of
the 1927 Indian Act regarding surrender were satisfied, and it does not appear that the Crown
breached any fiduciary obligations to the Band in the course of the surrender proceedings.
Specifically, we see no evidence that the Band' s understanding of the terms of the surrender was
inadequate, that the conduct of the Crown tainted the dealingsin amanner that would makeit unsafe
to rely on the Band’ s understanding and intention, that the Band ceded or abnegated its decision-
making authority to or in favour of the Crown inrelation to the surrender, or that the surrender was
so foolish or improvident as to be considered exploitative. The soleexception to thisconclusion is
IR 151E, with respect to which the Crown breached its fiduciary obligationsto the First Nation by
failing to present J.B. Early’ sleasing proposal to the Band as an alternative to surrender for sale in
1928.

With regard to the First Nation’ s submissions based on the decision of the Federal Court of
Appeal in Semiahmoo, we see nothing in the present case to suggest that the Duncan’s Band felt
powerlessor that itsdiscretion wasfettered in the face of athreat likethe* spectre of expropriation.”
Moreover, although | saac CJ concluded that the Crown wasobliged to ensure that the surrender was
implemented in such away asto cause theleast possibleimpairment of the Band' srights, hereached
thisconclusion in the context of hisdecision that the Crown had a duty to protect the Band from an
exploitative bargain by refusing to consent to an absolute surrender that involved the taking of
reserve land for which there lacked a foreseeable public need. We find that, in this case, the
surrender wasfor avalid public purpose, and, although perhapsit might be considered unwisefrom
the perspective of hindsight, it was considered at the time to be a viable means of protecting the
Band' sinterests. Nevertheless, the Crown breached itsfiduciary obligation with regard to IR 151E,
not becauseleasing may have been aviable option in agenea sense, but because the Crown failed

to present J.B. Early’s specific leasing proposal to the Band for its consideration.
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In conclusion, we thereforerecommend to the parties:

That theclaim of theDuncan’ sFir st Nation regardingthesurrender of IR 151E
be accepted for negotiation under the Specific Claims Policy.

FOrR THE INDIAN CLAIMS COMMISSION

Daniel J. Bellegarde P.E. James Prentice, QC
Commission Co-Chair Commission Co-Chair
Carole T. Corcoran Roger J. Augustine
Commissioner Commissioner

Dated this 10th day of September, 1999.



APPENDIX A

DuUNCAN’SFIRST NATION INQUIRY —1928 SURRENDER CLAIM

Planning conferences Ottawa, June 8, 1995
Ottawa, April 8, 1997

Community session Brownvale, Alberta, September 6, 1995

The Commission heard evidence from Duncan’ sFirst Nation elders|sadore Mooswah (Ted
Knott) and John Testawits.

Legal argument Edmonton, November 25 and 26, 1997

Content of formal record

The formal record for the Duncan’s First Nation 1928 Surrender Claim Inquiry consists of
the following materials:

. the documentary record (3 volumes of documerts, with annotated index) (Exhibit 1)

. Exhibits 2-15 tendered during the inquiry, including the transcript from the
community session (1 volume)

. transcript of oral submissions (1 volume)

. written submissions of counsd for Canada and counsel for the Duncan’s First
Nation, including authorities submitted by counsel with their written submissions

The report of the Commission and letters of transmittal to the parties will complete the
forma record of thisinquiry.
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