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THE COMMISSION MANDATE

THE MANDATE OF THE INDIAN CLAIMS COMMISSION

T h e  I n d ia n  C l a im s  C o m m i s s io n  ( ICC)  w as  c rea ted  a s  a  j o in t  i n it ia t ive  a f t e r

years  o f  d i scuss ion  be tw een  F i r s t Na t ions  and  th e  G o v e r n m e n t o f  C a n a d a  ab o u t

h o w  the  wide ly c rit icize d p roc ess  for  de alin g w ith In dia n la nd  claim s in

C a n a d a  m igh t be  im pro ve d. It w as e stab lish ed  by  an  O rde r in C o u n c i l  da t ed

Ju ly  1 5 ,  1 9 9 1 , a p p o in t ing  H arry  S. L aF orm e, fo rm er c om m issio ne r of  the

In d ian  C om m issio n o f O nta rio, a s C hie f C om m issio ne r, an d b eca m e fu lly

ope ra t ive  w i th  the  appo in tmen t  o f  s ix  Com miss ione r s  in  Ju ly  1992 .

Its  man da te  to  condu c t  inqu i r i e s unde r  the  Inquiries Act i s s e t o u t  in  a

com m iss ion issued un der  the  G reat  Seal  of  C anad a,  wh ich s ta tes :

... tha t ou r C om m issio ne r s o n  the  ba sis o f C an ad a's S pe cific
Cla ims  Po l i cy  . ..  by  cons ide r ing  on ly  those  ma t t e r s  a t i s sue  w hen
the  d i spu te  was  init ially sub m itted to th e C om m ission , inqu ire into
a n d  r ep o r t u p o n :

(a ) w h e the r  a cla im an t ha s a v alid  claim  for  ne go tiatio n u n d e r
the  Po l i cy  where  tha t  c la im  ha s alre ad y b een  reje cted  by  the
M in i st e r;  and

( b ) wh ich co m pe ns atio n c riteria  ap ply  in n e go tiation o f a
settle m en t, w he re a  claim an t dis ag ree s w ith  t h e  M in iste r's
de t e rmina t ion  o f  t he  app l i cab le  c r it e ri a .

Th us ,  at th e re qu est o f a F irst N atio n,  t he  ICC can  co nduc t  an  inq uiry  into

a  r e je c te d  s p ecif ic  c l a im.  (The  g ove rnm en t  d i ff e ren ti a te s  be tween

"com prehens ive" a n d  " sp e c if ic "  c la im s .  T h e for m er a re c laim s w he re n o tre aty

ex ists  be tween  Ind ians  and  the  fe d eral  go vern m ent.  T he la tter are claim s for

b reach  of tr eaty  ob l iga tions ,  o r wh ere  a l awfu l  ob l iga t ion  o f  Canada ' s  has  been

otherw ise u n f u lf il le d , s u c h  as  b reach  o f  an  ag reemen t  o r  the  Indian Act,  an d

inc ludes cla im s o f fra ud . T h is artific ial d istinc tion , w hic h w as a pp are ntly

c rea ted  fo r  in s t it u t iona l  conven ience ,  has  l ed  to  d i f fi cu l ti e s  and  has  been

m od ified  to s om e e xte nt.)

A l t h o u g h t h e C o m m i s si o n  h as  n o pow er  to  accep t  o r  fo rce  a c c ep t an c e  o f

a  c l a im re j ec t ed  by  t h e g o v e rnmen t ,  i t has  the  power  to  r ev iew the  c l a im an d

the  r e as o n s for  its reje ctio n th oro ug hly  w ith  the  claim an t an d th e g ov ern m en t.

T h e  Inquiries Act giv es th e C om m issio n w ide  po w ers to  conduc t  such  an  inqu i ry ,
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to  g a the r inf orm atio n, a nd  ev en  to s ub po en a ev ide nc e if n ece ssa ry. If, a t the

e n d  of a n in qu iry, th e C om m issio n s ees  fit to d o  s o , i t m a y  r e c o m m e n d  t o  th e

M in i st e r o f I n d ia n  A f f ai rs  a n d No r the rn  D eve lopm en t  tha t a  c l a im b e  accep ted .

T h e  C om m issio n's m an da te is a ctu ally th ree fold . In a dd ition  to

c o n d u c ti n g inq uirie s in to re jecte d c laim s an d in to d isp ute s o ve r the  ap plic atio n

o f c o m p e n s a ti o n crite ria, th e C om m issio n is  au tho rize d to  pro vid e m ed iatio n

se rv ices a t the  req ue st o f the  pa rties to  a sp ecif ic cla im  to a ssist th em  in

r e ac h in g  an  ag reemen t . The  p roceed ing  r epor ted  on  he re  began  a s  an  inqu i ry ,

bu t it w as th e C om m issio n's m ed iatio n fu nc tion  tha t led  to its d isp os ition .

PLANNING CONFERENCES

T h e  C o m m i s si o n er s'  te r m s  o f r e fe r en c e  g iv e  th e m  b r o ad  a uthor i ty  to  cho ose

h o w  th e y  p ro c e e d . They  m ay  "adop t  such  m e thods  . ..  a s  they  m ay  cons ide r

e x p e d ie n t fo r th e c on du ct o f th e in qu iry."  In  ch oo sin g p ro ce du res , th e y  h a v e

a d op ted  a p olic y o f flex ibility  an d in for m ality, a nd  ha ve  so ug ht t o h av e th e

par t ies  involved  as  m uch a s  i s  pract icable  in  p lanning  the  inqu ir ies .

T o  this  en d, th e p lan nin g c on fere nc e w as d ev ised . It is a m eetin g

convened  by C om m iss ion s taf f  as  soon as  p oss ib le  af ter  an  inquiry  be gins .

Represen ta t ives  of th e p artie s, w ho  us ua lly in clu de  leg a l  counse l ,  mee t

info rm ally  wi th  r ep resen ta t ives  o f  t he  C om m issio n to  rev iew  an d d iscu ss th e

claim , iden t ify  the  is sues  it  r ai se s,  and p l an  t h e I n q u ir y  o n  a c o o p e ra ti v e bas is .

T h i s pro ced ure  i s t yp i ca l o f m ed iatio n, a nd  pla nn ing  co nfe ren ces  are  thu s

a  for m  of m ed iatio n. T he y h av e b een  w elco m ed  by  bo th c laim an ts an d th e

go ve rnm en t. Th e C om m iss ion ' s  e xp erienc e to d ate is  tha t  they c an b e ve ry

fru itful.  M i su n d e r st an d i n g s c a n  b e cleare d  u p .  F a il u re s  o f c o m m u n i ca ti o n  -

freq ue ntly  the  cause  o f  misunde r s tand ings  -  can  be  r e c ti f ie d .  Th e pa rties are

g iven  an  oppo r tun ity , freq ue ntly  for  the  first tim e, to  dis cu ss th e cla im  fac e to

face . T he  pa rties th em selv es a re a ble  to re vie w  the ir p o s it io n  i n  th e  l igh t  o f  new

or  p rev ious ly  un revea led  f ac ts  and  the  cons t an t ly  deve lop ing  l aw.

T h e  p l an n i n g c onferen ce  is  som et imes  an  ong oing p rocess .  In  som e

Inqu i r ie s  t he re  have  been  a s  many  a s  fou r  o r  f ive  mee t ings . Even  i f  they  do  no t

l ead to  a  r e so lu t ion  o f  t he  c l a im an d  a  fu rth er, som etim es len gthy , inqu iry

process  is  necessary ,  the  co nferences  c lar i fy  i ssues  to  m ake that  pro cess  m ore

co nv en ien t, e x p e d it io u s , a n d  e ffec tive . Pla nn ing  co nfe ren ces  ha ve  led  to th e
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accep tance of a  pre vio us ly re jecte d c laim ; to th e re ve latio n  tha t a cla im  tho ug ht

to  h a v e  b een  reje cted  ha d, in  fac t, be en  acc ep ted ; to th e re op en ing  of

n e g o ti at io n s  o n  a  c la im  o n  w hic h th e g ov ern m en t ha d c los ed  its file; a nd  to th e

rec on sid era tion  of a  pre vio us ly re jecte d c laim .



* F o r m e r ly  k n o w n  a s  t h e  M a r i a  In d i a n  B a n d

THE CLAIM

A BRIEF HISTORY OF THE CLAIM

T h e  M icmacs  o f  Gesgapeg iag * have  c l a imed  H orse  I sl and ,  loca t ed  c lose  by

the ir r e se rve ,  s ince  non- Ind ians  began  se t t li ng  the  a rea.  The  m odern  h i s to ry  o f

the  c l a im b eg ins  in  1986 ,  and  the  Ind ian  C la im s  C o m m i ss ion  f i r st  became

i n v o lv e d  ear ly in  19 93 . B eca us e th e g ov ern m en t ag ree d to  co ns ide r the  claim

o n  i ts  mer i t s a s  a  r e su lt  o f  the  f i rs t  p lann ing  confe rence ,  the  Co mm ission  mad e

n o  find ing s in  this  Inq uiry . T his  s u m m a ry is b ase d o n th e sta tem en t of

h is tor ica l r e sea rch  f i led  by  the  c l a iman t  in  the  spec i fi c  c la ims  p rocess  ( see

A pp end ix A ).

H orse  Isla nd  lies a t the  m ou th o f th e C asc ap ed ia R ive r, w h ic h  f lo w s

so uth  thro ug h Q ue be c's G asp é P en ins ula  in to  the  Ba ie  des  Ch a leu r s.  Fo r  ove r

tw o  cen tu r ie s ,  the  M icmacs  o f  Gesgapeg iag have  c la imed  i t , w i thout  success ,

a s  their  o w n. T he 5 00 -acre  i sl an d  i s a b o u t thre e m iles lo ng  an d o ne -an d-a -ha lf

mi l e s w ide  an d is  loc ated  ap pro xim ately  on e m ile  f ro m  t h e  m ou th of th e river.

N o w  co ve red  w ith  scru b, it w as o nc e h eav ily  fo re s ted .  Pop la r , ceda r ,  p ine ,  and

pa rticu larly  m aple ,  descr ibed as  la te  as  18 96 as  a  "m agnif icent  m aple  sug a r

bush , "  g rew the re  in  appa ren t abundan ce .

T h e  B and 's claim  to ow ners hip is  b ased  on  tradit ion al usa ge: in  the w ord s

o f on e o f its m an y p etitio ns  to g o ve rnm en ta l  o f f ic ia ls  and  o thers ,  it  is  "our

ances t ra l heritag e." A nce stors  of th e p rese nt c laim an ts live d a rou nd  the  B aie

des  C hale urs  befo re the a rrival o f Eu rop ean s.  In  the  l at e  18 th  cen tu ry ,  Ind ian

claim s w ere  a s se r ted  to  hun t ing  and  f i sh ing  r igh t s  on  the  Cascaped ia  R ive r  and

to  e xclus ive  o ccup at ion of  i t s  banks .  B y a t  leas t  1784 ,  M icma c fam il ies  h a d

b e g u n  to e stab lish  pe rm an en t settle m en ts o n th e C asc ap ed ia R ive r. O ve r the

years  the ir nu m be rs in cre ase d. (A  cen su s tak en  in 1 82 5 s ho w ed  tha t 11 2

M icm ac s w ere  livin g in  G esg ap eg iag  In dia n R ese rv e.)

F r o m  an  ear ly  date ,  these  peo ple  beg an pro ducing  m aple  sug ar  on H orse

I sl an d , ultim ately  e s t ab li sh ing  a s  m an y a s 1 4 c am ps  for  this  pu rpo se. T he  "ju ice

o f the  map l e "  b e c a m e an  im po rtan t so urc e o f inc om e. In  a p etitio n s en t on

be ha lf o f  t he  Micm acs  r e sidin g  in R estigo uch e an d C asca ped ia to G ov erno r

Gen era l Lord  A y lmer  in  1834  to  p ro te s t t he  cu t ti ng  o f  "ac res o f  map l e  tr e e s"
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b y  w hite s o n H or se a nd  oth er is lan ds , th i s  indus t ry an d i ts  im po rtance  w ere

v i v id l y d e s cr ib e d :

T h e  a n n u a l h a r v es t o f  th e  suga r  map le  on  the  sa id  i s lands  p roduces
t h o u sa n d s of  po und s  of  suga r  wh ich enab les  th e  s aid  tribe  to
p rocure , each  sp ring , article s es sen tial fo r its  p l an ta tions  and  o the r
necess i t ies ; w ith th e sa le o f this  su ga r to th e  w hi tes  w h o ,  in
Res t igouche ,  do  no t  exp lo i t t h i s i ndus t ry .

T h e  pe t i ti on  wen t  on  to  say  th a t if the  su ga r ind us try w as w ipe d o ut it

" w o u l d f o rc e  m o s t o f  th e  fam ilies o f the  tribe  to  l ive  [ a ]  mi se rab le  ex i s tence  a

go od  pa rt o f th e y ea r."

T h i s pe tition  refle cte d a n e arlie r lette r, s e n t i n  1 8 33 b y the  m ission ary

w o r k i n g a t  M a r i a  and  G esgapeg iag  M ission ,  to  the  Archb i shop  o f  Q uebec

c o n c e rn i n g the  d e p r ed a ti o n s t o  th e  ind us try c au sed  by  "stra ng ers"  cu tting  do w n

trees . The  i s l and  was  a l so  idea lly  s it ua t ed  for  inte rce ptin g  s a lm o n  a n d  s e a  tr o u t

g o i n g  u p  th e  r iv e r  to  s p a w n .

A p p a rently  a t tr ac ted  by  these  r e sources,  by  the  tu rn  o f  t he  cen tu ry  an

eve r- increas in g  n u m b e r  o f  non- Ind ian  se tt le r s  began  to  r eques t t it le  t o  l and

a lo n g  the  sho res  o f  the  Ba ie  des  Ch a leu r s.  Land  t i tl e  in  the  Gaspé  w as

hap haz ard  a n d  c o n fu s e d , a n d  in  1 8 1 9  t h e g o v e r n m e n t o f Low er  Canada  c rea t ed

the  G asp é L an d C om m issio n w ith a  m an da te  to  r egu la ri ze  the  sys t em  o f  la n d

tenu re  and  to  ensu re  tha t s e t tl e rs  r ece ived  c l ea r  ti tl e  to  the  l and . C laim s in th e

B aie  de s C ha leu rs ar ea b eg an  to b e file d  i n  1 820 .  In  tha t yea r , one  A za r iah

Pritch ard  r eques t ed  ti tl e  to  som e  300  ac res  of the  no rthern  p a r t o f  H o r se  I sl an d ,

a b o u t half  th e island . Five  years  later, the  L an d C om m issio n g ran ted  him  t it le .

W he the r t he  M icmacs  se ttled  a long  the  Cascaped ia  w ere  aware  o f  t he  Land

C o m m i s si o n 's  ac t iv i t ies  i s  unkn ow n . Given  the i r  numerous  pe t i t ions  and

en t r ea ti e s for  co nfir m atio n o f the ir en titlem en t by  w a y  o f  letter s p aten t or a  title

d e e d , i t i s  un l ike ly  tha t t hey  wou ld  have  sa t  id ly  by  a n d  w a t c h ed  t h e l o ss  o f the

l an d s they  c la imed .  I t i s  c lea r , how ever ,  tha t  t hey g a v e  n o co ns en t to g ran ts to

w hi te  se t t lers .

In  1830  the  M i c m acs  o f  Gesgapeg iag  subm i tt ed  the  fi r st  o f  many

pe tition s  a n d  e n tr e at ie s  to  t h e G o v e r n o r o f  L o w e r  C a n a d a  an d  o t h er s a s se r ti n g

the ir righ t to o w ne rsh ip o f H ors e Isla nd  an d re qu estin g  con firm ation  of i t .  Lo rd

A ylm er's  secre tary  resp on de d to  the  first o f the se p etitio ns  on  the  G ov erno r 's

beh alf:
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... I am  de sired  to  request  tha t yo u w ill ass ure  the m  tha t he  w ou ld
b e  so rry to  de priv e th em  of a ny  ad va nta ge  th e y  ha ve  hith erto
de r ived f ro m  t h e  fishe r i e s and  ju i ce  o f  the  m ap le  on  the  i sl ands
allu de d to  in th eir P etitio n.

Y o u w ill also  ple ase  info rm  the m  tha t his  L ord sh ip is  no t aw are  of
the  ex isten ce o f an y g rou nd  for  the ir ap pre he ns ion  of th eir  b e i ng
depr ived  o f  th e s e a d v a n ta g e s,  an d  tha t he  w ill a lways  be  d i sposed
to  rec eiv e fa vo ura bly  an y re pre sen tatio n c on ne cted  w ith th eir
w elfa re ...

In  1833  a  secon d  pe t i ti on  was  subm i tt ed  r eques ting  a  tit le  d e e d  to  t h e

i sl an d s in the  R estigo uch e an d C asca ped ia R ivers.  In  t h e  s a m e  yea r , Fa the r

L o u i s -S t a n is l a s M alo , the  m issio na ry a t the  M aria  m issio n, w rote  a lette r (to

wh ich w e ha ve a lready  referred ) to the  A rchb isho p o f Q ue bec  requ estin g h is

interv entio n o n the  M icm acs'  be half:

If the  lim its  of th is lette r pe rm it, I ag ain  see k y ou r so licitu de  to c all
u p o n  h i s  Exce l l ency  co nc ern ing  cer tain  i sl an d s  o n  th e  R e s ti g o u ch e
a n d  C asca ped ia rivers th e ex clusiv e us e of w h i ch  th e  p r es e n t
go vern o r has  g ran ted  to th e sa va ge s in  a lette r w hic h I h av e in
h a n d ; an d w hic h c erta in s tran ge rs h av e d ete r iora ted b y  e s ta b li sh i n g
themse lves t h er e  an d  c u tt in g  m a p le  tree s; th e su ga r w hic h th e
savages  t ap  i s t he  p r inc ipa l , and  I  da re  say , t he  on ly  r e source  they
h a v e each  sp ring  on  w hic h to  su rviv e an d th at ca n b e u sed  to
pr oc ur e so m eth ing  to p lan t ...

In  A ugu st 18 34 , a th ird p etitio n w as s en t to  L o r d  A y l m e r  o n  b eh a lf  o f t h e

M icmacs  r e s id ing  in  Res t igouche  and  C ascap ed ia . It req ue sts a  title d eed  in

o rde r t o  p reven t  any  fu rthe r  des truc t ion  o f  t he  suga r  map le  on  the islan d. I t

refers  to the  letter from  L ord  A ylm er's s ecr etar y, an d a ga in s tress es th e

imp ortance  o f  the  m aple  sug ar  indust ry  for  the  M icma cs:

In  the  f ina l analys is ,  the  t r ibe  do es  not  w ish t o  in c o n v e n ie n c e  yo u r
Exce l l ency by  req ue stin g n ew  priv ileges  o r favors , bu t req ue st o nly
a  title d eed  w hic h w ou ld p ut in to e ffec t Y ou r w ishes a nd  ord ers
ex pr ess ed  in th e a bo ve  m en tion ed  lette r ...

In  s p it e o f t hese  reques t s , a f f irma t ions ,  and  pro tests , W illiam  M cD on ald ,

a  c rown  l ands  agen t ,  r ece ived  ord ers  in  183 7 to  se l l  the  southern  par t  of  H orse

I sl an d  at p ub lic au ctio n. F ath er M alo , ap pa ren tly  un aw are  tha t the  no rthe rn h alf

had  be en  so ld, w rote  anothe r  le t ter  on b ehal f  of  the  M icma cs , this  tim e to  the
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C om miss ione r of C row n L an ds , Jo hn  D av ids on , urg en tly re qu estin g h i m  to

i n te r v en e  in  the  sa le  o f  t he  islan d. T h e  c a ll  w e n t u n h e e d e d  an d  t h e l an d

(co m pris ing  the  so uth ern  ha lf) w as s old .

Ag a in the  M icm acs  of G esg ap eg iag  pe tition ed . In 1 84 6 th ey  sen t a

v e h e m e n t grie va nc e o ve r the  sale  of th eir a nc estra l lan ds  to s t r an g e r s t o  th e

Com miss ione r o f  Crow n  Lan ds ,  Den i s -Ben jamin  Pap ineau ,  c l a iming  they  had

neve r  consen ted to  the  sa le  of  the  i s land.  I t  a f f irms:

Tha t  we  co ns ide r  ou r  righ t s  and  p r iv i l eges  to  the  sa id  Is l and  a s
de riv e d  fro m  ou r fo refa the rs, in  tim e im m em oria l, sho uld  be
pre fera ble  t o  th o s e  w h o  h a v e co m e in  latter ly, in trud ing  u p o n  o u r
a n c ie n t i nhe r it ance ; des t roy in g  our  sug ar ies ;  and dep r iv ing us  o f
m a p l e ju i ce wh ich bo un teou s na ture  h a d  b e st o w e d  u p o n  u s  fo r  o u r
ma in tenance .

Tha t  your  Pe t i ti one r s  who  hav e  bee n  b r o u g h t u p  i n  th e
W ilderness  a n d  cher i sh e d  in  t h e b o s o m  o f  in n o c e n c e,  k n ew  n o t
h o w  to ta k e  any  p recau t ion  aga ins t  those  in t rude r s  a t  the  t ime  o f
the  dis tribu ting  of th os e lan ds , bu t de pe nd ed  prin cip ally  u p o n  o u r
f a it h fu l gua rd ian  the  Governm en t ,  to  de fend  ou r  sac red  r ights , a n d
pro tec t u s as  B r i ti sh  subjects ,  i n  t he  en joym en t  o f  those  p r iv i leges
w hich na ture  had b es tow ed on  us .

Pap ineau  me t  w i th  the  M icmacs  and  r epor t ed ly  expressed  h i s  ange r  tha t

the  islan d h ad  be en  so ld, b ut s aid  tha t he  co uld  do  n o t h in g  a b o u t it. T he

pe tition  was ,  how ever ,  fo rwarded  to  the  Go ve rno r  G eneral ,  wh ose  respo nse

w as as  fo l low s:

[he ] reg rets  tha t the  islan d in  qu estio n  s h o u ld  h a v e  b e en  s o ld ,  b u t
h e  ha s n ot th e p ow er to  cau se a  restitu tion , a s  i t a p p e a rs , u p o n
en qu iry th at th e sa le h as b een  reg ula r an d le ga l.

In  the  50  ye ars f ollo w ing  this  dis m issa l, no n-I nd ian  settle rs co ntin ue d to

acq uire  g ran t s  fo r  l o ts  on  H orse  I sl and .  Throughou t  tha t t ime,  the  M icma cs  of

Gesgap eg iag ma in ta ined  tha t t hey  had  been  i n  p o ss e ss io n  a n d  o c c u p an c y  o f

H orse  Islan d s inc e tim e im m em oria l, an d b y v irtu e  o f  t he  Royal Proclamation of

1763.

In  1896  the  R eve rend  J .  Gagné ,  mi s s iona ry  and  agen t  work ing  in  M ar ia ,

s e n t a lette r to  Indian A ffa i rs . It told  the  sto ry o f a se ttler w ho  ha d b een  cu tting

d o w n  timb er on  H orse  Island  40  years  be fo re  and  had  b e e n  o rd e r ed  t o  st o p  b y

the  C h i e f a t t h at  ti m e . A c c o r d in g  t o  th e  letter, a  t a tt e red  pa ten t  was  p roduced

as p r o o f o f M i cm a c  o w n e r s h ip  o f the  lan d, a nd  the  m an  cea sed  his  lum be ring .
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T h i s pa t en t  had  been  g iven  to th e co ns titue nc y's M em be r of  Pa rliam en t to b e

r e p la c e d . Ho wev er , t he  new pa ten t  was  nev e r r e ce iv e d  a n d the  o ld  pa t en t neve r

r e tu r n e d .

N o  mean ingfu l  re sponse  w as  eve r m ad e to  the  M icm acs  rep eate d c laim s

to  exc lusive  use  and  occ up ation  of H orse  Island . Th e intru sion  of s e t tl e rs

con t inued  unaba ted ,  and  the  suga r  indus t ry  was  com ple t ely  des troyed .

THE CLAIM IN THE SPECIFIC CLAIMS PROCESS

A l t h o u g h the  c la im w as  no t  ac tive ly  pu rsue d a fter th e G ov ern or's  ex pre ssio n

o f r eg re t,  it  was  neve r  abandon ed .  In  Apr i l  1986  the  M icmacs  o f  Gesgapeg iag

subm i tt ed a claim  to S pec ific Cla im s E ast/C entra l B r a n ch  o f  th e  O f f ic e  o f

N a tive  C la ims ,  Depa r tmen t  o f  Ind ian  Af fa i r s and  N or the rn  Deve lopm en t

(D IA N D ), regarding  H orse  I sl an d .  T h e c l a im ag a in  a s se rt ed  tha t t he  c la iman t

First  Na t ion  con t inued  to h old  a leg al in tere st in  the  islan d b ase d o n o ccu pa tion

a n d  u s e  o f t h e l an d  since  t ime  im m em orial .  B reach  of the  C row n's fidu ciary

o b l ig a ti o n to  the  F i r st  Na t ion  was  a l l eged  on  the  g rounds  o f  t he  l and  g ran t s  and

the  even tua l  al iena t ion  o f  t he  en t ir e  is l and .

T h e  M icmacs  o f  Gasgapeg iag therefo re claim ed fo r dam ages  incu r red  a s

a  r e su l t o f t he  b reach , fo r  the  lo s s  o f  u se  and en joy m en t of th e isla nd , an d th e

loss  of th e su bs tan tial e c o n omic  bene f i t s de r ived  f rom  the  map le  suga r  and

f ishing indu st r ies .

A  year a n d  a  h al f  af ter the  c la im w as  subm it ted ,  i t  was  re jec ted  as  no t

fallin g  w ithin  the  s p e c ific c laim s p olic y w hic h b arre d p re-C on fed era tion

cla ims.  Outstanding Business, A Native Claims Policy,  the p am ph let issued  by D IA N D

in  1982  a s  C anada ' s  o f fi c ia l  gu ide  to  spec i f ic  c l a ims  po l icy ,  spec if i ed :

N o  claim  sh all b e  en terta ine d b ase d o n e ve nts  prio r to 1 86 7  unless
the  f e d eral g ov ern m en t sp ecif ically  ass um ed  resp on sib ility
therefo r.

O n  i ts  f ace , t he  c la im a rose  be fo re  C o n f e de ra tion  in  1867 .  In  a  l e tt e r

da ted Oc tobe r  7 ,  1988 ,  t o  the  th e n  C h ie f  o f  the  M icmacs  o f  Gesgapeg iag ,

Do ug las M art in ,  a  representa t ive  of  S peci f ic  Cla im s East /Cent ra l re fe rred to th e

p r e -C o n f e d e ra ti o n b a r  an d  p l ac e d  o n  th e  B a n d  t h e  o n u s o f  dem ons t r a ting  tha t

the  f ede ra l gove rnm en t  had  a s sumed  resp on sib ility. T he  letter  w en t on  to  say :
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In  ou r  v i ew,  th i s r e spons ib il it y  has  no t  been  c l e ar ly  es t ab li shed .
Given  the  ba s i c  w e a k ness  o f  t he  c la im I  wo u ld  sugges t  tha t  your
b a n d  counc i l  ca re fu l ly  r ev iew the  r epor t and  do cu m en tatio n w ith
y o u r ad vis ors , an d d ecid e w he the r yo u a gre e w ith m e th at th e
claim  do es n ot fit w ithin  the  lim its o f the  spec i fi c  c la ims  po l i cy if
y o u  a g r ee  th a t t h e claim  is n ot o ne  w hic h c an  be  de alt  w i t h  u n d er
o u r po l i cy , I  r ecomm end  tha t w e  s u s p e n d  th e  c la im  f r o m  a n y
fur the r co ns ide ratio n.

N o  exp lana t ion  w as g i v en  a s  to  w h y  t h e  o n u s f e ll  on  the  Band .  G iven  tha t

the  gove rnm en t  was  p robab ly  in  a  be t te r po sitio n  than th e  B and to  e s tabl ish

wh e the r t h er e  h ad  b e e n  a n  as s u m p ti o n  o f resp on sib ility fo r the  claim , layin g it

o n  the  B an d s eem s q ue stio na ble . T he  resu lt w a s , h o wev er , t ha t  the  M icmacs

o f G esg ap eg iag  ha d r ea ch ed  a d ea d e nd . N o  fur ther  a t tempt  to  p ursue  the  claim

th rough  the  Spec i f ic  C la ims  P rocess  i s  reco rded .

H ow eve r, in A pril 1 99 1, fiv e y ear s afte r the  claim  w as o rigin ally

s u b m i tt ed , Canad a  changed  i t s  spec if i c c l a ims  po l icy  by  r emo v i n g the  p re -

C o n f e d e ra ti o n exc lu s io n . In its  pa m ph let Federal Policy for the Settlement of Native

Claims (pu blishe d b y D IA N D  in 19 93 ), t h e g o v e r n m e n t r e fe rr ed  to  the  change ,

statin g:

T h e  1982  g u ide l ine  r e s tr i ct ing  accep tance  f o r nego t i a tion  o f  p re -
c o n f ed e r at io n  claim s w as re vo ke d ... a s w ith a ll oth er sp ecif ic
claim s pre -C on fed era tion  claim s m us t still  d e m o n s tr a te  a  la w f u l
ob liga tion  of th e g ov ern m en t.

T h i s ch an ge  in p olic y led  to  som e co nfu sion . I t app ears th at  on  Jan uary

1 3 , 199 3,  Sp eci f ic  Cla ims E a s t /Cen t ra l  adv i sed  Ch ie f M ar tin  tha t t he  f ede ra l

g o v e r n m e n t w o u l d  b e w illing  to c on sid er th e H ors e Isla nd  claim  on ce a ga in.

H ow eve r, this  w as  unde r s tood  to  be  conf ined  to  the  so -ca l led  f a s t- t rack

pro ced ure  for c l ai m s  h a v in g  a  v a lu e  o f  le s s t h an  $ 5 0 0 , 0 0 0 . O n  J a n u a r y 1 9 ,

1 9 9 3 , t h e B a n d  tu rned to  the  Ind ian  C la ims  C om miss ion  to  r eques t a  r ev iew o f

the  reje ctio n o f its cla im .

O n  June  30 ,  1993 ,  Har ry  S .  LaForm e ,  then  C h ie f  Com miss ione r of  t h e

Ind ian C la ims  C om miss ion ,  in fo rmed  the  G esgapeg iag  First  N a t io n  C h i e f a n d

co un cil  t ha t  the  IC C  h ad  ag reed  to  conduc t  an  Inqu i ry  in to  the  Ho rse  Is l and

c l a im . Ho wev er , because  o f  impend ing  e l ec t ions  a t Gesgap eg iag ,  o f fi c ia l
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a g r ee m e n t fo r  the  ICC  to  p roceed  was  pu t  on  h o ld  un t i l a  new  Ch i ef  w as

e le c te d .

T h e  p u b l ic  a n n o u n c em e n t  o f  th e  C om m issio n's in vo lve m en t ap pa ren tly

l ed to  fur ther  d iscuss ions  b e tw ee n S pe cif ic C laim s E as t/C en tra l's

r ep resen ta t ives  an d th e B an d. In  Ju ly th e fo rm er in for m ed  the  B a n d  tha t, if it

w i shed  the IC C  to p roc eed  w ith a n In qu iry, th e cla im  co uld  n o t  p ro c e e d  in  t h e

Sp ecif ic  C la ims  P rocess .  The  l e tt e r i n fo rming  them  of th is rea d: " W he n a  claim

is  u n d e r  re v ie w  b y  t h e  IC C ,  th e  Sp ecif ic C laim s E ast/C en tral D irec tora te w ill

no t  pursue  any  asp ec t  o f  the  c la im" .

Faced  wi th  these  a lt er n ative s, the  C hie f an d c ou nc il info rm ed  the

C o m m i s si o n in  ea r ly  Au gus t  t ha t t hey  wi shed  the  Inq uiry  to p roc eed . W ith th e

ICC ' s  fo rma l  i nvo lvemen t  in  the  c l a im reconf i rmed ,  t he  nex t  s tep  w as f o r t h e

Com miss ion  to  se t up  a  p l ann ing  confe rence .



THE COMMISSION'S INQUIRY INTO THE CLAIM

THE PLANNING CONFERENCE OF 23 SEPTEMBER 1993

A  p lann ing  confe rence  was  h e ld  o n  S e p t em b e r  2 3 , 1 9 9 3 ,  at  th e  C o m m i s si o n 's

T o r o n to  office.  C hief B erna rd  Je rome ,  Band  adm in i st r ato r  C lemen t  B e r n a rd ,

a n d  t h e B a n d 's  l e ga l  adv i ser  me t  w i th  l ega l counse l  r ep resen t ing  Canada ;

C o m m i s si o n  re p r es e n ta ti v es  c o n d u ct ed  t h e m e e t in g .

T h e  m a j o r i tems  for  dis cu ssio n w ere  the  ba sis fo r reje ctio n o f the  claim

a n d  sig nific an ce o f the  rem ov al o f the  pre -C on fed era tion  ba r. If th e  b a r  w a s  th e

ba sis  fo r th e c laim 's re jec tion , di d n ot  the  rem o v a l  o f  th e  b a r r e m o v e  th e

go ve rnm en ts  ob jec t ion?  W as there  still so m e im pe dim en t to th e cla im s b ein g

c o n s id e red  on  i ts  m erits? If  the re w as n on e, the c laim  cou ld no  long er be

t r ea t ed as a  reje cted  claim  a n d  the  C om m issio n w ou ld h av e n o m an da te to

pro cee d w ith it.

T h e  dis cu ssio n  l ed  to ag reem ent th at the c laim  cou ld no  long er be

rega rded a s  re je c te d  a n d  c o u ld  n o w  b e  c o n si d er e d  o n i ts  mer i t s.  In  a  le t te r  s en t

sh ortly  the rea fter to  the  Ch ie f , t he  Spec i f ic  C la ims  D i rec to ra te  conf i rmed  tha t

it w ou ld " resu m e o ur r ev iew  of th e H ors e Isla nd  claim  thro ug h th e sp ecif ic

claim s pro ces s". T he  claim  w ou ld n ot, h ow ev er, g o to  t h e  b a ck  o f  t he  l ine .

Cou nse l f o r t he  Depar tmen t  o f  Jus t ice  had  ind ica t ed  a t t he  p l ann ing  confe rence

tha t his  rev iew  of th e m erit 's o f the  claim  sho uld ta ke n o m ore  tha n fo ur to  six

w eek s afte r he  ha d re ceiv ed  all th e re lev an t m ater ial.

THE RESULT

W e o b s e rved  ea r l ie r  tha t  t he  p lann ing  confe rence  p rocess  p rov ides  an

o p p ortu nity  for  clea ring  up  m isu nd ersta nd ing s an d re ctify ing  failu res  o f

co m m un i ca ti o n be tw een  a cla im an t ba nd  an d th e g ov ern m en t in th e S pe cific

C laim s Pro cess.  T his ca se is  an  exa m ple.  O ne h un dred  and  sixty-th ree ye ars

a f te r the  first p etitio n  t o  th e  Go vernor ,  and  a f te r  e igh t  f ru it le s s  pe t it ions  and

en t r ea ti e s b e tw e e n  1 8 3 0  a n d  1 8 9 6  a n d an  ap pa ren tly  f a il ed  a tt empt  by  w ay  o f

the  Spec i f i c C la ims  P roce ss, th e  c l a im o f  t he  Micm acs  o f  Gesgapeg iag  w as

f inal ly  going to  b e  con sidered on  i t s  mer i ts .



RECOMMENDATION

T h e  confus ion  ove r  t he  l if t ing  o f  t he  p re -Confede ra t ion  ba r  m igh t  have  bee n

avo ided  h a d  c o m m un ication s be tw een  the F irst  Na tion a nd  D IA N D  bee n

better.  W e unde r s t and  tha t,  a ft e r t he  ba r  was  l if t ed ,  DIA ND  re fe rr ed  c l a ims  tha t

had  been  re jec ted  becau se  o f  the b ar ba ck to  the D epa rtm ent o f Justice  for

r econs ide ra t ion .  Ye t ,  r e jec t ed  c la iman t s  were  no t  no t i f ied  o f  t h i s change .

In order to avoid the confusion which occurred here, we recommend that the Department of

Indian Affairs and Northern Development write to all those whose claims were rejected

because of the pre-Confederation bar informing them that, if they wish their claim

reconsidered, they should notify the department.

F O R  TH E  IN D IA N  C L A IM S  C O M M I SS IO N

D an B ellega rd Jam es P ren tice , Q C

Com miss ione r Com miss ione r

D e c e m b e r  1 9 9 4



* T h i s r e se a rc h  p a pe r  w as  p re pa red  fo r  the  M icm ac s  o f  G es ga pe gia g ,  M ar ia  Ind ian
R e s e r v e ,  by  Fr ed  I sa ac  an d  R i ta  D ag en a is  i n  M a r c h  1 9 8 6 . T h e  h i s to r ic a l  se c t io n  o f  the
p a p e r  i s  re pr od uc ed  he re  b y  p erm iss io n  o f  t h e B a n d ;  th e  le g a l a n a ly s is  is  n o t i n cl u d ed .

APPENDIX A

HORSE ISLAND CLAIM

HISTORICAL AND LEGAL ANALYSIS

Pr ese nte d to  the  M aria  B an d C ou nc il by

Fr ed  Isaa c an d R ita D ag en ais

M a r ch  1 9 8 6

INTRODUCTION*

T h e  H orse  I s land  c l a im re l a te s  t o  an  i s land  s i tua ted  approx im a te ly  a  mi l e  and

a  ha lf fro m  the  m ou th o f th e  G r a n d  C a scaped ia  R ive r  i n  the  coun ty  o f

Bon aven tu re . I t s o f f ic i a l nam e  today  i s  Horse  I sl and , a lt h o u g h  th e  M i cm a c s  o f

the  r e g io n  h av e  h isto rica lly re ferr ed  to it a s L on g I slan d o r D ale  Isla nd . T he

Is land 's  acreage is  app roxim ate ly  500 a cres .

Hi s to r ica l l it e ra tu re  revea l s  tha t t h e M i cm a c  I n d ia n s on  the N orth S ho re

o f the  Ba ie  des  Cha leu r s  occup ied  and  us e d  th e  I s land  fo r  map le  suga r

p r o d u c ti o n . T he y h ad  co ns truc ted  fou rtee n s ug ar c am ps  on  the  islan d; th e

annua l  h a r v es t p r o d u c ed  th o u s a n d s of p ou nd s o f m ap le su ga r tha t w as s old

com merc ia l ly . Th is  ind u s t ry  enab led  the  Ind ians  to  p rocure  ag r i cu ltu ra l

supp l i e s  and  o the r necess i ti e s  o f l if e .

T h e  dis pu te o ve r the  ow ne rsh ip  of H ors e Isla nd  be ga n w ith  i ts  s e tt lemen t

b y  non- Ind ians  in  the  l a te  e igh teen th  cen tu ry . In  1825 ,  approx im a te ly  300  ac res

o n  the  n o r th  p o r ti o n  o f t h e Islan d w as a dju dic ated  to A zar iah  Pr itch ard  by  the

G a s p é  Land  Com miss ion .  The  sou the rn  po r t ion  r em a ined  Crow n  l and s  u n t il

1 8 3 7  wh en  i t  was  sold  to  n on-Ind ians  by  the  C om m iss ioner  of  C row n L ands .

F o r  a  pe r iod  o f  ove r  one  hundred  yea r s ,  the  M icmacs  c l a imed  exc lus ive  use

a n d  en joymen t  o f  Horse  I s land .  They  sys t ema t i ca lly  pe t it ioned  v a r io u s  C r o w n

representa t ives ,  pro testin g a ga ins t the  e n c ro a c h m e n t by  the  w hite s. D esp ite th e

as su rances f rom the  Go vernor  Gen era l t ha t t h e I n d ia n s  w o u l d  n o t b e  dep r ived
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o f the ir righ ts  on  the  i s land ,  t he  in t rus ion  by  loca l  s e tt le r s  con t inued  un aba ted

and  even tua l ly , t he  suga r  indus t ry  was  com ple t ely  des troyed .

It i s a b u n d a n tl y c le a r f ro m  the  a rch iva l docum en ta tion  tha t t he  M icmacs

neve r  co ns en ted  to  t h e  g ran t ing  o f  l and  on  the  I s l and  no r  to  it s  even tua l s a l e .

O n  the  con t r a ry ,  they  vehem en t ly  p ro te s ted  the se tra ns actio ns  o v e r  a v e r y l o n g

p e r io d  o f  t ime .  A l though  the  M icmacs  were  ab le  to  gene r a te  s o m e  s y m p a th y

f ro m  go ve rnm en t off icials , no  m ean ing ful a ctio n w as e ve r tak en . Ins tead , the

convergence  o f  i n te re s t be tween  the  gov e rnmen t  and  the  p rom inen t loca l

sett lers  consp ired  to  ent rench  a  s ta tus  quo  w h ich ,  s ti l l  today , cries ou t for

redress .

HISTORICAL ANALYSIS

F o l lo w i n g  the  B ritish  co nq ue st o f New  France  in  1760 ,  t he  Br i t ish  e s t ab li shed

a  clea r po licy o f rec og niz ing  an d a ffirm ing  the  trad itio n a l l an d  r ig h t s o f  th e

Ind ian  peop le .  The  f ir s t docum en t  imp lemen t ing  th i s  po li cy is th e  A rt ic les  of

C ap itula tion  wh ich  were  d rawn  up  in 1 76 0 b y G ov ern or V au dre uil  a t  Mo n t rea l

a n d , fo r  the  m os t  pa r t,  acceded  to  by  the  Br i t ish  com man der  in  Nor th  Am er ica ,

G en era l Jeff rey  A m he rst. A rticle  X L  rea ds , in p art:

T h e  savages  o r  Ind ian a l l ies  of  h is  m ost  C h r i st ia n  M a j e s ty , s h a ll  b e
ma in ta ined in  the  Lands  they  inhab i t;  if  t hey chose  to  r ema in  the re ,
they sha l l no t  be  m oles ted  on an y pre tense  w h a t s o ev e r , f o r h a v in g
ca r r ied  arm s, an d s erv ed  his  m os t C hris tian  M ajes ty th e y  sha l l
have ,  as w ell  a s  t he  F rench ,  li be r ty  o f  r e lig ion , and  sha l l  keep the ir
m iss ionar ies .

T h i s do cu m en t clea rly a pp lied  to  the  the n-e xis ting  co lon y  o f  Q u e b e c  an d

conf i rmed  the  Indians ' s  r ight  to  possess  the i r l ands .  The re  is  some  con t rove r sy ,

a m o n g  h i storia ns  an d le ga l ex pe rts as  to w he the r this  artic le ac tua lly

de term ine d " territo rial rig hts " o f the  Ind ians  o r  s imp ly  a s su red  the m  the  righ t

to  rem ain  un m ole sted  up on  the ir land s.  I t  is  clear,  ho w eve r, t ha t  th i s  docum en t

as su red the  Ind ians  they  w ou ld  no t  be  d i s tu rbed  in  the  occupa t ion  and  use  o f

thei r  lands .

T h e  s e co n d  a n d  m o s t  im p o r t a n t do cu m en t is the  R oy al P roc lam atio n o f

1 7 6 3 . Th is  const itutio na l do cu m en t esta blis he d th e g ov ern m en t for  the

terri tories ac qu ired fro m  F r a n ce  f o ll o w i n g  th e  Trea ty  o f  Pa r is .  It  a lso  de f ined
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the  new  Br i t ish  po l i cy  in  r e spec t  to  Ind ians  and  the ir lan ds . T he  Ind ian  po l i cy

w as ne w  in th e se ns e th at it d ealt w ith  new ly acq uire d te rritor ies a nd  in th at it

con ta ined m ore  def in i te  prov is ions  than ha d prev iously  character ized B r i ti sh

po l i cy on  Ind ian  affa irs. O the rw ise, th e p rov isio ns  of th e R oy al P roc lam atio n

r e la ti v e to Ind ians a re  ess en tially a  m ere  co ntin ua tion  of th e p olic ies w hic h th e

Bri t i sh  had e s tabl ished in  the  17 50s  in  the  N ew  En gland c olonies .

T h e  Roya l  P roc lama t ion  r ecogn ized  the  r igh t s  t o  Ind ian s thro u g h o u t

Bri t i sh N orth  A m eric a to  un ced ed  lan ds  in  the ir po sse ssio n. T he  ba sic d esig n

o f the  Pr oc lam atio n, w as to  c rea te  a  l a rge  a rea  o f  land  " re se rved" t o  th e  I n d ia n s

as the ir  hun t ing  g rounds  and  to  p roh ib i t a l l p r iva te  pu rchases  o f  Ind ian  l ands

in  th i s t e rr i to ry  Th i s  " Ind ian  Te r r it o ry" w as estab lished  ou tside the  bo rders  o f

the  co lon ies o f Q ue be c, E ast a nd  W est F lorid a, an d th e ter rito r y  o f  th e

Hu dson ' s  Bay  C om pany .

W ithin  t h e c o lo n i es , t h e b a s ic  c a u se s  o f friction w ith the In dian s w ere  the

f re q u e n t ins tan ces  of f rau du len t pu rc has es o f Ind ian lan ds b y w hites.  In

respon se  to th is, the  Pr oc lam atio n e stab lish ed  a d etaile d p roc ed ure  for  the

purch ase  o f  In d ian  l and s  lyin g w ithin  the  co lon ies. T he  R oy al P roc lam atio n

a l low ed  for  the  pu rch ase  of I nd ian  lan ds  w ithin  the  lim i t s  o f  a  co lon ia l

go ve rnm en t, bu t the  sale  co uld  on ly b e in itiated  by  the  go ve rno r, ac ting  f o r t h e

pu rcha ser,  a n d  a t a  p ub l i c  m e e t ing  o f  t he  Ind ians  ca ll ed  fo r  tha t  pu rpose .

Parag raph 4 (a)  of  Par t  IV s ta tes :

A n d ,  wh ereas  g reat  F rauds a n d  A b u s e s  h a v e b e e n  c o m m i tt ed  i n  th e
p u r c h as in g  L an ds  of th e In dia ns  to th e g rea t Pr eju d i ce  o f O u r
Interes ts , an d to  the  gre at D issa tisfac tion  of th e sa id  I n dian s; in
o rde r t he re f o r e  to p rev en t su ch  Irreg ula rities in  the  futu re, a nd  to
the  En d tha t the In dian s m ay b e co nv ince d o f O u r J u s ti ce , a n d
de te rmined  r e so lu t ion  to  r emov e  a l l r ea sonab le  Cause  o f
D isco nte nt,

W e do  . . . s t ri c tly  en jo in  and  r equ i r e , tha t no private Person do
presume to take any Purchase from the said Indians of any Lands reserved to the
said Indians, w ithin  tho se  Par t s  o f  O u r  C o l o n ie s  w h e r e W e  h a v e
t h o u g h t pr op er to  allo w  S ettle m en t; bu t tha t if, at a ny  T im e, any of
the said Indians should be inclined to dispose of the said Lands, the same shall be
purchased only for Us, in Our Name, at some public Meeting or Assembly of the said
Indians to be held for that Purpose by the Governor or Commander in Chief of Our
Colonies respectively, w i th in  wh ich they shal l  l ie . ..  [Our  em phasis]

T h i s clau se p roh ibit e d  the  dire ct p urc ha se o f In dia n la nd s b y p riva te

in teres ts ; t he  l and  had  to  be  f i r s t ceded  by  the  Ind ian s to  t h e C r o w n  f o r  th e
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purp ose  o f  sa le . T h e  i n fo r m e d  consen t  o f  t he  Ind ian  t r ibe  had  to  be  ob ta ined

befo re  an y lan ds  w ere  so ld. H ors e Isla nd , lyin g w ithin  the  bo un da ries o f the

c o lo n y  o f  Qu ebec , w as u nd ou bte dly  su bje ct to  the  pro tectio n o f this  pro vis ion .

T h i s po l i cy  o f  p ro tec ting  Ind ian  l ands  w i th in  the  co lon y o f Q ue be c is

fu r the r  refle c te d  in  the  ins truc tion s se nt to  the  go ve rno rs o f Q ue be c b y th e

L o r d s of T rad e (E xe cu tive  C ou nc il of  the  B r i ti sh  P a r li am e n t ) . T h e  f ir st  se t o f

Ins t ruc t ions  sen t t o  Gov ernor  M ur ray  in  1763  spec i fi ed :

6 1 . A nd  yo u a re to  info rm  yo urs elf  w ith  t h e g r e at es t E x a c tn e s s o f
the  N um ber ,  N ature  and  D isposi t ion  of  the  severa l  B odies  or
Tr ibes of In d ians ,  o f  t he  manner  o f  t he i r l ives ,  and  the  Ru les  and
Co nst i tu t ions ,  by  w h ich  they are  go ve rn ed  or  reg ula ted . And You are
upon no Account to molest or disturb them in the Possession of such Party of the said
Province, as the at present occupy or possess; b u t  to  u s e  th e  b e st  m e a n s Y o u
can  fo r  conc i li a ting  the ir  Af fec t ions ,  and  u nitin g  the m  to O ur
G ov ern m en t, r e p o rtin g  t o  U s , b y  O u r  C o m m i s si o n er s f o r T r a d e
a n d  P lan ta tions ,  wha teve r I n fo r m a t io n  y o u  can  co l l ec t w i th  r e spec t
to  these  Peop le , and  the  wh o le  o f  your  P roceed ings  wi th  them.

W h e r e as  W e  have ,  by  Ou r  P roc lama t ion  da ted  the  seven th
day  o f O cto be r in  the  T hir d Y ea r o f O ur  R eig n, strictly forbid, on  the
pa in  of  O ur  D isp lea su re, all Our Subject from making any Purchases or
Settlements whatever, or taking Possession of any of the Lands reserved to the
several Nations of Indians, w ith w ho m  W e a r e c o n n e c te d , a n d  w h o  l iv e
under  ou r P ro tec tion , without Our especial Leave for that Purpose first
obtained; I t  is  O ur  exp ress W i ll  and  P leasu re , t ha t you  take  the  m ost
e f f ec tua l Ca re  tha t  Our  Ro ya l  D i rec tions  he re in  b e  punc tua l ly
com pl i ed w ith, a nd  tha t the T rade  w i th  such  o f  t he  Ind ians  a s
d e p e n d u p o n  y o u r  G o v e rn m e n t  b e  c ar ri ed  o n  i n  t h e  M a n n e r a n d
under  th e  R e g u lations p rescrib ed in  O ur sa id P roclam ation . [O ur
em phasis]

T h e  Instru ction s sen t to G ov ern or  C a r le to n  i n  1 7 7 5  re it er a te d  th e

impor t ance  o f  fo l low ing  the  p rocedures  se t ou t  i n  the  Royal Proclamation r e la ti n g

to  the  a l ienat ion of  Ind ian lands:

4 1 . Tha t  no  priva te pe rson , So ciety,  C orp oratio n o r C olo n y  b e
cap ab le  o f  acqu i r ing  an y  P rop erty  in L an ds  be lon gin g to  the
Indians ,  e i the r  by  pu rchase  o f  o r  Gran t, o r  C o n v e y a n ce  f ro m  t h e
said  Ind ian s, ex cep ting  on ly  w h e r e  th e  lan ds  lye w ithin  the  lim its
o f an y C olo ny , the  so il of  w hic h h as b ee n v este d in  pr op rieto rs, o r
C o r p or a ti o n s by  G ran t s f rom the  Crow n ,  in  wh ich  Cases  such
Propr i e ta r ie s  o r  C o r p o ratio ns  on ly sh all b e ca pa ble  of a cq uirin g
such p roper ty  by p urchase  o r  Gran t  f rom the  In dians .

4 3 . That no purchases of Lands belonging to the Indians, w he th er in  th e
N am e and  fo r  t he  Use  o f  t he  Crow n ,  o r  in  the  Nam e  and  for  th e
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1 C e n s u s  o f  th e  G ov ern m en t  o f  M on t rea l  an d  T hr ee  R ive rs ,  in  Report of the Archivist of the
Province of Quebec,  1 9 3 6 - 1 9 3 7 , 1 1 6 .  O u r  t ra n s la ti o n .

2 L i e u t.  G o v .  N i c h o l a s C o x  t o  G o v .  H a l d im a n d ,  A u g u s t  1 6 , 1 7 8 4 ,  N a t io n a l A r c h iv e s  o f
C an ad a [h er ein af ter  N A ],  M G  21 ,  A dd .  M ss .  21 ,86 2,  A 77 3,  B 20 2.

3 M g r  J .- O .  P l e ss i s,  Jo u r n a l  o f t h e  a p o s to l ic  v o y a g e s  . . . i n  1 8 1 1  an d  1 8 1 2 .  Revue d'histoire
de la Ga spésie  V I ,  n o . 1 ,  4 1 .

4 C e n s u s  R e tu r n , S e p te m b e r  3 0 , 1 8 2 5 ,  N A ,  C e n s u s  C - 7 1 8 , p p .  2 2 5 4 - 5 5 .

U se  of  the  prop r ie tar ies  of  Co lonies  be made but at some general Meeting,
at which the principal Chiefs of each Tribe, claiming a property, in such Lands, are
present ...

T h e  17 60  A rticle s o f C ap itula tion , the  Roya l  P r o c la m a t io n  o f  1 7 6 3 , a n d

the  ins truc tion s  to  the  Quebec  go ve rno rs in  17 63  an d 1 77 5 c lear ly re affirm  the

i n h er e n t lan d r igh ts o f th e In dia n p eo ple  in Q ue be c. W e w i l l  e xa m i n e  h o w

these  land  r igh t s  app ly  to  the  pa r ti cu lar  ca se  o f  Horse  I sl and .

In  pre -co nta ct tim es, th e M icm acs  of R estig ou c h e  o c c u p ie d  a  la r g e

terri tory  on  the  so uth  an d n orth  sh ore s o f B aie  d e s  Cha leu r s  i n  the  p rov inces

o f  Q u eb ec  an d N ew  B ru ns w ick , fro m  G asp é B ay  to R ive r M iram ich i. T he

pr inc ipa l s u m m e r  en c a m p m e nts  of th e R estig ou ch e b an d w ere  on  the  so uth

sho re  o f  t he  Res t igouche  R ive r , i n  New  Brunsw ick , a n d  it rem ain ed  so  un til the

m id-e igh teen th  cen tury . T he  G asp é P en ins ula  w a s  u s e d  b y t h e b a n d  a s  h u n ti n g

and f ishing  grou nds .

In  1765 ,  t he  ex ten t of th e  t e rr i to ry  c l a imed  by  the  Res t igouche  Ind ians

w as desc r ibed  a s  fo l low s  by  Ch ie f Joseph  C laud e: "all  the riv ers  w h i c h  a re  o n

the  no rth  shore  o f  th is  r iver  belon g to  the  sa id  sav ages  o f R istigo uc he  as w ell

a s  t hose  on  the  sou th  sho re  in  M i ramichy  a n d  on  the  no r th  sho re  o f  Ba ie  des

C hale urs  f rom the  R i s t igouche  to  C ascaped iaque  wh ich they ha ve  cu sto m arily

i n h ab i te d .1

B y 1784 ,  4  o r  5  Ind ian  f ami l i e s w ere  settle d o n th e C asc ap ed ia R ive r, o ne

fam ily  claim ing  the  so le rig ht o f f ishing  in tha t r iver. 2 I n  1811 ,  m ore  f ami l ie s

left t he  R i s tigouche  a rea  to  e s tab l i sh  themse lves  a t  Cascaped ia .3 A cco rdin g to

an  1825  cen sus ,  112  M icm a cs  were  r e s id ing  on  the  Cascaped ia  R ive r  a t t ha t

t ime . 4

In  a  peti t ion  date d Ju ne 2 7, 17 80 , three M icm ac C hiefs fro m  R e s ti g o u ch e

(Ganon ,  A inagn ich  a n d  C o n d o )  c la im e d  e x c l u si v e h u n t in g  a n d  fish ing  righ ts

on  the  R estig ou ch e an d C asc ap ed ia  R ive r s  a s w ell as  ex clu siv e en joy m en t of
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5 Pe t i t ion  f ro m  t h r e e C h i e fs  o f R e s ti g o u ch e  to  L i e u t.  G o v e r n o r  C o x , J u n e  2 7 , 1 7 8 0 ,  N A ,
M G  2 1 ,  A d d .  M s s . 2 1 ,8 7 7 ,  A 7 7 7 ,  B 2 1 7 .

6 In s t ru c t io ns  f ro m  L t .  G ov ern or  H op e  to  Jo hn  C ol l in s ,  D ep uty  Su rv ey or  G en era l ,  M a y
3 1 ,  1 7 8 6 ,  N A ,  R G  1 0 ,  v o l . 3 2 9 ,  p p .  6 3 6 - 4 0 . Third Report of the Bureau of Archives for the Province
of Onta rio,  1 9 0 5 ,  3 7 3 - 7 4 .

th e  l ands  s it ua t ed  a long  these  r ive r s . Th i s  pe t i ti on ,  addres sed  to  L ieu tenan t

G ov ern or C ox , state s:

W hereas i t was  H i s  Exce l lency  p l eas u r e  the  Gov ernor  in  Quebec
to  g r a n t u s  th e  la n d s a n d  R i v e r o f  R e s ti g o u ch e  a s  o u r p r o p e rt y f o r
u s  and  ou r  ch i ld ren fo reve r . ..  The re fo re  we  des i r e your  Exce l l ency
w o u l d  deba r  these  inhab i t an t  from h un t ing  o r  f ish ing  in  the  R ive r
Res t igouche , N o ve le, C ask ep eja a nd  Pa ge m kih e. N ot to  bu ild
ho us es o n e ithe r o f th ese  riv ers  w itho ut lib erty  gr an ted  by  us ...5

In  M a y  o f 1 7 8 6 , L t. G ov erno r H op e instru cted  D epu ty Su rvey or G ene ral

J o h n C ollin s to  pr oc ee d w ith th e su rv ey  of  the  B aie  de s C ha leu rs a rea . T he

su rvey o f  th e  great  C ascaped ia  River  w as  ordered  in  respon se  to  a  reque st f o r

1 0 0 0  acr es o f lan d o n th e  r iv e r  b y  R o b i n , P i p e n , a n d  C o .  H o p e 's  in s tr u c ti o n s

clea rly  s t ipu la te  t h a t g r a n t ing  o f  t h i s  quan t ity  o f  land  shou ld  no t  in  any  w ay

interfere  wi th  the  pr ior  r ights  of  the  A cadians  o r  Indians . 6

In  o rde r  t o  regu la r ize  l and  t enure  in  the  Gaspé  D i s tr i ct , t he  gove rnm en t

o f Low er C an ad a in stitute d th e G asp é L an d C om m issio n in  18 19 . T his  b o a r d ,

com pr i sed  of lo cal c itizen s ap po inte d a s co m m issio n ers , w as m an da ted  to

rece ive  and  ad jud ica t e  a ll  land  claim s in  the  are a. T he  leg islatio n a uth oriz ing

the  C o m m i s si o n  w a s  ad o p t ed  i n  1 8 1 9  an d  the  claim s in the  B aie d es C hale urs

a rea w ere  filed  be gin nin g in  18 20 . In th e p rea m ble  of th e sta tute  i t i s  st a ted  tha t

the  law  is p ass ed  "...  w ith a  vie w  to  sec ure  the  Inh ab itan ts o f the  said  D istrict,

in  the  po sse ssio n a nd  en joy m en t of th eir  l ands  wh ich  in  the  mos t  i n s tance  have ,

f ro m  a  w i ld e r n es s  b ee n  cl ea r ed  a n d  im p r o v e d  t o  an  a d v a n c ed  s ta te  o f

Ag r i cu l tu re , a n d  w h e r e as  it  is  e x pe d ien t to s ecu re su ch  pe rso ns  in th e

posses s ion  and  en joymen t  o f  t he i r l ands  in  the  sa id  In fer io r D i s t r ic t o f  G a s p é

as h av e in  go od  faith  cle are d a nd  im pr ov ed  the  sam e."

T h e  p u r p o se  o f  th e  C o m m i ss io n  w as to  r egu la ri ze  the  haphaza rd  sys t em

o f la n d  te nure  in  the  Gaspé  Pen insu la  and  to  ensu re  tha t t he  se tt le r s  rece ived

cle a r t it le  t o  the  land .  Up  un t i l t h i s t ime ,  l and  w as  acqu i r ed  in  a  nu m ber o f

w ays:  loc atio n tic ke ts  and g rants , lots  acc ord ed  to p artic ipa nts  in g ov ern m en t-

sp on so red  settle m en t effo rts an d, m os t co nte ntio us ly, b y sim ple  sq ua tting .
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7 G a s p é  L a n d  C om m iss io n -  C laim  by  A za ria h P ri tc ha rd ,  Sr ,  Ju ly 2 9,  1 82 0,  N A , R G  1,
L 7 ,  p .2 6 .

8 G a s p é  L a n d  C o m m i s sio n  a dj ud ica t io n t o  A za ria h P ri tc ha rd  S r ,  M ar ch  21 ,  18 25 ,  N A , R G
1 ,  L 7 .

This  l a tt e r process  w as a  ve ry c om m on  m ean s o f esta blis hin g c laim s to

l an d  d u ring  this  pe riod . A ll cate go ries o f lan d c laim an ts w ere  ob lige d to

p r e se n t their  claim s to the  G asp é L and  C om m ission : the M icm acs w ere

therefo re  fo rced  to  c la im l ands  on  the i r  tr ad i ti ona l  te r r it o ry  a longs ide  a ll  the

o the r  s e tt le r s  in  the  a rea .

O n  J u l y  2 9 , 1 8 2 0 , a retired  m ili tary o f f ice r  r e sid ing  in  N ew R ichmon d ,

Azar i ah  P r i tcha rd ,  fo rma l ly  l a id  c l a im to  ce r t a in  l ands  on  H orse  I sl and :

C laim  by A zarish  Pritch ard s enio r and  A zarish  Pritch ard ju nior o f
N ew  R ich m on d, fo r the  follo w ing  lots  of la nd  tha t is to  s ay . . . a lso
an  Islan d c om m on ly ca lled  H ors e Isla n d  in  the  Grea t  R ive r
C a s c a p ed i a a t a b o u t ha lf L eag ue  fro nt th e m ou th  o f  t he  sa id  r ive r
c l a imed  b y  th e  Sa id A zar iah  Pr itch ard  Se nio r. O pp os ition  by  D en is
K a f u r g y of the  To w nsh ip of H am ilton fo r five lo ts of l a n d  o n
H orse  I s land  abov e  men t ioned  con s i st ing  o f  f i ft y  ac re s  each  lo t s
c o m m e n c in g  at th e so uth  e x t r emi ty  and  runn ing  f rom  thence
N o r t h w a r d , t h e o p p o s a n t h a v in g  a s  h e a ll eg e s  cl ea r ed  an d  m a d e
g r e at  im p r o v e m e n t  th e r eu p o n .7

Th ere  is  no  docu men ted  ev idence to in dic ate th at th e M icm acs  resid ing

a t  Cascaped ia  f il ed a cla im  for  H ors e Isla nd  be for e th e  Com miss ion ,  no r  tha t

they o p p o s e d  the  c la im subm i tt ed  by  P r i tcha rd .  On ly  one  opp os i ti on  was

presen ted to th e  com miss ione r s  by  a D ennis  K afurgy w ho c la im ed f ive  lo ts  on

the  so uth e r n  pa rt of  the  Islan d. T his  claim  w as n ot re tain ed  by  the

C o m m i s si o n .8

T h e  d e c is io n  o f  th e  G a s p é L a n d  C o m m i s si o n  w a s  re n d e re d  o n  M a r c h  2 1 ,

1 8 2 5 . P r i tcha rd  w as  g ran ted  ap pro xim ately  30 0 a cre s o n th e n orth ern  pa rt of

H orse  Islan d, c om pris ing  lots  A  to E . T his  land  gran t com prised  m ore  tha n h alf

the  to t a l t e rr i to ry  o f  t he  Is l and .  The  sou the rn  pa r t  o f Ho rse  Is l and  r ema ined

Cro w n lands .

Th e M inutes  of  the  ad judicat ion hea r ing read as  fo l low s:

T h e  seve ra l l o t s o f  l and  abo v e  m e n tione d an d d escrib ed a re
c l a imed  by  the  sa id  Aza r i sh  P r i t cha rd ,  Esqu i re , and  A zar iah
Pritch ard  j u n io r , h a v in g  b e e n  d u ly  p u b li sh e d  in  the  C an ad a G aze tte
... the C om m ission ers . . .  hav ing re ceiv ed s atisfactory  p r o o f o f the
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9 I b id .

p o s s es s io n , o c c u p a ti o n , and  right o f the sa id A zariah  Pritch ard,  to
the  said  sev era l lots  so  by  him  claim ed  (tho se fo r w hic h o pp os ition
h a v e b ee n  ru l ed  a lways  excep ted )  Do  accord ing ly  ad judge  and
dec lare  the  cla im  ... to b e g oo d a nd  va lid ... A nd  w ith re sp ect to  the
said  lo t s fo r  wh ich  oppo s i ti on  have  been  fy l ed  none  o f  t he  pa r t ie s
h a v i n g us ed  du e d ilige nc e to  br ing  the  sam e to  a h ea rin g, th e
C om m ission ers  a re  unab le  to  de t e rmine  to  who m the  sa id  l o ts
sh ou ld b y rig ht a nd  in ju stice  so  pe rtain .9

T h e  statu te es tab lish ing  the  G a s p é  L a n d  C o m m i s si o n  en a b le d  p e rs o n s

aggr i eved b y  th e  de cisio ns  of th e C om m issio n to  file a n a pp eal.  A cco rdin g to

S e c ti o n X ,  such pe rsons  m ust  giv e n otic e o f ap pe al w ithin  12  cale nd ar m on ths

f o ll o w i n g the  dec i sion  and  m us t  p roduce  a  s u m  o f  m o n e y  n o t ex cee din g th irty

pou nds .

It i s  unce r ta in  whe the r  t he  M icmacs  s e tt le d  o n  th e  C asca ped ia w ere aw are

o f the  ad jud ica tion  p rocess  o r  o f  the  a p p eal m ech an ism . O fficia l pu blic

a n n o u n c e m e n t of the  claim s fi led b efore  t h e C o m m i s si o n  w a s  g iv e n  b y w a y  o f

3  pub l i shed  no t i ces  in  the  Quebec Gazette.  Obv ious ly , such  inform at ion w as  not

readi ly  access ib le  to  the  Indian s .

It is cle ar, h ow ev er, th at th e  M icmacs  h a d  n o t c o n s en t ed  t o  th e  g r an t in g

o f pa rce l s o f  Ho rse  Is l and  to  w hi te  se ttlers. D urin g th e y ear s fo llow ing  the

a d ju d i ca ti o n by  the  Gaspé  L and  C om miss ion ,  the  Ind ians  sys tema t i cally

pe t i ti oned  t h e g o v e r n m e n t f o r e x c lu si v e p o sses sio n o f the  Islan ds  on  the

C asc ap ed ia.

O n e suc h p eti t ion fo r po ssessio n o f t h e  i sl an d s  o n  th e  R e s ti g o u ch e  a n d

C asc ap ed ia  R ive rs w as s en t to L or d A ylm er in  18 30 . T he  e x a c t  d a t e  o f  th e

pe tition  is  n o t  k n o w n  a s  th e  p e ti ti o n itself h as n ot b een  loc ated . It is ref erre d to ,

ho w eve r, i n  a  l et te r  f rom  Lord  A y lmer  to  the  Micm acs  da t ed  Novem b er 2 0 ,

1 8 3 0 . Th is  le t te r  was  d ra f t ed  by  J .B .  G legg ,  Sec re t a ry  to  Lord  A y lmer ,  and

addres sed to  M .  Th ibaudeau ,  M emb er  o f  Pa r li amen t  fo r  Bonaven tu re  coun ty .

T he  im po rtan t ex trac t of th is lette r is re pro du ced  be low :

1 8 3 0  No v .  20  Respo nse  f rom Lo rd  Alym er to  M icmacs  pe t i ti on  r e .
possess ion  of  Is lands  on  the  R est igouch e and  Ca scaped ia  Rivers .

Cas t l e  S t . Lou i s , Qu ebec .
2 0  N o v e m b e r  1 8 3 0
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10 R e s p o n s e  fro m  L or d A lym er  to  M icm ac s '  p et i t i on ,  N ov em be r 2 0,  1 83 0,  A r c h i v e s  d e
l 'é v ê c h é  de  G as pé ,  T iro ir  n o.  6 5,  R es t ig ou ch e.  A  co py  of  th i s  do cu m en t  w as  sen t  w i th
a  l e t t e r  o f  L ou is -S tan i s las  M alo ,  Fe br ua ry  9 ,  18 37 ,  Q ué be c ,  M in is tè re  de  l 'Én erg ie  e t  de s
R e s s o u rc e s , d o s s ie r  2 4 8 6 6 /1 6 .

11 C ra ig  t o  D e p u ty  S u r v ey o r  G en era l ,  N o v e m b e r  2 4 ,  1 8 3 1 ,  A r c h iv e s  n a t io n a l e s  d u  Q u e b e c
( h e r e i n a f t e r  A N Q ) ,  J o h n  D a v i d s o n  p a p e r s ,  E 2 1 ,  3 5 9 ,  I B I 2 - 4 3 0 3 B .

12 Pe t i t ion  t o  L o r d  A y l m e r  f r o m  t h e  M ic m a c  t r ibe  es ta b l i s he d  a t  R es t igo uc he  an d
C a s c a p a e d ia , A u g u s t  3 , 1 8 3 4 ,  N A ,  R G  1 0 ,  v o l . 8 8 ,  p p .  3 5 4 3 3 - 3 5 .

Sir:
I  a m  c o m m a n d e d  by  his  E xc ellen cy  lord  A lym er to

a c k n o w l e d g e t h e R e c e ip t  o f t h e m e m o r ia l d e li v er e d  b y y o u  into  m y
h a n d s from  the M icm ack s In d i an s  inh ab iting  lan ds  in th is
n e i gh b o u r h o o d of R estigo uch e an d N ew  R ichm on d, an d I  a m
des i red  to  request  you will assure them that he would be sorry to deprive them
of any advantage they have hitherto derived from the fisheries and juice of the maple
on the Islands alluded to in their Petition.

Y o u w i l l a lso  p lease  to  inform  them  that  h is  lordship  i s  not
aw are  o f  th e  e x is te n c e  o f a n y g r o u n d for  the ir ap pre he ns ion  of th eir
be in g  de priv ed  o f  t hese  advan tages , and  tha t  he  wi l l be  a lways
dispose d  to  receiv e an y rep resen tation c on nec ted w ith their  w elfare
wh ich they  may  co n c e i v e  it ne ces sary  to a dd ress  to h im .10 [ O u r
em phasis]

O n e yea r  la t e r,  on  No vem ber  24 ,  1831 ,  t he  Sec re ta ry  to  Lo rd  Ay lm er

w rote  to  John  D av idson ,  the  D epu ty  Surveyor  G enera l  fo r  t he  P rov ince  o f

Qu ebec . Th i s  l e tt e r was  in  r e fe rence  to  "an  enc losed pe tition  o f  some  M icmac

Indians ,  p r a yi n g f o r Le t t e r s  Pa ten t fo r  ce r ta in  Land s  in  the ir  possess ion . "  The

pa r t icu la r trib e is n ot n am ed , no r are  the  lan ds  in q ue stio n s pe cifie d. T he

G o v e r n o r inqu ires as to  the c aus e of th e de lay in fo rw ardin g  t h is  p a te n t a n d

wishes  to  b e  info rm ed  of a ny  rea so n w hy  the  Ind ian s sh ou ld not b e  g r an t ed  t h e

pa ten t. (O ur  em ph asis .)11

It i s r e as o n a b le  to  a s su m e  tha t L ord  A ylm er w as re ferrin g to  the  pe tition

s e n t t o  h im  in  183 0 by  the  M icma cs  regarding  the  Is lands  on  t h e R e s ti g o u ch e

a n d  th e  C a s cap ed ia R ive rs. T he  ton e o f this  letter  cer tain ly su gg ests  tha t the

G o ve r n o r w as in  fav ou r of  gra ntin g th e lette rs p aten t to th e M icm acs  in

q u e s ti o n .

Th ere  appea r s  t o  be  some  c onfus ion  a s  to  if  and  wh en  th i s  pa ten t  was

eve r  gra nte d to  the  M icm ac s .  Three  yea r s l a te r , t he  M icmacs  sen t  ano the r

pe tition  to  Lo rd A ylme r ,  request ing a  t i t le  deed  to  the  i s lands  s it u at ed  i n  th e

R e s ti g o u ch e  and C ascaped ia  Rivers . 12 So m e six ty y ear s la t e r,  a rch iva l
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13 R e v .  J . G a g n é ,  p r ie s t  an d  a ge n t  a t  M ar ia ,  to  R ee d ,  D ep uty  Su pt .  G en era l  o f  I nd ian
A f f a ir s,  A p r i l 1 6 ,  1 8 9 6 ,  N A ,  R G  1 0 ,  v o l . 2 8 4 4 ,  f il e 1 7 3 ,2 8 8 ,  p a r t O ,  C - 1 1 2 8 5 .

14 L o u i s - S ta n i s la s  M a lo  t o  B i s h o p  S i g n a y ,  D e c e m b e r  2 ,  1 8 3 3 ,  A r c h i v e s  d e  l 'a r c h i d i o c è s e
de  G as pé ,  T i r o i r  n o .  6 5 ,  R is t ig ou ch e .  O ur  t ran s la t io n .

do cu m en ts  ind icate  tha t the  M icm acs  w ere , ind eed , in p os ses sio n o f a p aten t to

H o r s e  Is la n d .13

O n  D ece m be r 2, 1 83 3, th e m issio na ry w ork ing  at th e M aria  m issio n ,

Fa the r M alo , w rote  to th e A rch bis ho p o f Q ue be c, B ish op  Sig na y, re qu estin g

h i s i n te r v en t io n  i n  re g ar d s t o  th e  M icm ac c laim s to  the  islan ds  on  the

R e s ti g o u ch e  an d C asc ap ed ia  rive rs. R efe rrin g  to a  letter  in h is p os ses sio n, M alo

s t a te s  t ha t  the  gove rnor  had  g ran ted  exc lus ive  use  o f  these  isla n d s  to  t h e

Indians .  In a ll pro ba bility , he  is  r e fe r ri n g  to  t h e l e tt e r wr i t ten  by  L ord  A y lmer

o n  N o v e m b e r  2 0 , 18 30 . M alo 's lette r is  pa rticu larly  info rm ativ e as  it refe rs to

the  i m p o r ta n c e  o f the  m ap le su ga r ind us try to  the  M icmac  Ind ians .  Th i s  le t te r

state s in  pa rt:

If the l im its of this letter p erm its, I ag ain  see k y ou r so licitu de  to
call  u p o n  his  E xc ellen cy  co nc ern ing  cer tain  islan ds  on  the
R i s ti g o u ch e  and  C ascaped ia  r ive r s  to  w h ich  the  p re sen t g o v e r n o r
has  g ran ted e x c lu s iv e  u s e t o  th e  s av a g e s i n  a letter  w hic h I h av e in
h a n d ; and  w h ich  ce r ta in  s tr ange r s  have  de te rio ra ted  b y  e s ta b li sh i n g
themse lves the re  and  cu t ti ng  map le  tr ees; t h e s u g a r w h i c h  th e
savages  tap  is  t he  p r inc ipa l , and  I  da re  say , t he  on ly  r e source  they
h a v e eac h s prin g o n w hic h to  su rviv e an d p roc ure  so m eth in g  to
pla nt ... 14

O n  A u g u s t  3 , 1 8 3 4 ,  a j o in t  p et it io n  w a s  s en t  to  L o r d  A y l m e r  fr o m  t h e

M ic m a c s  resid ing  in R estig ou ch e an d C asc ap ed ia. T his  pe tition  go es in to

fu r the r  d e tail  a bou t  t he  econom ic  bene f it s  de rived  f rom the  map le  suga r

indu stry  a n d  o n c e  ag a in  m akes  r e fe rence  to  the  fac t  tha t  Lord  A y lmer  had

gran ted the m  ex clu siv e p os ses sio n o f the  islan ds  on  th e  tw o  rive rs. In  this

pe tition , Ho rse  Is l and  i s r e fe rr ed  to  a s Da le  I s l and . In  o rde r  to  p reven t  fu r the r

d e s tr u c ti o n o f  th e  su ga r m ap le o n th e Isla nd , the  Ind ian s req ue st a  t it le  d e e d  b e

gra nte d to  the m . T he  pe tition  is rep rod uc ed  be low :

Tha t  f rom t ime  imm emo r ial t h e  sa id  t ri b e p o s s es s ed  i n  th e
R e s ti g o u ch e  Rive r ,  cer ta in  i s lands  w hose  p l an s  are  pre sen tly in  the
p o s s es s io n  of J ose ph  H amel ,  su rveyor , wh o  p repa red  the  su rvey
las t N o v e m b e r , a n d  in  the  Cascaped ia , an island commonly known as Dale
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15 Pe t i t ion  t o  L o r d  A y l m e r  f r o m  t h e  M ic m a c  t r ibe  es ta b l i s he d  a t  R es t igo uc he  an d
C a s c a p a e d ia , A u g u s t  3 , 1 8 3 4 ,  N A ,  R G  1 0 ,  v o l . 8 8 ,  p p .  3 5 4 3 3 - 3 5 .

Island to which Your Excellence has confirmed exclusive enjoyment to the said tribe,
in a letter a copy of which is enclosed here-in.  [Our  em phasis]

T h e  a nnua l  ha rves t  o f  the  suga r  map le  on  the  sa id  i s lands
p roduces  t h o u sa n d s  o f p o u n d s  o f s u g a r,  w h ic h  e n a b les th e sa id
tribe  to pro cure , e ach  sp ring , article s es sen tial fo r its p lan tatio ns
a n d  other  nec ess i t ies ;  wi th  the  sa le  of  th is  suga r  to  the  w hi tes  wh o,
in  R e s ti g o u ch e , d o  n o t  ex p l o it this  indust ry .  Th at  the  sa id  i s lands ,
becau se  o f  t he  sp r ing  w a te rs  wh ich  pa r t i a lly  submerge  them  -  a t
t imes  tota lly - a re o f little v alu e to  the w hites,  ap art  from  pas tu res
w hic h a re p len tiful o n th e sh ore s o f the  R estig ou ch e R ive r.

Tha t  in co ntrav entio n o f the w ishes a nd  ord ers o f Y ou r
Exce l l ency , w h o  d o e s  n o t  w i sh  t o  se e  th e  I n d ia n s  o f the  said  tribe
d i s tu rbed  in  the  en joym en t  o f  the  suga r  map le , have  da red  to  cu t
ac res o f  map le  tr ees  and  have  re f u se d  to  s top  the i r  en te rp r ise ,
t h er e b y t h re a te n in g  to  de stro y th e su ga r in du stry  w ho se lo ss ...
w o u l d  for ce m os t of th e fa m ilies o f the  tribe  to  live  m isera ble
ex i s tence  a  good  p a r t o f  t he  yea r,  wh ich  w ou ld  ce r t a in ly  be
con trary  o f  th e  g o o d  in t en t io n s  a lw a y s  s h o w n  b y  Y o u r  Exce l l ency
to  the  sa id  t r ibe .

In  the  f ina l an alys is, the  tribe  does  no t  w i sh  to  inconven ience
Y o u r  E xc ellen cy  by  req ue stin g n ew  priv i le g es  o r f a v o rs , b u t
request  on ly  a  t it le  deed  wh ich wo u ld  pu t  i n to  e f f ec t Yo ur  wi shes
and  ord ers ex pres sed  in the  abo ve-m entio ned  letter.

The re fo re , Y ou r pe tition ers h um bly  r eques t  tha t Exce l l ency
gra nts  to th e trib e a le ase  or a ny  oth er title ju dg ed  ap pro pria te to
the  said  islan ds  ...

S igned
F r a n co i s C o n d o
Lo uis S tanislas M alo M ission ary
(?) J acq ulin
J o s ep h  L a b e a u v e
A n t o i n e E v e b u n
M ath ieu  Cap lan
E t ie n n e  D e d u m 15

In  1 8 3 7 ,  an  ag e n t of C row n lan ds,  W ill iam M cD on ald,  rec eive d o rders

to  sell H ors e Isla nd  at a  p u b l ic  a u c ti o n . Th i s  i n fo rma t ion  i s  p rov ided  in  a  le t te r

da ted F e b rua ry 9 , 18 37 , an d s ign ed  Fa the r M alo . T he  letter  w as a dd ress ed  to

J o h n Dav idson ,  who ,  by  th i s  time ,  had  b e e n  a p p o in t ed  C o m m i s si o n er  o f C r o w n

Lan ds .  Fa the r M alo  urg en tly re qu este d th e C om m issio ne r of  C row n L an ds  to

in t e rv e n e b e fore  the  islan d w as s old . M alo  w as a pp are ntly  un aw are  tha t on ly

the  sou the rn p ar t  of the  island , w hich  had  rem aine d C row n lan d, w as u p fo r

sa l e .



2 4 Indian Claims Commission

16 L o u i s - S t a n i s la s  M a l o ,  p r i e s t  o f  C a r l e t o n ,  t o  J o h n  D a v i d s o n ,  C o m m i s s i o n e r  o f  C r o w n
L a n d s ,  Fe br ua ry  9 ,  18 37 ,  Q ué be c ,  M in is tè re  de  l 'Én erg ie  e t  de s  R es so ur ce s ,  d os s ie r
2 4 8 6 6 / 1 6 . O u r  t ra n s la ti o n .

Ob vious ly , t h is  u rg e n t c a ll  w e n t u n h e e d e d , a s  th e  islan d w as in de ed  so ld

a n d  J o h n  D a v i d so n , w as  in  a l l  l ike l ihoo d the  pe rson  to h av e o rde red  the  sale  in

the  first  place.  F athe r M alo's letter refers  to a letter fro m  Lo rd A ylm er to th e

M icma cs , ass urin g th em  tha t the  go ve rnm en t ha d n o in ten tion  of s ellin g o r

g r a n ti n g a n y  is la n d  in  t h e p r o v i n c e . Th i s  l e tt e r i n  i ts  en t ir e ty  i s  rep roduced

b e lo w :

T h is  pa r t  o f  the  m icmac  t r ibe  e s t ab li shed  in  Cascaped ia, N e w
R i c h m o n d , ha vin g le arn t tha t W illia m  M c D o n a l d , y o u r  ag e n t o f
C ro w n lan ds  in th e d istrict o f G asp é in tends  t o  p roceed
im m ed iately  a f te r  h i s r e tu rn  f rom Q uebec  to  the  sa le  o f  an  i s land
k n o w n  as  Ho rse  shoe  I sl and  o r  Da le  I s land  s i tua ted  in  the  Grand
Cascap e d ia  rive r, ha s req ue sted  an d a uth oris ed  m e as  the ir
m issiona ry  to  r ep resen t  t he ir  i n te re s ts  by  wr i t ing  you  o n  h i s
su bje ct.  A cco rdin gly , I tak e th e lib erty  to re sp on d to  thi s p etitio n
c o n c e rn i n g th is  isla nd  as w ell as  tw o o the r islan ds  on  the
R e s ti g o u ch e  R ive r  p re sen ted by  the  deceased  Do la rd  Th ibaudeau
in  No vem ber  1830  to  L ord  A y lmer  wh ich  I  have  the  ho no r  o f
inc lud ing  the  refe ren ce  he rein . I  reg ret th at I  a m  n o t  in  p o s s es s io n
o f th i s pe t i ti on  and  canno t  s end  you  a  c o p y , t h er e b y s a v in g  y o u  th e
t roub le  o f s ea rch ing  fo r  i t a t  the  Cas t l e .

... B ased  on  the b est  info rm atio n th at I h av e b een  ab le to
o b t ai n , t h e s a id  i sl an d s  c o u ld  o n l y b e  us ed  to th e sa id  s a v ag e s  fo r
use  o f  th e ir  su g a r  m a p les  (apa r t  from the  sm a l l amo un t  o f  hay
wh ich w e co uld  pro du ce):  the  ov erflow  from  the sp ring w aters
wh ich s u b m e r g es  them each  yea r ,  rende r s  t hem un inhab i t ab le .
Fur the rmore ,  t h e s u rr o u n d in g  l an d s wh ich a r e s o o n  to  b e  s o ld ,  th e
said  s a v ag e s  w o u l d  n o t b e  a b le  to o btain  sug ar m aple s elsew here
a n d  wi l l  the reby  be  dep r ived  of th eir p rinc iple  reso urc e w hic h th e
g o v e r n m e n t of h er M ajes ty ce rtain ly  does  n o t  h av e  th e  in t en t io n  o f
t ak i n g aw ay  fro m  the m . In r esp on se to  a p etitio n p o s te r io r  to  t h e
o n e  alre ad y re ferre d to  an d re qu estin g th e g ran ting  o f  t h e  said
is lands , h i s  Exce l l ency  h as  s tated  to th e sa id s av ag es th at th e
g o v e r n m e n t o f he r M aje sty  w as n't  i n  t he  lea s t  deposed  to  a li ena te ,
b y  f r agmen t ing  o r  g ran t ing  any  i s l and  in th is p rov inc e an d w ill
r e se r v e f o r i tself  exclu sive o w ners hip; a  fact  w hich  M r. M c D o n a l d ,
y o u r a g e n t,  is  o b v io u sl y  n o t  a w a re  o f  S i r,  in  t he  even t  t ha t you
j u d g e ap pro pria te  t o  h o n o r m e  wi th  a  r e sponse ,  p lease  fo rg ive  m e
f o r reque st ing that  you m ust  send i t  to  m e as  soo n as  po ssible ;
s e ei n g tha t M r. M cD on ald  inte nts  to  se ll the  said  islan d a t the
pub l i c  auc t ion  a s  soon  a s  he  r e tu rns  f rom  Qu ebec .

(s igned)  L ouis  Stan is las  Ma lo,  pr ies t16
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17 P e ti ti o n  n o . 1 7 3 ,  A u g u s t  4 , 1 8 4 6 ,  N A ,  R G  1 0 ,  v o l . 2 8 4 4 ,  f il e 1 7 3 ,2 8 8 1  C - 1 1 2 8 5 .
18 E .N . d e  L or im ier  to  C ol on el  D .C .  N ap ier ,  In di an  A ffa irs ,  M on tre al ,  S ep tem be r  2 1,  1 84 6,

N A ,  R G  1 0 .  v o l.  2 8 4 4 ,  fi le  1 7 3 , 2 8 8 ,  p a r t O ,  C - 1 1 2 8 5 .

In  A ugu st o f 184 6,  the  M icma cs  veh em ent ly  protes ted  the  sa le  of  H orse

I sl an d  in  a  pe t it ion  addres sed  to  the  then  C om miss ione r of  C ro w n L an ds , D .B .

P a p i n ea u . T h i s pe t i ti on  c l ea rly  ind ica t e s t ha t  the  Ind ians  had  neve r  consen ted

to  the sa le of th e Islan d; the y w ere  s imply  ignoran t  o f  the  p rocedures  to  t ake to

preven t  the  d is t r ibut ion o f  the i r  lands  to  w hi te  se t t lers .  The p et i tion  reads:

T o  t h e  H o n o r a b le  D . B .  P a p in e a u ,
C om m issio ne r of  C row n L an ds  for  C an ad a E ast:

T h e  H u m ble  p e ti ti o n  o f t he  unde r s igned  Ind ians  o f  New R ichmon d
a n d  M aria .  Mo st resp ectfully th erew ith: Th at yo ur p eti t ioners
c o n sid e r the m selv es a gg riev ed  by  rea so ns  of L on g Is lan d in  the
r ive r G r a n d  C a scaped ia  be ing  t aken  f rom  us  pa r t ly  and  now
parce l led  out  to  pe rsons  w hose  p r inciples  are  to  t raf fic ,  on  lands ,
to  mo nopo l i ze ,  if  p o s s ib l e,  th e  w hole  co untry  in to  thei r  ow n han ds .

Tha t  w e co ns ide r ou r rig hts  a n d  p r iv i le g e s t o  th e  s a id  I sl an d ,
a s  d e rive d fr on t ou r fo refa the rs in  tim e m em oria l, sho uld  be
p r e fe r ab l e t o  th o s e  w h o  h a v e co m e in  latter ly, in trud ing  u p o n  o u r
a n c ie n t inh erita nc e; d estro yin g o u r  su gar ies ;  and d epr iv ing u s  of
the  m aple  juice w hich  bo un teou s na ture h ad b estow ed u po n fo r ou r
ma in tenance .

Tha t  y o u r  P e ti ti o n er s w h o  h a v e  b e e n  b ro u g h t u p  i n  th e
w ilderness , an d c he rish ed  in th e b os om  of  inn oc en ce , kn ew  n o t
h o w  to  t ake  any  p recau t ion  aga ins t  those  in t rude r s  a t  the  t ime  o f
the  d is t r ibut ing o f  those  l ands ;  bu t depended  p r in c ip a ll y u p o n  o u r
f a it h fu l g u a r d ia n  th e  G ov ern m en t, to  de fend  ou r  sac red  r igh t s ,  and
pro tec t u s  as  B r i ti sh  subjects ,  i n  t he  en joym en t  o f  those  p r iv i leges
wh ich  na tu re  had  bes tow ed

Tha t  ou r peti t ion ers  ea rnes tly  beg  the ir ca se to  be  tak en  into
y o u r s e ri o u s c o n s id e ratio n; a nd  to r esto re u s th e sa id I slan d, n ow
erroneous ly  ca l led  H orse  I sl and  wh ich  we  and  o u r  ances to rs  a lways
he ld u p f ou rtee n s ug ar c am ps ...17

O n  Se pte m be r 21 , 18 46 , the  M icm ac c hie fs o f R estig ou ch e m et w ith

Com miss ione r Pa pin eau  to  d i sc u ss th e sa le o f L on g Is lan d. A t tha t m eetin g,

Pap ineau  s t a ted  tha t  he  was  angry  tha t t he  I sl and  had  been  so ld, b ut w as u na ble

to  r emedy  the  s i tua t ion  a s  the  sa l e  to o k  p l a c e  p r io r  to  h i s  be ing  named

Co m m iss ioner  of  C row n L ands . 18

A ctin g  on the  req uest  o f t he  Ind ians , Co lone l  D .C .  Nap ie r ,  Depa r tmen t

o f Ind ian  Af fa i rs ,  fo rwarded  a  cop y  o f  t he ir  Aug us t  1846  pe t i ti on  to  the  O f f ice

o f the  Gov ernor  Genera l .  The  Go vernor  Gen era l r e sponded  tha t he  "re gre ts  t ha t
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19 C i v il  Se cre ta ry ' s  O f f ice  to  L t .  C olo ne l  N ap ie r ,  O c to be r  12 ,  18 46 ,  N A ,  R G  10 ,  vo l .  2 8 4 4 ,
f il e 1 7 3 ,2 8 8 .

the  I s land  in  ques t ion  shou ld  have  been  so ld, b ut h e h as n ot th e p ow er to  cause

a  r e s ti tu t ion , a s  i t appea r s ,  upon  enqu i ry  tha t t he  sa le  has  been  r e g ul ar  a n d

leg al. 19

T h i s o f fi ci al  re s p o n se  f ro m  the  gove rnm en t  d id  no t  appease  the  M icmac

Indians ,  wh o  con t inued  to  stron gly p rotest  the  sale o f H orse  Island . Fifty ye ars

a f te r the  G ov ern or G en era l's state m en t, Fa the r G a g n e ,  a m i s si o n ar y  an d  a g e n t

w o r k i n g in M aria,  w rote to  the D epu ty Su peri n t e nden t  Genera l  o f  Ind ian

A ffairs  on b ehal f  of  the  M icma cs . Th i s  l e tt e r,  da t ed  Ap r i l 16 ,  1896 ,  i nd ica te s

tha t the M icm acs w ere  in p os ses sio n o f a " pa ten t"  to L on g Islan d so m e 40  years

previou s . T he  ex act n atu re o f th i s  in s t rumen t  i s  no t c l ea r.  I t may  h ave  been ,

i n d ee d , a letters pa tent,  or p erha ps a  loca tion t ick et.  W e ha ve b een  un suc cessfu l

to  date  in loc ating  this do cum ent.  In  any  eve nt,  i t  app ears  t ha t  th i s  "pa ten t "  was

handed  o ve r  to  a  Mem ber  o f  Pa r l iamen t  who  p romised  to  have  i t r e p la c e d  b y

a new  one,  F ather  G agne  w ri tes :

I h a v e the  ho no ur to  info rm  yo u o f a m atter  of g rea t im po rtan ce to
the  M icma cs  of  m y agen cy T he C hief ,  Lou is  Jer om e, w h o  i s  5 7
years  o f  age , tells m e th at fo rm erly  the  Ind ian s o w ne d a n Is lan d in
the  G r e a t C a s c a p ed i a c a ll ed  " L o n g  I sl an d . " T h e n  o n e  d a y  ab o u t  4 0
years  a g o  a  m a n  n a m e d  D a v id  T oz er se t to w ork  to c ut d ow n th e
t imer  o n  t h is  islan d. H e h ad  alre ad y c ut tw o  ac res  when  then  ch ie f
Jean  B ap tiste M art i n ,  a ccom pan ied  by  the  p re sen t  ch ie f , a t  tha t
tim e  17  yea r s  o f  age ,  wen t  t o  find  Toze r ,  who  was  s t i ll  cu t ti ng ,  and
they o rde red  h im to  cease  work ing  on  the  is l an d ,  w h i ch  w a s  t h e
pro pe rty  of  the  In dia ns . Jean Baptiste Martin, in order to prove to Tozer that
the Indians owned this island, showed the patent, and the latter abandoned his work.
[O ur  em ph asis .]

A t t h is  p a te n t w a s  s o m e w h a t  m u t il at ed , i t was  show n  one  day
to  M r. Joh n H am ilton, of N ew  C arlisle,  then  M em ber o f
Pa rliam en t. M r. H am ilton , on  see ing  this  old  pa pe r all to rn, s aid  to
the  ch ief Je an  B ap tiste M artin , "g ive  m e th is  o l d  p at en t ; I  w i l l  send
it to  the  Gov ernm ent  so  tha t  a  new pa ten t  m ay  com e back  to  you " ;
b u t  th i s n e w  p a t e n t w a s  n e v e r r e ce iv e d .

A b o u t  s even  ye ars a fter h e h ad  be en  m ad e to  sto p c uttin g  a n d
l ea v e the  i sl and ,  Toze r  cam e  b a c k  to  i t,  bu rned  the  timber  and
began  to  sow.  Th e  Ind ians , a lways  t imid and  care less ,  d id  protes t
mo re . Th en w hen  it  wa s seen  that T oze r w as n ot m o les ted ,  o the r
w hite  men ,  a tt r ac t ed  by  the  r ichness  o f  t he  so il,  c a m e  a n d  m a d e
c le a ri n g s the re. T his  islan d is  ab ou t 3 1 \2  mi l e s  long  and  measu res
a  m i l e a n d  a h alf a t its gr eate st w idth . T he re a re e lm , po plar,  ce dar,
p ine , and  m ap le  tr ees  g rowing  on  i t . I  am in fo rmed  tha t  t h e re is
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20 R e v .  J .  G a g n e  t o  H .  R e e d , D e p u t y  Su pe r in te nd en t  o f  I nd ian  A ffa i r s ,  O t taw a ,  A pr i l  16 ,
1 8 9 6 ,  N A ,  R G  1 0 ,  v o l . 2 8 4 4 ,  f il e 1 7 3 ,2 8 8 .  p a r t O ,  C - 1 1 2 8 5 .

21 D e p u t y  S u p e r i n t e nd en t  G en er al  o f  In di an  A ffa irs ,  to  R ev .  J .  G ag ne ,  M ar ia ,  M ay  18 ,
1 8 9 6 ,  N A ,  R G  1 0 ,  v o l . 2 8 4 4 ,  f il e 1 7 3 ,2 8 8 ,  p a r t O ,  C - 1 1 2 8 5 .

22 N o t e s o f  A l ex  M c N e i l,  su r v e y o r , S e p t e m b e r  1 ,  1 8 2 0 ,  A r c h i v e s  d e  l' é v è c h é  d e  G a s p é ,
T i r o ir  n o .  6 5 , R i s t ig o u c h e .

s o m e  m agnif icent  m aple  sug ar  bush  there .  This  i s land,  w hich is  on
th ree m iles o f the  R ese rve , is  t o d ay  o f  v e ry  g r ea t v a lu e  o n  a c co u n t
o f its p rod igio us  fertility  in h ay  an d a s it  is  c ros sed  by  the  Ba ie  des
Cha leu rs  R a i lw a y ,  n e ar  a  st at io n  a n d  th e  f ac to r y  o f J o h n  N a d e a u .
If I  had  th i s i s land ,  i t i s  ve ry  ce r ta in  tha t I  sh o u l d  n o t b e  w illing  to
sell it  fo r $ 25 ,00 0.

A s I  believ e tha t m y ch ief L ou is Jerom e, has  give n m e a true
a c c o u n t o f  t he  f act s  (he  says  tha t he  can  sw ear to  i t)  I  p ray  tha t y o u
w ill tak e th i s  ma t te r  in to  your  se r ious  cons ide ra t ion  and  h ave
enqu i r i e s m ade  into th e sm allest  de tail  in ord er to fi n d  o u t  wh en
a n d  by  w hom  th i s i s land  w as  g ran ted to th e  M i cm a c s  o f  M a r ia ; a n d
if i t s h o u ld  b e  d iscovered th at  my  Indians  are  t ru ly  the  ow ners  of
this  i s land ,  t ha t y o u  w ill tak e all n ece ssa ry m ean s to  pu t the m  ag ain
in  po ssessio n o f the rich  do m ain th at ha s be en s natc hed  from
them. 20

T h e  D e p u t y Supe r in t enden t  s imp ly  r ep l i ed tha t the  Islan d h ad  be en  so ld

b y  the  Depar tmen t  o f  Crow n  Lan ds  man y  y e a rs  a g o  an d  r e fe r re d  to  t h e

G o v e r n o r Gen era l' s  re sponse  o f  O c tob er 1 2, 1 84 6. H e als o in dic ated  tha t the

g o v e r n m e n t w a s  n o t  d is p o s ed  to lis t en ing  to  the i r c l a ims ,  s ince  the  p re sen t

r e se r v e o f  M ar ia  cons t i tu t ed  su f f ic i en t c o m p e n s a ti o n  fo r a l l  the i r  land c la im s:

I may  ad d  tha t  the  M icmac  Ind ians  o f  Res t igouche  h ave  r ece ived
the ir  pre sen t R ese rve  in th e T ow ns hip  of M an n a nd  M aria  in
satis fac tion  o f  t he ir  c la ims  to  o the r  lands  and  the  D ep artm e n t
r e g rets  t h a t it can  at th is late  da te, re op en  the  qu estio n a s to  the ir
c l a ims  to  fu r the r  land . 21

T h e  gove rnm en t  pos i ti on  tha t wh a teve r  imp ropr i e ty  had  been  invo lved

in  the  sa le  o f  Horse  I s l and  had  been  fu l ly  com pensa ted b y  th e  e st ab l is h m e n t  o f

the  R e s tigo uc he  an d M aria  rese rve s is h igh ly q ue stio na ble . It m us t be

remem bered  tha t,  lon g  be fo re  the  sa l e  o f  Horse  I s land ,  t he  Micm acs  had

c la imed  530  ac res  o f  la n d  at  Ind ian P oint o n the  C asca ped ia R iver. 22 Th i s  a rea

w as later to b e de sign ated  as rese rve lan d. I t  i s  obv ious  tha t t h i s l and  was  n o t

g ran ted  in  o rde r t o  comp ensa te  the  Ind ians  fo r  the  lo s s  o f  the  I s land .

T h e  Res t igouche  M icmac s  w e r e  g ran ted  9 ,600  ac res  o f  re se rve  land

p u r su a n t to a  statu te  pa sse d in  18 51  (1 4- 15  V ict.,  c .  106) .  Th i s  law  re f l ec ted  a
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23 C h a p t e r I I o f  th i s d o c u m e n t  i n c lud ed  leg a l  a na lys i s ,  w hic h  i s  no t  rep ro du ce d  in  th i s
a p p e n d ix .

new  gene ra l  po l icy  e s t ab li sh ing  Ind ian  r e se rves throu gh ou t Lo w er C ana da. I t

w as , therefore ,  legis la tion of  g enera l  app l ica t ion.  T he i l legal  sa le  of  Ho rse

I sl an d  canno t  be  "com pensa ted"  f o r by  a  s imple  add i t ion  o f  l and  unde r

unre l a ted  leg islatio n  o f  g e n er a l a p p li ca ti o n . In a ny  ev en t, the  M icm acs  w ou ld

certain ly  ha ve  ha d to  giv e th eir e xp licit c on sen t to s uc h a n a rran ge m en t. A s

sh all  be d iscuss ed in  C hap ter II , the  sa l e  o f t he  i sl and  cons t it u t ed  an  il lega l  ac t

w hich m ust  be  rec t i f ied  on i t s  ow n m eri ts .23

CONCLUSION

Th ere  a re  a  numb er  o f  imp or t an t a rc h i v a l  d o c umen t s , wh ich  have  no t  a s  ye t

been  loca ted .  These  inc lude  the  M icmac  pe tition  sen t to  L o r d  A y l m e r  in  1 8 3 0 ,

rela tin g  to th e Isla nd s o n th e R estig ou ch e an d C asc ap ed ia R ive rs. T he  lan d

p a te n t refe rred  to  by F athe r G agn e in 1 89 6 w ou ld also  be v ery  u s e fu l . W e  h a v e

a ttemp ted to trace  Joh n H am ilton's co rrespo nd enc e in th is m atter,  bu t w ere

in fo rmed  by  the  Q ue be c N atio na l A rch ive s th at m os t of  t h e c o r re s p o n d en c e  b y

M em be rs o f P arlia m en t ha s b een  los t.

Based  o n  t h e a r ch i v al  d o cu m e n t a ti o n  a va i l ab le  to  us , s eve ra l key

c o n c lu s io n s can  b e  r en d e r ed  i n  re g a rd s  to  t h e H ors e Isla nd  claim . Firs t of a ll,

there  i s  no  ev idence  wha t soeve r  tha t t he  M icmacs ,  a t any  po in t  i n  time ,  eve r

ceded  the ir righ ts to  the  Islan d. T his  ces sio n w ou ld h av e h ad  to  be  m ad e to  the

C ro w n a t  a  spec ial m eetin g o f the  Ind ian s as sem ble d fo r tha t pu rpo se. T his

s t ri c t p rocedure  was  ob l iga to ry  unde r  the  Royal Proclamation and  the  Ro ya l

Ins t ruc t ions  g iven  to  the  Gov ernor  o f  Quebec .

It i s a ls o  a b u nd a n tly cle ar th at th e M icm acs  ha d n ev er c on sen ted  to th e

l an d  gra nts  acc ord ed  by  the  G asp é L an d C om m issio n a nd  to th e  ev en tua l sale

o f the  rest o f the  Islan d in  18 37 . A ll arc hiv al d oc um en ts cle arly  ind icate  tha t the

I n d ia n s were  vehem en t ly  opposed  to the se tra ns actio ns . Fo r ov er a  pe riod  of

o n e  hun dred ye ars ,  the  M icma cs  sys tem ati cally  pe tition ed  off icials  of th e

C ro w n fo r  the  exc lus ive  use  and  en joy m en t o f  Horse  I s land .  The  pe r s i s tence

of  the  Micm ac  p ro te s ts  mus t  be  s t rong ly  emphas ized .
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An othe r key  elem ent is  L ord  A ylm er's  lette r d ate d N ov em be r 2 0, 1 83 0,

in  wh ich  he  a s su res the  Ind ians  they  w ou ld  no t  be  dep r ived  o f  th e ir  u se  o f the

m a p l e t rees  on the  i s land.  T his  l e t te r  i s  o f t en  r e fe r r ed  to  in  l a te r  pe t it ions  and

correspo nden ce as  gran t ing exclus ive  u se  of  the  i s land to  the  M icma cs .

It i s  a lso  c l ea r t ha t  a num ber  o f  gove rnm en t  o f f ic i a ls  q u es ti o n ed  t h e

v a l idity  of th e sa le o f H ors e Isla nd . W he n th e M icm acs  m et w ith th e

Com miss ione r o f C row n L and s,  D .B. P apin eau , in 18 46  to disc uss th e m atter,

h e  s t a ted  tha t  he  was  angry  abou t  t he  sa le  bu t  c o u ld  d o  n o t h in g  t o  re m e d y  the

s itua tion . Lord  A y lmer  r e sponded  tha t  he  a l so  r eg re t ted  the  sa le  o f  t he  I sl and

b u t ad de d th at th e sa le  ha d b ee n " reg ula r an d le ga l."  I t  is  ce r ta in ly  poss ib l e  tha t

all  s t anda rd  p rocedures  had be en  resp ecte d in  reg ard s to  the  actu al sa le, b ut th is

d o es no t rem edy  the leg al de fect cau sed  by th e fact  th at  the In d i an s  h a d  n ot

consen ted  to  the  sa le .

It ap pe ars th at th e sa le o f the  sou the rn  po r t ion  o f  H orse  I sl and had  been

orde red b y  t h e C o m m i s si o n er  o f C r o w n  L an ds , Jo hn  D av ids on . H ow ev er, it is

c l ea r tha t he  did  no t ha ve  the  leg al au tho rity  to  do  so ,  a s  the  M icmacs  had  n o t

ceded  the ir rig hts  to th e Is lan d. T he  t r ansac t ion  w as  the re fo re  nu l l and  vo id ,  a s

w as the  g ran t ing  o f  t he  l ands  to  A za r iah  P r i t cha rd  by  the  G aspé  Land

C o m m i s si o n  in  1 8 2 5 .
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