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CONNOLLY V. WOOLRICH AND JOHNSON ET AL. 

(1867),17 R.J.R.Q. 75 (also reported: 11 L.C.Jur, 
197) 

Quebec Supe rior Court, Honk J ., 9 July 186 7 

(Appea led t o Quebec Que en' s Be nc h s ub nOIll. 
Johns t one v. Connolly. infra p. 15D - -

Willia", Con Dolly ..... oorn !loont 1186, at Larhine, in to •• , CanMl .. 
which w .. b,. origin~1 "'o.ni~il",. an" ~1II.incd there !.ill tbe &'" die, 
.bl\1I be w..,ot to the North Wee' ~Hit.orlu. whe", he reaided ., 
dill'''' .... '''' poo!UI of the North Well Cnrn!>"n)" for 30 ye ..... III 1803 a' 
the age 011 i yu ..... he took to hYe _itb hilll, •• hi.llqll .... or IlId1.D 
.. il", an Indian ¥I,l , the dar. ,hter oran Ind •• o Ch ief, .ntb Ihe 00 ..... "1 
01 ber lAther , and coh.bitN .dtb be, .. h i., aQ'"'' o. Indian ... ,iII, 
aeeon:li"l1 to tbe " •• ~ and ru.toD'l~ or tbe Cree nat,on to .. h,cb abe 
belonged. Tb",. cob.biU(! ;n the Indian coont.." And ~~"' flithful to 

~::,:':tt:~~~ec!!~rl;Si~·~~~ :~ ~'ta~tt';;:;l:~e~~ ~olr ~b~~dor~tt; .!~!! 
bl;!~bpd and .. ire. )" 1,,32 Connolly l~ft hi •• qua ... nrl had A m.r-IAge 
ce~mony, after I di'p6nntion by the Bi_bop. ce lebratoJ l)et"t!en Mm· 
_It and hi. Ie(:Ond cou. in Julil Wo<,Jrich, accord In!! to tLe rit~. or the 
&mln Catholic l 'hun:h in J.o we. Can.d. where h .. continued to be, 
and from ,b.t tim ... till bi. dNth, in 1849. cob.bited wltb be ... bl, 
wi". 

B rld : I' Tbat thougb ,b .. Bud.oo'. BlY Company" Cb.rte r i. ot 
doabtlul nliJ ity, yel, i f v. lid, Ibe .. bu1 .. red lilJllII or tb .. ""mpany <lid 
nne exteDd " 'estwat(! hfoyond n.vigable "Ite,. of t\,e .iv ... fiowlol 
Jllto tbe Bay ; 

2" That the Eng1i.h Common law pno'l'ailinp: in tbe Budll<:.n'. eay 
territ.lriu, did not apply 10 nativ"" who were joint oceupanll of the 
territ.lri.; not dId it IUpeTlOOe or ab'oglte .,VIII;! .. ithin the limi ... ot 
the ChArter, th" I .... , "'I !!,,_, .n,1 <:ultom, of tbe aboriginu; 

3~ Tbat no o~h"'r portiOnl of tbe Eo,H.b Common Ia .. tbln th.t 
IDtrOOlICed by King e hadee' Chlrte. ob~.il\ll in 000.011.'1 elY Terrilo._; 

•• Tblt tbe En@:li lh law w ... not introdllced Into the Nortb W", Ie ... 
riklriea by the ce.ion by ~· .. nc' t.l Enltllnd, no. by l"O~al Procllma, 
tiona . " hMquent tn tbat " l ie ; 

5" Thll neilbe. the de .. reta of Ihe counc,1 olTrent, nor the ordinlneft 
01 th , Frencb !tingll. nor Ibe Britltb lhrrl&ll1! A",c., .. erel.", nOr in Ibn:e 
It Rat Hi. " . , or in any ,_rt ohb., Nortb Weat Territori~, 10 18113; 

e- Th" '" ",arri~e cont.a .. ted wbe"" there are no priut, no mailia· 
t",e., no ci vil 0' rehgioua .uthorll)' , and no rfyi . te .. , may be p'Oyed 
hy oral uidence, .. nd Ib't the 'rlmillllion oflbe p.rti ..... combined wltb 
IoDIl tohabitat'on and ",p"te.HI be tbe betot eyidence: 

7- Thlt ,,,ch. mAtriap. tbouSb Ilotaerowplnled by any religloul 01' 
~ 'hil 0II",m001, " .. lid, 

& ... blt : Th.t polYlI'amy anJ dlyorol, or "pndia\.iOD at will, pre .. i1 
.mon, the Cree Ind i an~ "ho .... pagal\ll; 

.. Th.t p Indian m.tT,ase bet" .... n 1& Chrlttian and a "OmaD of 
that nalion Or tribe ia 010<1, not.itbatandlng the UI"",eeI e:riltenN of 
polyg.",y Ind divorce at " ', I, whir-b.re no ob.l.Icle. to the '&wgoiuon 
by O~r 00"1'11 "fA mll.ri'g" contr&<:ted according t.l tbe uSAg"" lod CII" 
tom. of lh, count..,' 

\l'" Thai a dll r"tl'~ ma'ryin, • oative 1I«0rdillltl 1.0 their uaapa. Ct&Il-
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nnt uen::l .. in Low,r CAnad .. 11.. .. rllfl.1 nf dhorce n. "'fI:I,li .. tinQ .. I 
. ·ill, thnulh S. ... lh ;-11. ,,,Ilj:hl 1..101' d .... ,~11 I.() "moil, Ihe <.!r_; 
w~ Th .. , an I ndu~n Dlur'AI", 10("1'1,,111111 to tl" lI ... ge of 11 ,., ere. 

COlilit ry, fullowfld by. ~(>h .. bh.llnn .lId flIpule, .. n.\ the brhllillil lip of .. 
nUmfl"(lUI family , Will. be .teC<.ltlnil&J .... I.lld 1'11."1.,, by ou. cuurt.e, 
.nd Ib.t lucb .. m .. rt1ajj:O i , vahd; 

II " TbAl Connolly DII,'er 10111,1. dmnldl. or birlh .. "d nev.". AColulred 
on., II' the Indi.n 'lemlari .. ; 

12" ThAI, und .. the drcllnlllAnCll*,' cnmmuni.y of propel"l) ul.tet! 
l>o!t.·e .. n him .. n,1 hi. Indl.n ''II'' nr aqUIl"",., 11'1 .. 11 propert) lubjet·, to 
."eh I .... in 1.0""'" COIIII"I ... 

Tntl t'&.Cts of thl:> c».)~ H.plM! .u· h o m tile I'o ln,u'k~ of thc C(li li t 
( &lr Justie..: Mush. ) III gi"lngjlldgmcnt fur P ltl.Intiff,at MOlIl-
1't:",I, tht: 9th July. lBU7. II::' fo llow!!: Thill I::. "II action ill::.li 
tutd the 1;ith of MllY, 11'i(l ~. for the I"t'('hvcry by P1"illtlff nf 
thc lI ixth poI'lio" uf olH:-h"lf uf tlltl est...te ill Ilcr .. mlalit'lIl'"fI_ 
St::t.'4lOn "nd c\lI.illlc.! Ily PI ... in tltf,~ his 81I11r.· In II COIIIIIIIIUi,), 
uf I"'optlrty ,,1Il'g ... ,1 l.y hilll t.1l Iltlvc t!Xilit"J I..t!tI\,·e n his 
rntll .... the lH.lt· Wi lliul1I o..nll l1l1y, tl.luj SU~.tt.III1t', C'unlllllh- '" 
wiro!, l1Iudl l;' r of PIII ;ntifl: The clLoellU)l tioli ~ I...~ f"rth ,;n 1111[011-

tulle,' . thllt. in the yl'nr 1803, Will Con llll lly , Ilt tht: Uintrf
'WX-Ult/ If (R.l.t Ri vcd.; 11 the H. ,lotLSka Il l' AtllllLa::.ku Ct,ulltry , 
in lilt' plll"t or lltitl~h Amcl·icll., known ,m,! ,li::.tilll!lIishl;'d /L'4 
til t' IImbo ll 's B,,) Tl'I·l" iull'Y. 11181Ti L'iIIUi 1II,Ii30 wOIIIIIII.clllh·J 
S""", .. )1t Pu.lIlltllUJII, tlf the Cn:e t,riloc tI .. I".ti,m , lh'il thi~ 
Ltlll.rrillJ.,(c Wtl.>i cd"brl\Ll'J ilceordill!; to tl u~ u-.ugl;'~ nUll elhlolll .. 
uf tlu~ 'f ..: rr itury •• iml could uut be other"i.,.. ,.., I,·lIIlli1.1', I, ~ 
t.ill' I'e wert! ILO prin.tl1 III' mllll"tcl">I I'csidtnf.: tllcre tt.t t.h'it tlllle ; 
thllt tI1l!.~ purt;"11 II v.'!1 t.1.l~ctht''' c"ntinllous1>' II.IItI !IiIIIPiIY.'b 
husl'IUid und wire, froln IH03 t.ill 1l'!:t2, dunlll! wllie I pcnn,1 
ll 'd,· wl;'r..: hom ur lhi .. tII .. rri.\J..~ lit'H'ml chilJI"t:Il, tlf whom 
1'1,, ;lI t ; tl" I!> Olle til'" Will, Connolly JicJ "t MOll trt<1l, UII th., 
31,tt JUIl t!, IK49. Il'lI ving' II. InrJ,::tl 81110Ullt fJ f J!I1J I>erty ill UPIk'!" 
"1Il1 Lo,n' I' C.nll.. llI , which is in l»trt t!l11l1l1ernt .. ·,1 ,",,1 d,'..crilo
cJ It;~ tht:1I <1Vl'r ft' ti t ll&t tlu:rtl Wtl.S 110 Ctll1tl'tU.:t ur 1I1H. .... ;Ilg-.' 
I ... t.wecn the 1)tI.I·t;I'!l , ,,1111 Ulilt. CUII!iI·qUl:lltIy, ... cOllllllunit.y or "r .. pt· rty o:xilltt .. J loctWl.'C1l Ih t!m . ... cC(lrdi llg t.(J tilt' law or I.n.wl'r 
l'~ II~, I~ , "nJ tl l ~t the l'Illil 11.11 \1 lJt:fIjOlIlIl t!::.1.I.t.c WII..~ u('1.IUlrt',1 
, hli' lll):: tile tlxi"u.'lIcl' o f th t: lII""Ti"g'" tll1l' M .. ..,. COIlrlolly .Ii~d 
... t 1(,,01 Hi ver . ill tht: Hu. lsoll &y 'J'l' IlItory, UII tile 14tl l 
AlI):lIl1t, IKIi:l. I.·", ill~ PI ... illtiff "lid sevcrnl "tllt' r cloildrclI, I",,, 
I ... " '''It-IaW ; th"t \\ III (',,""nliy. thc fdhl'!' I .. ft" ,\ ill, ,I,.~I 
ill 11i41'1. if)' ",hiel, III' t"lf'lllltllltilCd "II hi.., prop •. ·rt)' til ,lull. 
\\'.~.IL'idl ",,111 to two chi1,lr~· II . i~'4I1'" IIf II eOl ll ll'rtill1l 1",'tWCl'lI 
Will l 'wmolly ~IIII J ulill \\'wlt·ich . flllli th •• t thc IlItt"t,t.ook 
\""'.'C::.IlIIIII of .. II Lhe e~t.H.ltl , ,IUd st.ill h(lld .. it, lI'llt l'01l11olly , 
the f"th ... r. eould disllO»e of 11111) 0'11' hlilf of till'. PI"opC"t.~·. 
illllhmllch _ I. ill I~wflll "ift' """'" livil1~ Ilt tI,l' tim" .. f III~ 
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death, and.tl. " .. , CCNl8fI1uentl,Y. entl~led \0 th. other I-.lf 
ot the elt.t.e, AI commll."ne m b""", with h~r bUlt.od; &bell, 
alleging baptiSID of children, in ~mwr.I83I, PlaioLiffcon_ 
eludea that h. he declared proprietor of the t ilth part of hi, 
Dlother'. h.lf ,harll of the eetat.e lot:lunging to the commuoit.y, 
and t1ut.l Def,.nd,nl do account.. II. iJJ to be remarked, th.t 
&tb.t.:lka lOr Arthabaaka i, etai.etl (whether;1I 180:3, or at. the 
t;ml of the bringing of the .ction, doe. not appear very 
OIINin), to be ,ituakd within the !"IU~IOO'. Bay Territory j 
and it Uf .110 to Le noted th&t Phuntlff rlOtli Dot p ... y to be 
ded.rod the l"gitiwKte off!pring of Wm. Connolly and the 
In:liao woman, PI",intilf'. mother. Defenri,,"" pleads Uta' 
Connolly wu IIIIYer m.rri~ to ~u"'fln •• th.t, on the 16th 
Way. 1832, h. WI. lIlarried to l>dendlUll, Julia Woolrich, 
aceording to the rik!! 01 the Church uf Rome, from which 
d&WI they enjoy .... 1 the .t ... hu of hu.L.i.ud lIud wife, omd that, 
in thi. marriagtl, thert W!&li oolltinual &C(lu iclCen<:t' on the Pllrt 
of 8uMolie .od hel' fa'llily, IIUld, Ilmung utht'rs, by Plaintiff; 
&.hat, by the law15 of the Hucisun OilY Territory, and, particu. 
larly, snch u were in force at the RlI1i~rt .au:z.Ratil, anrl by 
the I.w which haa prcvlI.ilt:d io thllt country fur the lut 100 
yeal'$, no oolnillunity of pl'Uptlrty l'ClIulted Crom. marrillge 
there. 'J'he Plaintiff ansYo'ers that, at tile t illlil of Conllony'~ 
preteudl'd marriagt: to J ulill Wo.!lric:h , 16th Mlly, lti3:.!, SUMO nt!, 
Connolly', Illwful wife, WII..~ living,lIhtl hav ing dit:d long afkr, 
th.t is, on the 14th August, 1M2 ; thllt Wm, Connolly", .. 
boro at Lachine, in Lower C.O.dIl, thllt he h..n 1I0t reaidcd 
in thl' H. B. 'J'erritory with the illwntio' l of remaining, but 
ioknded alwllYIl to return; tll.t In, Will in the employ of the 
Com»l'lIy, n:turn~ to MOlltrl .. 1 ill 1~1 , and rtlUainl'd in 
Lower Canada till hi~ dt-ath , in ttl4-9, The Plaintiff lid ignored 
entirely the IOlIrri~e between WIO. Connolly lind Julia Wool. 
rkh, and the 8uit hll.!l ~n ,Ii rected ag.in!t her IIoIl an unrnar. 
ried WUn.rUI, lUI II. ipin..ru. Neither' by hil!l dt!(!l llriltion, uor by 
hi ll specilll Iloswel', hll.l Plaintiff pI'lIyeJ thll.t this IIlIeged Inar. 
fiagtl be dcelllrt<l null . It is also to be ob&cr\'oo, that Defen. 
dant has out, by her pleu, IISk~1 thll.t the rnarrillgtl ex isting 
b\:tWIlf'II Connolly and the Indian be! d~11U"ed a nullity, or 
that the Court Ihould hold tbllt such Il 1II • .,.iage never legally 
.. i,U:f1. The only questions. tberefort raIsed by the plllliJillgs, 
and pNlkntetl fur Illy ildju.lic.tion . • re I '" wu there II legal 
mamage hetween COllllolly alld the t:1't.~ woman , lind. if lIlJ, 

2" did a I.'UI.nululiity nf pR.perty n:.Iul t froln tll.t lIlamllK", 
ulllier the cil'Cunl~tallc.:~ of this CUe 1 Upou this fl'O:ltricted 
but i llt.el1igibh~ ilo.\lu .. , the partiCli proceeded to the 11.l1 (luc:tio~ 
of evideoce which will receive the c.l'eful con.ideratioll uf th l" 
(;uU I't hel\:ll.ftcr. But, Il1l rurc ollt.ul'iu!(, UI'UIl 1111 clOaminlitiul\ of 
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thi. '-t.iwvuy, io ."pnJ to th .... pointe, whlre it may pnn'e 
concurftD' aod condulive ; when! it may condiet, or bear a 
1..- clear aDd dif"&Ct. proof of important f6CUi, it mar be 
proper, with a view to a mo", oollIplet.e uoderfltaoding 0 the 
real difficultie. of the f!Ut:, to at.e.ttI, geoerally, but hrieny, 
what the t.estiulI,my of record elltabli,hea iodieplll.ably,.s mat.
ka'i of fad, io the opinion of the Court. Wm. Connolly weot 
to the lodiun country. IUS Il clerk in the IleNiee of the North
West, Dot the HIl<i1On', 80.y Company, in the year 180! or 
ItW3. He WM 8tationaJ at the Rivi~rt-flu.:t-Rat., or R..t. 
Rivllr, ill the Ath"baah district, which is situated, ~flliog 
loa JuJK6 Johuaon'" evidence, alJout 2000 miles (rom York: 
Ff.Cwry. and over 1200 miles from the Red Rh'er Settlement. 
In tlte year 1803, hll , by his own IUImiuion, married, IlCt'Ord· 
ing t.o the cuato(.lImli of the oountrl" the dllllghter of an 10,li8n 
chil'f uf the Cree natioo , nAme< SU811.nne P(Ul·de·llom. The 
Cree lodilio8 are A. tt"i~ whose territory ill on the Elk or 
Ath,,~ka River, near tht' Illke ~of tht- u.me n.me. and which 
i. al"ut 300 lOil('8 flVIII the Rocky Mountain&. They were 
buth winora After tI,tlir .lIe!-o'erl marriage, and, up to the 
.UIUlllel· of tHai , they appeal" to have lived togetht:r as hus
huml IWd wift! at Rehuka and other poabl in the North· West 
oountry. It ill proved tlt .. t he oontinually acknowledged and 
trelllt!d thill CI"ee wOlRlt.n M hill wife durin~ twenty eight yea", 
au,J .. ltlO th .... they ha.d teVfll'1Io1 chiillreu. They lived happily, IlDd 
their oolljugal reidiun8,lIO fAr ... the ev itlenre gotI', were th r.ose 
of invioltt.ble tidelity t.oeach other. In the year 1831, Wm. Con· 
nolly (who, ufter the awalgamation of the two Companies had 
beeville Achief factor tlnd mellIberof Council of the Hu<ison &y 
t..:olllJl!my in UI25,) CAme to Lower ClI.nada with his Inrlinn 
",,·ife ,~url lleveral of hi, children. H e tirst wt'nt with them to 
re .. ide it.t St.-BWlt.&che, where two of his dll.ughtera were bal'· 
tized by a C"tholic priMt, to wholll, It.Jld the princil'*' peop e 
of the locality , it ktlln6. Connolly introducll<l 8uZH.nne 114 hill 
I ... wful wife. She pH.S!'Ied by the natlle of Mrs. Connolly, and 
&.:j~ill.t.cd with the peopl a of St.-EUtlt.uche lUI his wife. After 
rClOlI.iuing there, four or fj\'e mOllth!!, Connolly ClIme, with 
Mf'>I. Conuolly "lid childrcll, to MODt~lt.l , aDd thl're boarded. 
tinlt with hi.~ 8itltel', and afterwll. ' d8 with a Mlld.me Pion. 
'1'1'1'1'8 i~ no proof to !thow thAt !my intimation WtLS given to 
Mni Conllolly of the OCCllrl"l!n(!e which WU About to take 
pllioCe on the 16th May , 1832. She wa.~ still in Montreal when 
Connolly, on that day , married hilS !teconil cousin, Jul i. Wool
rich. a la,ly of good .ocial poeitioD Anil of high rc.llpectabilitr· 
It woulJ appear thllt the Indian wife felt very sen!libly thlll 
dek-rtiou, anJ Connully', marriage to another woman. The 
rl.intitf coukJD,I" th"t ~hil "l1.li a Mlpudill.tion l,y COMolly of 
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bi, tawfut wife, aad t.he l!H!Conil m'lrriage ill void, Some t.ime 
afOOf thtl~e oceu!'ences, ::)uMnne was !lent to the Red Rive r 
S (lttt~ment, all..t wu there lIupporte,l in a con\'ent until hor 
dellth, ill 1862, tI['IJt by Mr, Connolly, I\lIrl, II.her he flied, in 
1849, by Julill. Woolrich, Of the Inl\rritt.gc nf Win Connc>Jly 
100<1 Julia Woolrich, there WILl' iuue two ehil<lrt!II, Julia WtIOl 
rich Jie.! on 27th -Ju1r, IM65, .. fter lrIII.king 1\ will d.ted 21:1tll 
January , 1 KGI, loy whleh 8h~ left $(Iveral It'g •• dell, lIud, amon~t 
othel"ll, £30 I() 8"-"<1.00", and two small lega.ei~ to the lndillll 
child ren , WillilOll1 and Hem'y Connolly j hut the principal par t 
of thil property, which W<l.jj colI!lid .'rll.bl tl, ",hll loequc.thed t,Q 

her children. The J..}efenJu.nt's C(lun9tll, /til" CI'OIlo.~, hUll urgro in 
a rglluumt at greltl.t h:ngth, that the COllllllon i ... w of Engl ... nJ 
prev"ilod at Reb.uikll., ill l/iO:J, and th .. t the testimony in thi, 
CiI-'oCl doe.i not ~t.ab1i8h a legal marri"g" between \VIU. Cou
Dolly anil thtl Cree wom"o ullder and a.ecurdiuK to thlLt Illw ; 
that the usage.. .. an<t cUlItom~ of m.urillge owrved by und 
vilir.ed an.l pagan nat ioll.!, Ilich wt thl' Crees were, Cttl1l10t be 
recog-n i1.cd by this Court as giving villitlity tu Il mllrrillge, even 
betwee n thtl indianR tt.emset'Yfs, anli, lIlore plU"ticulill"ly, Ilnd 
much 1 e>J..~, hctwccn IL (;:11I'illti",n "'nd aliI; of the nati yea j th"'t 
\here cu.n lit! no leJ!",llllIl.rriage betWei'n twu pnrtit:s .'l() situaw.1 
under the inlidell ... ws anJ USH.gt:>l of u...rbariallll ; th",t the broad 
... n.1 well recogui.wd pl-ineiple thlLt the Iu: lvc,-i contruch'", 
.ieWrlDille! the vlLlidity o f lU ... rrilL{l:l!! tlolt:mui:tt:d in Chri,til\ll 
countric~, aeeordiog to the IIIW.i, 'lallctiool allli ceremonil'll of 
such CtJuntriell, Jues not apply in the pre",nt case, cao hl1\"e 
no "'pplica.tiun to tho connection exist 'og' between Connolly 
and thia 10,li&I) WOOl",n ; tlJlI.t, eVlln if Pl",illtiR' could !lUCCCSll

fu lly urge this prilleiplt: of the law of ",II chrilltiflll nations, und 
one 80 well known to the COUlman Inw of Englaud, yet. there 
i~ 11 0 su ffident p roof oftheex i~tence of allY ~lIch usagE' 811 tblLt 
conknded fur, or tll"t PI",inti tf'1I plLrcntswere I;Vl;lr IIltLrried,e\'en 
II.CCUrding to the CUMIIIl. of t he C n:e lI",tion ; tholt thel"e is no 
rontrllCt , 'verbo.l or written, provt:J . no !IOIClllllir.ation of any 
mlln'iRge e8t11.bl ishlld j th'lt thtl eUllncction of Plaintiffs pll.renu 
wa~ fu gi t ive, t..cmpor", .. y, Jis'\<Jlvnble at plcMure, ",nrl hn.J Ilone 
of the leg ... l or rcligiuu~ c1ulrBctcristioo of lO",rriage ; tha.t 
poly.ita lllY i~ ono of tIll: ineidents u r pri vi leges uf ho!.rbariu.n 
life, ond th'lt 0. law in r"ltan\ to 1OlI.rrillS'e which su.llction~ 
sueh .UI anti-Christian U"'l~l", (!I1nnot be «'g"rueJ IlIl a foteij:(11 
Itl.w de:!lerv in~ of fl'"CVKuitiull hy t h is Cou rt ; thu.t 110 preSllmp
t)l>n of", .narrilLKc call n:llult from t.he (!OIlIH:CtitJlI of PI",intilf's 
parentll, becuusc it Willi broken "If by Conllolly , nod WII..!I not 
pcf!i~ted in till his J ClI. th , und this !1!"Kulllent i", ur~,"\:d with 
doublt: forcc ill th is CH.~e, 11~ it is proved thul, I,y the fndiao 
IRW , uh.Lrri '~gc WIIS , lill!jIJlval,ic ",t tI.c will of cithc"l'arty; 
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th.t lh • .c.u~ of hUlb.l.lld ami wiro:t, loch'e.o CollDolly and 
Julia W'JOlru~h. ;. undoubleft. II lH:lyond .11 ,quetltion, by a 
ruarri.ge of 30 yea ... ,that. SU8llnll~ and PllI.mtiW, her cblld, 
Kqlli~ in this tn.rr;ag~ , .. ",I that, by ,l(enenll repuLe. and 
by his lJaptillwII.1 certificILt.tI, It III ahown th.t hi •• lotWl wu 
dUll o( illegitimacy , th.t, befure he could oring thi. ~tioo . 
he "lIoul-.l h ..... ~ I:!subh.!lhl:!J .. • lotlU of leg'luoacy I that the 
the marri.gu ..... ith JuJu .. WoOlrich WiUl lOl~lllniled according 
\0 I ...... , th .. t It. i8 tl.lld w&lII:!~"I , aad mu~t be 1M) oon~idtred 
till th~ conlr"r}, ill JUfliciM.lly dd!I .. rt.d I that thi. marriage it 
.n effectual bar to Plllintltf'3 pret.eu8iunl, and tinally, th.t 
,here;. Dot and CAnliut be: by I ...... an}' community of property 
retlultlug frolu thi, 10Jilll.ll ml.rrulge. ev ideotly oot. W be 
rllsan.llod lUI vtl.lid Ly tl'lia C~'UI't. , nnd , if legal, that. none 
IIXIS~ by thll I"", I=:ngl ... nd . wl'lu:11 pn·vailtld II.t R.t.t River in 
Hm3 "hl'l'e is al :iO ... uuther difficulty of ... technical character. 
It WoUI urJeetI tll"t thi" l\etiull IIlIould hue Leen brou"hL by 
all th~ childreo ll>8ue of Connolly'!! fi t'dt Inarri~. IUld could 
!lut b~ iustituted uy Plaintiff ... 101I1!. The tint question to be 
diapoltCd of. ia whether thl' I ... w of ElIgllllIIl. in reg ... rd to 
marriILge. prc\· ... ih .. ,J.t Ri""re.utu .. R.ll •. in 1~3. or whether 
the I ... w oJf F .... ncl' or of he r contiguoull colomn, or thll Ctt.llon 
I."" VI' till: decrees of the CounCil of 'frl'ot, werl' in fo~ ; or, 
till».lly. wheUll'r the lrodian CUlo t.ollllo ,,0\1 UIII<get const i tu~ the 
uoly roll' by which tllill CoUlt CUll Le guiul'J ill dt termining 
thl! \' ,didily (,I f thill 1118.I·rillf!l! be tw~n lAmnoll.)' tl.nd tIle C~ 
IIII"idl'lI Mr Ju~ticlj AY LWIS ... 1111 Mr JUbt i«; J OHH~lo' hM.ve 
Leell t"u,lIIiul'd in thill C8U~ '111 witncl!!.'!>ClI. Til l! fu rwel' ~ntle .. 
111>111 , rroJuced by UdClldtl.llt, SMY Ij " At thl' .t ime uf the hirth 
" .. I" II.inLiff, a.t Hat Rivl'r , iu 18CJ, til l' Lughljh law prevai led 
" iu th.: Hu.lsoll Bily tl:!rritory, \ Ih l h~ dOIlI' ..... eVl' r Ij iuce. 
" til'lt ill to MY, it has pfI'vlI.il l'. 1 winet! th.: Paten t of K ing 
"Ch ... rlcI, whidl l"e.f,::ulat.cd tlnl.t country." J udgt> JO IIN~UH. 
wituelS for PllI.intilt, 1O eross ex.mination, saYll: · 'I'hc Ill wlI 
" which pl'evtliled t1lr11ughout the Hud:tOn a.y t-t:r .. i to ri~ Im~ 
" tht: I.wli of Engla.nd , with luch modi fiu tiOll8 tl.S hU ll bt:t!1l 
" DIKd .. by till! local CcundJ.. havillg autilnr.ty undcr the 
" (;llf1.rt .. r to p!UIi such l"wI The I=:nl-(Ii till common I.~ W&(I 
" iutroducllu into the country Ilt tile d ... tti ur thll~ I'"ntm~ of 
" the Chark·r to the COIIlpu.uy b.y Kin", Ch.rle~ From th i. 
c\·irll!nce, .tlill according t.o thit hl.;h .nthorlty, we . re led to 
infcr th.t thl! COUlma n law !ll llv"ll~ throughout the H ud1>OD 
&y tl'rritory. ill virtue aod hy the terlll ' of t he Cl.artl'r 
geller .. lly, und in re~lt.rd t.o .11 the il1h.b l tan~ or occupal'te 
of the t.erritmy , both Dativell "II~J Eur"pt'an. &lr Hopkll ,a, 
willlcJt..~ fOI' Defendant, hAd b.: t n In the ser \' lce of the i:ludM.ln 
H..) CoIII[*uy for twenty·five Y81"1, and II a gentleman (,I f 

75 



76 CONNOLLY V, WOOLRICH (8l) 

gnat. inteJ1igence; he teatiflel that" the I&w. by which Ule 
• Hud&OD &y kITitory i8 governed are th., lawl of Eugland, 
.. luoditil'<l by certain regulAtiool paMeU by the Council of 
• the Hudeon Bay Company." Mr Hopkin. f'dd.:" I hww 
• tA~ pillet calW Rtb<uku, from oficirJ. i'l'lttrCOUrH, IlM 
~ from having bun in th~ vicillity of it It U O'TUl of the Tlloaf 
.. rtmule di.ttrict,. and u with(!I~t tht limit. of tlu HudMm. 
.. /Jay Compa11y Itrritoriu proper; tlu juriMlicti<m n/lhe 
.. Company exttT!d«i over tAw poIlt. and Mill ezitJId owr it . 
.. We Add it up to within a recent dale by eepurate lic~ 
.. If Willillm Conooll), WM 6t.ationed there, it W8.11 long oofore 
.. Illy time. I have no knowl~d~ or the r('gulativnIJ of the 
.. CompHony (ir any), with roganl to marl'i~ in that country 
.. io Hs03," Thill evideoct:, though proceeding frolU good au
ibnrity. leave.<, the Cuurt in tloullt: 1st. A1J to whut portion of 
the laws of England rl1~vail..d ... t Ri1'i~re.uu:z-Rau, in IH03, 
to whom they were applicable, and huw they were introduced 
ipt.o th",t partieular oistrict of country, though all thOtie 
lI::otlemen seem tl> imply that th,,'e laws, whlltever they may 
be or hllve ooen, were extended to that locality by the Charter 
of Cllarl~ IL 2nd. As to WhH.L moditiClLtioni!l had taken place 
iu 1803 and sillce, in thc!>6 laws, within the Hudson &y 
torriwry, or 11.1, RivltTt-a'tW:·Rutl, 3rd. Whether the Ath&.
b&.Ik ... District, within Wllich is lIituated .La Rivt~Te-aU:Z;-/Ud., 
.as or w'" not, in 1803, within the chartered limit.i!l of the 
Hudson 8 ... y territori~t,or under thejuri~iction of the Com
pany, in !luch II. way a8 to .. ubject it to the l ... ws of EIl{::lalJd 
gtloerll.lly, "od WI .. t.at~HI loy tin:: two I",artlt'd Judge~ , 4th. A. 
to whether there exist.s a nlLti\"e u!lll.gtl 01' ltl,w of nu .. rriage 
among the Indinns, either ut Ril!,~rf..rl u.r,R'd~ or chtewherl1, 
"ithin the charto:reJ limits (If the HuJ!IOn Bay territoriell, 
di~tinct frum the Ilt.w of England pn:vlt.iling in that country, 
The Court is bounl\ tn ~~Ct the testimony of tl,e:IC wit
D6!I8etI,80 far lUI it proves any thing ; but I i!lhll.lI proce\'d to 
,how , I think clell.rlyand cunclusivcly,thlt.t the Athahallka 
Oibtrict nev~r wu within the ch.u·tcred limits of tI,e Hud!iOlJ 
Bay Company , !lnd 1I10roover, adlOittinJ{ it to be doubtful 
"heth~r the COUlInOIJ I .. w of Engl",ou obtain"d, uven within 
tht! IMt melltione,1 tel'J'itory, to th" full extent stated by the 
"itll~t:~, still it i,. Lot,yond cuntl'Oversy tllllt thi", Itl.w dill 1101, 

prevail in tht: Athlt.LH.I;ka I'~givn , Ul Rit'i~ rt·au.c-Rat". III the 
tiloe of ConnoIlY't! alleged 11Il1.rrill.~e with the Crce womlLlI ; 
aD,I , in ... ny CIUtt:, ll"Il the CUlt.om~ of tho: (In.-e Indian ... relali"" 
w IQllrrill.g~ were in fClrce the,\! at th .. t tilll':. I" tloing 110, it 
"ill be nect;:.~ry fill' III\' , in the first plllCe, to II.dvtTt brietly 
ill tht; .JiIlCO\,el'icl:!um.!<: 1l,1I,1 trnding po~tH e>ltabliKhed in thOlie 
, ... t alUl r(;lIIote rt)('inn~ "I'tllt' N,)tth-w<:Kt, prtlviouMtt, tI,P 
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La .... "",. ~nwt.uJ loy Ch .. rl~ II w tlu:: HuJ....u H.) c.JvwlK"l 
in 1870, SJ-io, Eogland ami }o~r&nce hll.ve been the moat coo
.picuou •• "lIIong the EUrop-'lS Stat.ea. in th~ Jiacovery and 
coluniu.tioll of Au.ericL AUout the yetl.r 1027, the authority 
IIf .~l'U)ce "' ilL!! llucc~fully tllll.ot.bli)'hflil on the b.nlu of the St.. 
lAwrenee, tbough discoverT.' hunting and trl&llio,l{ hy these 
~uropean16 lI .. d dteodl"(1 artlll:r wellt previoua to that tiole. 
Forty .thret! yo:ara after tllill date, the eh.rtuof Kiog Charlea 
II wu gr&nted to the Hud-'On &y Compt.ny, and, oDe huo
d~ yeai'll I"ter, the whole of North Amt' riOl belonging to 
France w ..... tinll.lly ceded to Ort!ll.t Bril.!l.in, Loog prior to 1670, 
II.IIJ, IV f"r \..llCk UIt 1605, Quebec 111i,1 been eol t&hlilhed and 
h.J IJecome 1100 import..llt aettleml:llt In the etlrly part of the 
~vfloteenlh century, ankrior to 1630, the Ba ,\'er and IlevenJ 
utl .. ;:r eOlliptLuieti had becn orgtl.nized at Quehec, fnt curyiog 
on the fur trw.le io the Wellt, lleKr and around the great lAkes, 
.1101 in the North-Wellt klritory. 1'he l:ut.erpnMe .. nd trading 
opcrutionl of tht"Ml COlllpllollles ""n,1 thc Frellch colooilt.8 gene· 
... lly esknded over vtlSt regions of the northen l And wl:ltorn 
portiullII IIf thia cuntinent.. They t ntHrl:d into tl'etltietl with the 
Indill.o trilk's anti lIatiolll, 11.001 CIIorl io:d ou I illcr,ltive aDd ex· 
Lln .. i\·c fur tl ..... le with the native¥. Neither the Frencl, Ooveru· 
""·lIt, 1101' ""y (If iu coloniata or their tnlding ~i.tion .. 
,·v .. r "\~IiII't..'tl. Juring 'UI interCOl,II1ia of ovcr two hundred 
ye,~ ... , to oIoU\..\CI1. or modify the lawl alII I ul8.j.,~ of the u.hon
gil",1 tl'illd,l:xcept where they IULlI ~ .. t&hlll,hl:d coloniea and 
perlllt\./ll:llt Hettlellll:llu, lind, then ooly by pellluiltl.ion, "nd ... 
til\" tielcel· aoJ lIIort h.i.rharou. uf tllu \lI(li!l.1I IIIl.tionli receded, 
01· ill thc l"pse uf tillie, willm thtir hd.rhtlrislII h .. d Uetll IIIIJ· 
Jued bv contact with the whites, or Illitib'ILtt'<i !,y tht int\u· 
l·nCe!! d I-:Uropetlll civilization It is 'l uitH trUll, it is contended, 
they h",\ no riJt:ht, 110 hl.wful authority to du 110 i yut, " a 
1I111.1U!r of flLtt , they .ppel\r to havc whory II.ho!tfI,inl:<i from 
the clel'Cilt8 uf any unjult 0 1' Ilrhitr.ry pG",of'r in thi. re.!lp"et.. 
III the p"':M:eutioli of their t""le a"ei other tlltnpl'illt'lJ, thCMl\j 
.. ,lventurl:llI .,vinecJ great I'llerlo:)', coul"Kge "nJ pttllCverd.oct. 
Huw f .. r they CJlrrill.1 their hunting and tr.vling esplor .. tiona 
into tho intcriM, I 1m un .. lJlt pr~iaely to Jo:tHrmine i hut 1 
11.01 inclined to th in k they ha,1 l!X'hmciprt tht"1I1 to the Atll •. 
I ...... " .. oountry. thollah perhlp' not to Ri.l1iArt·uuz.&,tr. 
whllre ConnuUy W~'i l tatiune<t in U:I03,1'he &t Ri\'er loe"lity 
ii, 10 nell' Il8 I can UCtlI'w,in,aitutire in llI.litude 5Ko north , Blld 
10uWt.uJtl wed fl'ulil Oreenwich ,~bout 1110, It is on tile north 
.ho~ or the Illkl:, IlIlJ lloout tiOO mill"8 fmm ti le Hud!;OlI H .. y 
CUlllit, It. i. Itlle elUlt :iOO milel. fro1ll the Rocky Mount.llin" 
.. u.1 duol 1I01·th fl"\)1II the hoUUJtl.I'Y lill ll of ti lt, Unitt'd StatH, 
850 lIIilllll, anll il ill nearly the &lnl~' ,1i.t..mCi·, tlue anuth, from 
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!he Arctic ur Fr<aen Ocean, or oourlK', the deviatiun. along 
We eJi~ting lind of lr.vel would IUlLke the di~t.&nce5 by th_ 
toUtoI much ~fe ... t.er th .. o the t'litinu4le 110:,.., made. A, before 
.t.kd, I hll.ve no po:;itivt: evidenCol tllll.t ,my Fn:neh trader or 
bUD Lei' vi~ito:d RioiJ.re·uuz·&I/' during th., sixteenth, or the 
8nt iU1.lf of lhu lievtlnluenth centu ry. though then: is every 
reMOn to bdieve tlley haW been there. It is in UIY opinion, 
1rlore th.o pro!J.lIJ]e. from .11 I cau collect. or lelLtll (rom. 
CIIol'fIrul tllUlmi .. "tiun uf UJC .. uthuriti~ at my corum ... nrl, that 
lOUIe purtion~ of the AthalHls k ... cuuntry had, belvre 1640, 
~D vi"i~d lind tnwed in, and, to :IOnH! cxtt:nt, OCCllPil,.'(j by 
U1e French colunisu II.n,1 lr.Jert in CIIO, lU ... !lnu tllt:ir Rt:lu'er 
COnlp.any furm<.'({ in 1629, From that date, during d,u thirty 
re"1"11 which iOlIJU:dill.tely prec;,o led the !,;rallt of Ki llg C1I.rlei 
ll, ill 1670, th"'lte ,Iiacovcriea ami tra.lillj( !K: ttiement...; h.d con
tirle,....Lly incrcued in lIumb..r &od imporlan~. If tlli. be true. 
1\ will be ¥ten hereafter thll.t, "part fmlll the 4ue~tion of the 
ConIJ>llny'. lililits , tile Ath .. ba>lh rl!gi()n W\l!J. L'y ... general 
e\aulie, esCtlp~ from tIle grllnt of King Ch"rle~ , for, althougb 
. either t he IIlW5 of Ffll.nce, nor thOll(: of hlr eontiguous colo
aiea, m.y IlIwc ubtai ne<1 at th()8e disi.aut posts, in 1670, tbe 
dlllAl of the HuJsoll Bay Charter, yet, I think it is loeyood all 
doubt thRt th~ Athll.bn,ska, aod other regiulls borJeriuJ{ 00 it, 
belollgw to the CrowD of Ff8.nce ut thut tillie , to the salDe 
.. &tent .00.1 by the SlaW\! means, a,'j the countries ",round 
HudaoD Bay beloo~ to tile C ro l\, II uf Ellgltmd, thllt i. 
kI "y, by discovery, by hunting .. 1It1 tr ... ling cJ:ploratioos, 
,.ith th is .Iifierence, thut io the C&St! or the }o')'ench traderl 
tbcre was II. kin,] of OCCUpoitiOIl, WhCreu.1II the English never 
occupi~ or lettled II.lly put of the Hud«lll &y ~t till 
1669. I will a&IIurnc, however, fur the pUl'J>'laC>o of IItguuleot, 
\hat, ill both tilde C8<M!II, til .. princi..,le of public Illw IlP
plieJ, viz.., tI.at, in the CWMl of II. ooluuy (though thcy were 
DOt planlati,m, or colollie>:\ in lh l,l prop"l" or Ick,'l.! SClltle ot 
the terms), ac4uircd by JiS<.'Ovcry Mild UCCUftl.IICY, which is a 
plant~tion in the strict II.w.l origin ... 1 1II .... nlllg of til", word, 
the la ... of the puent "t.v.tc" then in kUIg wu illllneJi ... lAlly 
oUId ' p«J /<,.;10 in fore;: ill lhe!Oe new l!It:ltlemelltll. thllt ill to say, 
M Athll.buk ... a"J on the Hud""n Buy , ... IId tl,at the Jisco
•• ren .. nd til'S t inhllbi tanu of these plllCu clI.rrit:d with them 
&bdl' Ol\,"n inKlienll.bl .. loi rthright, the Il.w", of their country" 
Yet, ther. look with then. 0111)' 110 much of th t:ote law ... wu 
appl ieab I:! to the condition of an inf'lIIt colony. For the Ilrti
flci.J refinement.! alld tl lbtinctlolill incident to the pro perty of 
a grt<&l \lnd COlLl mercilll people, the U101lc (I f IIlllint.enancc for 
the elltAblishe,J clCI'!,;),. th.., juri~ictiou of IIpi r itulil courtll, .. od 
... Dlultitll,lc or other 1))'u\i8iollll, \l er" llcither D~ry n ... r 
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CUlivellUlllt for d iem, ~nJ U .. :~ n:fure not In fo~ Tht' whole lIf 
their instituti»lIIt were .1 110 lialJle to loe lIew 111O..Jd led an.1 
n:f»rUled by the W.' lIernl lIupcrinlt'ndiug p"wt:r IIf lh~ IC'l'iIlJ". 
lUI'\! iu t he lIIulher cuulltry. and eV1' 1I tl li. dO<' triue w(Juld 
.. pply only h) lI" wl)' J i~u\ en:d anJ uuiuhat.ilt'll regiuliL Hut. 
ill holh CIl.'M:J> Ullt ler c"lI :o idc) .. tion , till' Ji:.cu\ " .... n! lluoJ tirst 
»dltlcnJ fuunJ the~ wild I"cgiull il oceul'i"d 'Ind 11t:111 hy IIUIIIo,l' 

rOlhl .. lIJ powerful tri be. of Inlliuu., by Ilwri),(inlll lIatioll.lI. 
who bJLd l~1I in poe>se!l.'o iOIl of th t::1Ioe col1ntrieJI for a~ ... ; an,I, 
In reguti to the CI'l!e JUd l.IIS. it 111 .t.ateJ by a wn~r who 
pruf~ tv h .. yc u flllllililll" knowledge uf tl l~ Ilat i v~.;, lMllrtin'1I 
H l1d~,," SIiY , PI' tt4·85}:" The Cret:1 ~ the I",rgtllot trit.. or 
M nll.tion of 11II1t .. n~. a nd IIo hl d ivi. Il'J into two bnlnchctl. th\l 
"Cn:COI on th~ SoIskl1.tchcWII.lI . Ilnd t he Swarllpie.! 1I.1~lunll the 
" t.ordcl""II of Hudsun &y, fn1l11 Fort CI1 u rclll 1l 1n foMt Millin . 
.. rorty yCtloI'll agu, ill collk1lue ll~ of t heir e.l.I"ly obtainment 
.. of fin: II.rn1$, they carned t lei r victori611 to thl: Arctic cire/e • 
.. lIud I\.C nbI:I t ile Rock), Moon t.ai n" . ... nd t rc~tt:t l us 1I11lvei tbe 
.. Ch ipcWYlillli. Yl, lIow Kni vt!II, HIlr~lI, OoJ.{rib.i. wucilt!uJ:, 
" Nika nics, Du.hottl.niell, lind other tr ibell ill the II.djuining 
" rt::gi»ns." No w, I&.!I I said before. t:VCII adlllittin~ (or th~ ~ke 
of IU"~Ulueut, th t' u istellce, prior to the Cllflrt.cr uf Charles. 
of th O! COlIlIlIon Illw of France ... lId that of EIlj.;IIiIllI , Ilt 
tht:l:"e two tl'll.d ing po:.UI or cll tabl i:. l lIut:I1t.~ rCilpectivciy. 
yet, will it be cunknded t htl. t the t.c l"r itoriJl.l riJ::hu, 
politiul urb'8.niLlLtiou, . uch IU it Willi, or tilt: lawil IIml u!ages 
of the iuJ i,," tnl lf::!, Were o.bl'l.Jf{l1tt:ti , thllt tht'Y c .. ~t:tI to 
exi~ t . WIICI1 tho:.M: t w» EUI'opelill olltiollS l"It'gllu to tl"lule with 
the 1i~l riKil1al occu pant.' I In my opil1 iflll. it i~ lte.run~1 cunlro
v'"':oy th ... t t1H~y d id not , thllt so fill' frow I..,iug I.Luli~h.,d , 
they Yo rol re left in fu ll fOl""«, and were not eVen mOllified ill 
the sl ightc.;,t dl'gl·t!C, in regsrJ tv th e civil fig ht.!! uf th~ II ... • 

tiY~. Ali bell.rillg upon thi .i I")int , I unnot 110 bo;t~r 1hlln 
lu ci l4:l the deciaion of .. learnt!<! and lIugu"t tribulUI.I , 
\he S upreme Court. of th~ Pllit.eJ ::illite",_ III tIle celeLrat.eJ 
c.u lk: uf Worce.:I te-r, IIgtl.inllt Stutt of Oto'1Jw. (t:th Peters Re· 
pOl·ts, poges 515·542), Chief J ust in' MAR .... HAI.r .. perhaps ooe 
"f the I{~t.es t lawyers of IIUI" t i1l1"I>, III II ~h\"t"rir1g the ju,IK' 
well\ uf .the cou rt , """id' " Ail ie riea ..... pt'rlIt1!ll from Europ'" 
.. by II. Wille ocelli), W IlS inh"jllted Ly Ii .. h !ltillct people, c.I1\·lded 
" into l!er""'i.c IIlI.tionl, independent uf each I,ther 1i0l1 uf thc 
.. rtlft 0 the world . hlivi ng in"ti t utions or tl lcir ()~ II, IInJ 
" M'"verning \he lll >k' I Vc~ by their "W II law>I.. I t 111 difficult til 
.. cl_uuprehenol the prvJ>O'!i ti»lI . th .. t the inh"loitanl.!, of either 
" qllllrt.er of the globe coulll hll Ye r iglltful uriJ:in.d cI",i ll)!4 of 
.. J lIIuiuion uv~r thu inhll lo itllllts of the od ,er, or uver the I"nds 
" thry occupil .. l , fIr ,II\1f ,II" dillCot'try "I tillltr by thC' otlur 
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.. thvuld gitn lIu di8cooM'e" right" in tlte cwntry dUcowffll, 
" whuh an7luUtd Ihe prv-txifJti1lg rigld8 of iU aneiGlt poII
.. IlUfMI. Arter lying concealed for a lleries of agea, the eoter
~ prill6 or Europe. guided by oautiCllacience, conducted some 
.. of her .ut.venturou9 snn~ iutothil! weetern world. They found 
.. it in po&Ies.~ion of "r.:0p1e who had made 80111011 progreq in 
.. IIgrieulturc 01' IIltl.HU II.CtUl'll$, alld whOltegenerAi employment 
N W\l" war, AWrlting und Jislil1l9 Did these adventurers, hy 
.. uilin,lt along the COMt, lind oc.cuionally binding 011 it, 
.. acqUire for the !\e\'eml govern menta to whom they belong . 
.. ed, or by whom they wert' couunissionerl, A ri~htful proper
.. ty in the $Oil , from the AtlliIolltie to tht P.cilie ; or rightful 
.. dominiou oYer the nUnleNUS people who occupied it 1 Or 
.. hu nature, or tht: grelll Creator of all things, conferred 
• thtlloe t'ights U\'et" hunteJ"ll Ilnd tishermen, on agrictdtu·rid 
" an,{ """m uJ'lct'ITeJ'ij I Hut power, war, oonque~t, give rights • 
.. which, "fte.· J>08...enion, ure conceded by the world; Ilnd 
" which Clln lit-vcr be controveru..-rl by those 00 whom they 
.. descen'l. We pt-oceed, then, to the a.cluftl stllt.e of thiogs. 
.. having ~Ianced II.t their origin, bcCliUlte, holding it in UUt' 
.. recollectton might tilled some li!;'ht on existing preten8iona . 
.. The grt:lI.t nJllritilue powers or Eoropl:) di8CO\"I!:red II.lld visited 
... Iitferent parts of this continent >\t nearly the 811.me time. 
o Th" object WI.S too i" 'meose for !lny of them to grwop the 
.. whule , .m,1 the claimaau were too powerful to subntit to 
.. the exclu8ive or unreu..\lOnable pretellllionl!l of II.ny single 
.. potent.llt.e. To avoid bloody conflicts, which might termioate 
.. dillttstl"Ou81y to ... 11, it WfUl nece8Stl.ry ror the nationa of 
.. E.urope to establi8h some principle which all would ...eknow
.. lefigll, II.nd which should decide their respective rights a.!I 

.. between themaelvcs. This principle, 8ugge.swd by the actual 

.. stawof things", WIJ.Ij " thatdu!covery W've title to the govern_ 

.. went by whO&e lIubjecta or by whose authority it W88 I\lade, 

.. sg ... in~t Illl other European govemment.e. which title might 
.. Ill;! COllsumml\t.ed by po!.I~ion." JQhnlllHl vs. McIntoah, R 
"Whellton'lI Rep., 543. ThiB principle, acknowledged by "II 
.. EuropeAn!, Lec.\,use it WI.S the interest of all to acknowledge 
.. it, gUVt to the olj,tion milking ~he discuvf!,·y,1.S ita ioevitllble 
• con.tequence, the !IOle right of ~uiring the soil "nd of 
.. makiog I:Iettl.:menta 011 it. It WitS an exclusive principle 
.. which .hut out the right of competition II.tnong thO!k; who 
.. had agr6eO"1 t.o it; 1'101 ont whirl" ~ <'UI«4 unnul O.e prevwua 
"right#! of tI.ose w/w had 11"L ayrud to it I~ regulttted thtl 
.. right given I,)" discovery Ilmon!!, the Euro~lla ,lillCoverenl, 
.. b~1 co~d 1wl fI.rt;'cl.o~e righl. uf O.~ '1Irt.uly in po<Jlltll . 
.. ,"U»I, tltJ,~ (I~ 'J/Nr'1f1,nal occUp"ntll, or U oceuptlont.l by vi r
.. tu" elf .. ,li:lC<l\ery ni.de befllre the memory of lIl ... n It .;.ve 



(86) CONNOLLY V. WOOLRIC H 

" the esc:lulivl!I right to purchlJ;e, but dirt not found that. 
.. right. 00 tI. dlluitl\ of t.he right of till! pos.st:esor to bell. 'rile 
.. re lat.ioo lietween thO;! £urop~. n8 .. n, \ the Ililtivea was dettlr· 
M ulined in tilth CAUIe by tl ,.. pl\rticul"r I{O\'I'l'IIlIlcnt which 
.. ~rted and could 1I111intaili tlli. pret:mptivt: pdvile~e In 

.. the partieul" .. pl.a.ce. The Uni~ri ,stllU!S 8uc..:eeul!li to nil t.he 

.. cltt.ima ot 01'6&1. Britain, loOth I.o.: r l'itorilLl tl.UU IlOlitical , lIut 
" DO attempt, I!O far lIS if! kUOWIl , hM been mndc to cll larf::e 
.. them . So fill' UtI they t:)..j"ted lno;:rely in t11t~O I'Y' or were III 
" thei r nature Duly exclusive of the clll.im& of other EUI'ope8n 
.. n ... tionl, they 8till rd. .... in their IlrigiulI.l character. nod I'CUII.10 

.. dormwt . .so f ill' as t11t~y Imy!! loel'lI pl'licticl\lIy ucrt.eJ, they 

.. e:dst.. in fact, I:U-': umlcNtooJ hy hoth parties. are ~rt.ed 
~ by the 00 ... lI.ud IlUI"itt~ll by th~ other. :).)on IIJter. Great 
,. Britain dekl"lllil ..... -d a ll plalltin..: colollies ill Alliericn, th.: 
"king r:rtl.nted chlirt.cnl to complI.lIie:o; of hi!! suLj~t.1 who 
.. lLI>SOCiated fOl' th~ purpose of clll'rying the viuwl of the 
" Cl·own in to effect, II.nd of tlnriching themtle lves. The tin.t of 
" the:.tl cliart.el"$ WII.!I mllrle kjur~ l~~lIifm WliS t.l.ken of II.lIy 

N ~rt of th.: cuuntl·Y. '.flley puq)ort, l{eller,lI.lI.y t<).convey the 
"BOII, jTOlh tI.e Atluntll· tu lI,e Suutlt Sw.. rillS sod was nccu
" pi.:d by UUIII':NUS lI.ud wlI..-lik .: nutiolls, equally willing .mJ 
N 11.101.: t.o defenJ their poSSQSioll". The elltrll.lIlI.~nt lilld 
"Ilbsurd idea, that the juble ult/eme1ltll 111ude on tht ISe,1 

.. CUll.lIt, or tilt .:.m.punuIS ul){ier whom they wn-e 1UuJe, 
.. acquirtd ltgitilliute power by ill nil to yutJtrll ti,t peAJ/,le 11" 
" occu.py the l,tllds jrom IIW to IIW, did ·not enfer Ott 111"lIiU of 
"a1ty man. They were wull unJel"Htood to coulley the titll" 
" wh ich. accorJing to lh.: CO IIHllon Illw of Ellropell.ll sovereifns. 
" l·c!!pecting AllleriCd, th.:y might rlj:(htfully CVlLIICY, Hon. Il'I 

"morl:!. This wat! the exclu~ivc right of purcllll.sing such IlIwls 
.. 1111 t ile nativ&l were willing to ::.ell. The crown eo.lUlu lIot loe 
" un,lul'8tooJ to grant whll.t the crown did not II.ff"ct kl claim, 
" nor was it 80 uoderst..ood. Ct:rt.lI.io it is. tllut our hi",t\lry fUI"
" nish611 no e:umple. from tht: n.l'lJt 8o;'ttlelllcilt uf our COUlltIY. 
""j any allefllpl on th~}X'd oj the Cl"OWl1 t(, "'tltl1~r~ WltI, 

.. the interru.t a.lJairll oj ill(l /ndiu111!, fll.rthel" tllU.1I to kct'll 

.. out the tt.gents of fordgu po ..... eno, ..... ho. ~ tru.I~I'>I or othcl"
" witlll , might HeJuc~ them into foreig-n alliancl· s.. Til" I..in~ 
"]>urchlL¥ed their Ill.oJ", whe .. thuy ""el"(~ williog- to ,"cll, lit tI. 

" price t h.:y were .... ill;ng tv uke; hut nev"I' coerce'] II. ,.1/.
" reuuer of tht:lII. 1/1'. ·,lllll pu.l'.:h(lfJe(l t/'I!lr '1l/lll11et' "1101 
"dept'ndencf by 1I1tb~itlu" .. but 11~VeT illtTI.H/;J. into /I" in/f'
"rill'· 1'/ their I~tfl.li,.,.. ur ililer/tr"d witl, /la'it ,...t/y",''',.I1-
"l,,~n t . '0 fitr a" re,,!,ult'd /I,~m~ll ·'" only" Though spetlking 
more particuJurJy of luolil:in I ... nrl~ >!.lId territories, yet tit" "PI
nioll of the court I~ t.o ti lt: IUlI.illt.cn,ulc" uf 1111) ]HoW.~ of tl ... 

81 
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At..ori~ill"" , i. map if.,.!. tlll·uu~h"ut.. The prlllciplt. .. laid duwlI 
in this judgment (and Mr. Justice ;-itory, "-' .. member of tho 
court,ooncurrt:d in this .leeisiun), .dmit uf no doubt. Philli. 
more, in hi:i In~rn.tjonll l Law, CCXLI. p. 2~, Ed. of 1854, 
_y' : .. Thtl n.ture of ().ecupeltioll i~ not confined to any ope 
.. d.A or Jl'lICriptiun ; It must be Il k-n~liciul U!I<! and occu.
M 1'<lt1lm ( le huw.U d'ul'I,rol'nutiun) lIut it IlIlly be by • Itd
~ tl~men t for the purpo~ or prQoit:Cutillg II particular trws, 
M >iuch as .. Ii.~hery . or fur working l"ill~, VI' l)ol.8koral aceuPI'
.. lions, ~~ wdl ~ ~I'iculturo:!, tl lOUgh By nk"""huek is eol'l~ct 
.. in i>Ioyin~ : " CUl! U1"Ii ut-ilill" at run, tl9ri i"O"!ot'~ionem quam 
.. Inuime II l1liclIl.," VlI.tt.e1 justly liI"intain. that the pa!>tor,,1 
"occupation of the A,..i..oII tntitj"d lhem to, tI ,,, uelu~lve pus • 
.. tleMion of the regionll which tl,ey inllll.Lit.. " Si lea ArHobclll 
.. puwun \'ouillient cultiver soi !,;'n",u~lIIent III tern:, un 
.. 1II0in,l"" 1lII~ pourr.it l",ur8uffire. Ccp't:ndant,llucune lI.utl'~ 
.. nation n'est cn droit de 161< l'eS!eI'n:r, /I. lIIoillll '1 1I 'elle ne mall ' 
• ,\UAt HotlllOlulllen~ de terre ; Olr autin i i, I~dtul leur !)(I,YI • 
.. i , I '"n servent /I. leur nUllliere: ill en tirent UII lI~e COli VI'· 
.. nable II. leur r;nn: de vie, su r lequel il" ne rl!t,"Oivent III. loi 
.. de ]k'L'80nnc.' It has t.een truly ollit:rvud that, " agreEably 
- to thi. rule, the Nurth AmeriC!l.r1 rndian~ would have been 
- entitled to have excluded tile British fur ·baden from their 
- hunting groullds; and, not having done 80, the latter mUlit 
.. be collsidered &I having ~n admitted to a joi1lt ~pa . 
• tion 011/ •• lerritory, and thus to have become invested with 
.. a Mimllll' rigllt of clc1udin~ !I\.rjl. l1 t.,'ef'll from l uch portions flf 
.. the country as then- own iDf\u,tril\l opt'ratiolllJ pervjl.de," 
Authoritiett IIlight I.Ml accmnulawd on thll! POint, concerning 
wh ich all wriwf'II "'gret', Mr Fox , in the gre"t debate upon 
U .Yltem uf Uuvernment for InJi .. , Kid ; " It had been ofull 
.. lugge>ttrt! thl\t it wonl.1 I.e .dvis-ble to give to the Oent.oo.l 
.. tbe 1 •• 1 of Englll.nd. but liuch .n .ltempt would be fidicll
·Ioul and chimerical The CUllt OIO>4 allil religion of Ind ia 
.. cIlished too milch with them," I have no huitll.tioll in KY 
iag thllt, ",doptin~ th ~!It: view!! of th" qUe8tion under conside· 
ration ( 5110..1 II.cqUL~!lCinj.':, for th" :.oke of .rffUment, in the pre
"'1I~ion' lOr Ddl: lldllnt) the Ind illll politlc,,1 II.nd territorial 
right,law5, .. 110..1 u~es rCU'lI.ined in full rorce both at Ath,,· 
bt.Jka and in tile Hudson &y ngion, pr'llvious to the Cbarter 
0(1 670, and eVt:1I .fter that ,late, lUI will appt'Ar hereafter. I 
oome now to the oon~ident.tion of that Charter . for it was inci
dentally !lnd impliooly cont.cndeJ that it not ollly introduced 
the COlOllion Iii"" of J.::ngill./Id. !.ut al~ relldl:red it lipplicahle w 
all the illhaloitantlland fl,lI~kd the Indian CUllom •• nd UU,· 
pi, within th" urritorie .. Hud!lOn Say had ~ell di«:overed 
prior to the Iltw,npt in wbich RmllOn peri.bed ill 1619 ; but 
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frum tbe voy~ "r Sir "1I •• m&ll Bult,uJ}, It1II , till the yMr ItltS7, 
it. .pptran t.o hav8 lleell wholl!' lll'I(Jt'tteJ by the englilh guYo 
,-nunent. IWd QlI.l .. ,m III lht' IlU-':'f Yl:'lIIof, thl! oornnlllniUllon 
bt:twMD Ca.nllkla 1111,1 tilt &) W>\.IiI dih¢llYI;rW by two Calla. 
,Ii .. " gentlelnt:lI, Ml'''''''''' tL\.I.II'I01I .IOJ Ik Ol'llRlliel"l, who 
were oonduct.....<1 lIutht:t tW:.~ th~ ooulitry by InJilinl Hue
a!flding in this, tht'y relurIIl!il W Qupl«. anJ otleret.i the mer
c:h.ww Lo conduct. I>hiptl to) Hud ••• m 'li 8.t.y . the prosimit)' of 
..... I!lel! to tilt: prlllcl~1 Fut dhltncta. wu nuw a«.ertam& 
ThilJ r,roplAAl WIUI I"f'JeclA'. 1 M we.ll lUI '" lul.~lul'nt nile to the 
Ireuc I guvtrnllLt:nt "t I'.rll~ , Ulel'll tll.:y wer .. re~lIll1led hy 
tl't' to)j:lillh ILmh.,,>l8tt.deUI' to 6'0 to wudoll, ~ hl're tllty were 
rll.\'tJulably reeo:i\ .. d I,y :0011 11:: llIefcll.nls, .IlJ p .. '<wnlof lugh 
roInk, who COlJlml~llme<1 M. Mr (;ill",m lon~ "cclIsl,(lmed to tht 
N,,~'f{ll.llullan.1 traJ~, to pn....cuk til .. ,Ii:-eo,Ynr &lr Gillam 
lIIlilt!<.! ill til" Non .. uch, ill 161)7 , Hlto H .. !till'", &y, to the 
"!light of 75" north latituJe, ilnJ thenc .. tu 51 0, whert he 
elltert!d a rive r , to which he save th" 1I"lIIe {If Princ" Rllpt!rt ; 
Iwd jindill!Jlh, /1II1iulI , {r-tt:lHlIy, ert'Ck,j " .. 11111.]] Fort. 'I he 
person. inleresktl in thi.!! YCI\:>CI, Upclll the rdUl1l (If (Jillaln, 
appli~ to Charici tht: lleCond folf " Patent, ..... ho /{I"lI.lltt"t1 them 
the Hu\lsou'jf Bay CIIIt.I"t.t!r, dAWI tilt: 2nd MtlY, 1670, and 
from wh;ch I make lh t! folluwing utrllCl.. The Chuter 
declan»-" WE h"y" glYen, graotetl, Ill1d co)nfirmt"J, and b) 
.. the.it pusents, for U8, our hei ... and ~UCCCSliOrs. do gJye, 
"grant alld oonfirnJ, unto the l>il.id OvYernors and Comp.t.IlY, 
"and their 8UCCellijors, the Ilol~ trade aml (;(IfII1I.~o' of all 
"lIj()lje 'e68, ,trait., buy/!, rillers, lU!:.eIl, rrttb u'ld BtJ,uHII, in 
" wl,utllOeVer lulitu~ IIt"Y ,}1II11 bt, thullu ".ill .. ." tI,e mtnlnce 
" oj the St7'Qit, comnumly culled H .,dalm'. Sln,illl, tugttheT 
" with aU the lUlIIi. and 't;lTillJ'TVIl up,m the cuu1l1Tlu, t:Olhll, 

.. and CO'1Ift.'Ilt .. aJ tlit IltaI, hooy., Ti.rflll, tal ta, MYth, ,O',u ld. 
" ajvruut.l , tlJdt UTe 1I.ot uiJ·ttJdy uclu"Uy pollltutd by or 
"g"nlti!d 10 any 01 OUT ~bjtclll, ar poutll6(d by IIle iUb;tctl 
., aJ B'fIy alhtT ChT1.,twn Pri'llC' or Stutl, With the fisllillf,:: o f 
" .. II iOrte af filiI!, whftll'8, bturgt!On8, "uti .11 otilt!r roy"lfi h 
" in the I:M:':U, btly., inletlo alld rivera. Within the pnonlilld, 
" anJ th" fish therein t..t.ken together with the royalty of th" 
" So'''' upon the cou.st.e within dll' IUll it.s .fon:ti.lid .. nd .. II 
" IIIIII~ royl\l , as w~1I discoy£Il'\..o. U !lolt ditoCov~~, of gul.I, 
" "llv~r. gE!ms, and pl't!CiuUII stoll"', to be founJ or Ji;;covert!Ol 
.. within the tcrritoriH, limits and pla«:tl .. foresa.id, ,,"d thAt 
.. th~ -.id lalld he fram henceforth t't'Ckon~1 and ",puttl l Ii5 

M ulle of our plOl.ntatilln~ of coloni"" in Amtrtca, cfl.lI~'d .. Ru. 
" pert's LAud8." Alld rurtll~r w~ dO' by theS<' Jlrc$('IIu; , fol' U8. 
" our he ira auJ lOUCCU!IOrs, UJ"ke, c.n:a.1.-t', an OODstltuk the 

.iil OoYernor and CulllpAlly for the llme loeing, anJ ti.".r 
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" lueeeMOr8, the true Rnd ILbPolute lordllllon.} pMprietora of tloe 
.. lame terriwry, limit9, and pl.u:es ILforeSBid, aDd o f all other 
" the preluisell, IIllv;n,e:' always the (Ilith, allegiance, and sove
• f'Ilign dominioo due to us. our heirs nnJ successors, for the 
.. IIIIm6 to have, hold, possess, a.nd enjoy the Haid territory, 
.. liPlih and pl~, nnd Ilil and 'Iingulllr other the premise • 
.. hereby gnl.nted &l:I afol'esaiJ, with their aDd evtory of their 
.. rigl;t9. Ill.HnbeI'S, juriwiction. prerogativ~. rOYlI.lties, II.nd 
"appurteotlonces. what.soever, to them tile !luid Govetnor and 
" Compimy. and their ~uccegsors for e~el' to be Iiolden of us, 
" our heirs and !lUCCt!SSDI'l'I, 11.$ of our Ilianner of East Green
.. wich, iu our county of K,mt, in fret: -.&nd common lJocclJ.ge, 
.. and '1101 in .,-apile or by knight' 8eTllice; yieldi119 and pay
~ \119 yturly to WI, OWl" heirf1, and SUCUI/"'A'S tll~ ram~, two 
.. tlklt, «nd tWQ black IlI'uv~rs, wh~r~8rH:r:t'I" aird I/f) Qftm all we, 
.. our heirs amd 8uccU8OTs,iJlralll.uppe7I to ~'ntcr into Ore wid 
" OQumtrU8, Urritoriu, (tt1d rtgi01l8 Mrtby yl'(mttd, And fur
~ therour will aJ,d pleasure is, fLnJ by thede p .~nt.s, for us, QUI' 

.. heirs fLnd SUCCIlSSOU, we do grant unto the said Go\'ernor 

.. and Company, Ilnll to their SUCCe&iOl'8, from t ime v. ti.ne, to 

.. a.asemble themselves, for or aLout any the matt.;,rs, causes, 

.. affll.irs, or busintoSs of the said tl'ade, in !lny pltlce, or places 

.. for the 811.me convenient, within our dominions or dS6where, 

.. and Ur6re to hold Court for the said Conrpll.ny, Ilnd the 

.. affairs thereof; and thllt, aleu, it shall and mlly be Illwful to 
"Mond for them, and the greater part of them, being 80 
.. USt'nlbled, and that shall then tIond there be pre.~ent, ill any 
.. luch place or places, whereof the Governor or his Dtputy 
.. for the time being to be one," And th, Company has the 
right " to nlll.ke, ord_in and constitute euch and so mll.ny 
.. reasonabl" laws, constitutions, orders and ol-dinan~ at! to 
.. them, or the greater part of them, bein~ then alld there 
.. pre!lent, ~hall Reelll necessary and cOllven .ent fOl' the good 
.. governmlmt of the laid Company, II.nd of all governors of 
.. colonies, ror~ and plantations, fodors, ma.s~rs. marines and 
.. other officers employetl 0" to be employpd in any of the 
.. territories and land8 "foresaid, aod in any of their voyages; 
- and for tht better advancement and continu>l.uce of the said 
.. treAe ur tl'affic tl.od phml..titiunH, tl.nli the same laws, coosti
.. tution8, urders aqd ordioan~s eu ffitl.de, to put in, lise !lDd 
.. 81acute II.OOOrdingly, aDd !lL their pl~8.9ure to revoke an,1 
.. -.Iter the sa.me or tIony of th"m,8.9 the OCCllSion shall require : 
.. And that the said Governor ami Compllny, 80 often IlS they 
... Irall make, ordain or eHto.J.,lish "'ny ~uch law9, C()n~titutionll, 
.. orden! tl.nJ ordinances in such form a,.. ",fore'IUid, shall and 
.. !Day lawfully impose, ordtl.in, limit, >!.nd pru"ide such paioH, 
.. ~Itiea IlIlU puni~h men"" upon 1111 offenders, cuntra.ry to 
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" .~b law .. couat.il.utiooa, orJ~ ... IUl,1 uf,linanOM, or .. lIy of 
.. ,hl:.o," ". t.ho _IJ O"l\l:rllor II.ml Culllpany for the tllOe 
" ""iog. or tll~ If':t!&ur pan ul them, tlu.m &nli ,Iwr. being 
" prw.:oL, tbe __ Id (Joverllor or 11i8 V~puty bi!iog ».Iway. Olle, 
0' ,hall..eem ru:ccl6all.ry , fl:<.jUIIUI.<; or CUIIVtUlll!nt ror th .. obst-r. 
" ,&l.iou of ,bcMmo:: I"Wt, COOlOlituLlflol,ordel'll,antl oroill4ncea I 
"and t.ho: •• uue till"", IlIIJ "'1II~n:i.Ilu;:IlLl.h .. lI aD,1 lUlLf'. L, 
" tbe.r officenJ II.III.! .e.""aut .. lrum lilue to tllll\l \0 bot: appolototl 
.. fOJf to,,' pur.,........ levy, ~kc ,uhl IIllv!:. to tht: U~ of the MI(I 
" Governor IlIlJ COIUP"II)". ILIIU tlu:ir lIucceUOra, without the 
" illlpvtJimeut of tI~. our heir,.. or .UCCt'!Io6OI"II, or nr auy the 
"office", or IIlIuist.cI'll of 011, vllr h"in or !iUt:Ct!IW)nI, • .tId 
.. Wilh.)ut II.I1Y ace.JUllt tht:n:furo:: to us, our hein. or .u~"' 
" tu ~ n.ul.du. All an41 6iugullll' which lawli. eoll .. tituti~ • 
.. Onltll1l .11,1 onliulucclJ. lk. &lI u.run!SII.it.! til I.Jot: ma.Je. WE WILl. 
.. to lM duly ul.o::>crvd lIul.1 kc:pl. unJe:r the paius .. oJ pc:oaltle. 
.. tl181\:In to ~ collhunl,. .. I, ~ .lwllye u the ... id Il1.ws. eoneti· 
,. l.utiUIII, oNer::. Ilml o",liIllUIC ..... , tiQ~ .. nJ aUIC!n:iluue:ot.. be 
.. roo. ...... lUub/ ... H,,,I nl.( nJlltr.ITY or "t:pu.yllunt. but (UlUN" cu 
.. }.I"'I/ u.. "!Jrl'ttlt.tll tu ti, t /,u"'I4"lutu.te14 t)'r cw%m. of tltit OUf" 

"tU/Iil" ALlJ til.., " CiOI'c:rIIUr Ilud CompallY .hall hll.ve liberty, 
.. full puwc:r ami Ilulhur,ty to.; appuilit "IIJ Clitabli.h Oovt'rnof"ll; 
.. I.IIJ 11.11 IIth..,I' otfiCCI'lo to gUIC:fll thcuI.allt.! th"l the Gu\'ernor 
" 11./1,1 hia Cuuucil ur the !oo:vllml and "O!allt;'i,;tive: pluC:1 whc:re 
.. thc: "",iii Coll1pau)' :>1111.11 Ilavc: plll.ut.tl.ti.lI1l1. forLa, (..cto';c:e. • 
.. culuniC:1J ur plN.:t'1i uf lrllue \.\ ithill lI.uy the: cuuntne., l .. n41 • 
.. VI' te:IT,turie .. her;:l.oy l(nt.ute:.I, may hale power to juugt' uU 
.. "U.vlllJ u../<llIyi"9 to /1,1' "",i,1 lJol'tMWr Itnd Cvmpu"y. tiT 

.. t/ .. ,I ~/ulU Iiue: lt1IJ~r Il.t"', ill "II C.U~cll, wlletiu;r eiv,1 "'I' 
" criluinul, tlCcor.lilLl; to tl .... Illws of ~1tl" killi(UlJ"I, Inc! t.o 
.. ~x.:cut~ ju .. tiee .cco,·uilll{ly t IlIIJ ill C-.:!e any crim~ VI' 

.. """J~IIIt<III1UI' ... I,all he: NJIII""lk-d in "lIy uf thl' Kid 
CUIlIptLlly'l! \Jlalltationil, r,,-rt.~, factoril!>l or plACC¥ of tr&Je: 

.. Wit III II the 1II11t:! .. for.., ...... loI, \.\ h~re: jui.JiCAllife C&DDut I.Jot: 
M t'lIt"CllWJ (01' w"nt of Q. OlJVt'rnor "nd Cuune,l there. the:1l III 
" IIlIch CtIoII\8 it iih,,11 11.1111 lII"y he '"wfol fllr thO! ehi~r F..ctor uf 
" lhllt plloCll II.lld hi~ Council 1.11 t,..usmit thtl ,).rty , w,.,..:l.her 
" With the utf~IlC~, to I'ueh other plliollutllJlI,. KCtory or (ort 
.. whcr~ there allllll II\' a GU\'tII'uor IIIltI Council, wh~rc jU!tlce 
" III"'y he: exc:cllwu, or int.o thill kingJoll1 of El1gllllllJ, lUi Ihall 
M ~ thouKllt Il'lbt cou\'tllient, thllre 1.0 l'ecelVl' aUeil punish· 
.. 1II~"t tI.lJ the IIl1.tUI'fl o! his I)ff~nce alud! .Idel'\'c:." from t hlSM! 
dlnt.CL.1 it will loe ~n I Wh.L descriptiun uf territory. 
ri\o:I'lt, a,ul kll. c .. ~l1 w~,'e ceoleu, and that tlttl tenure of theSe: 
extcnllivl' r .. giull~ ~ 1111 I.t.t l.oe thllt of frell "lid cnUlIllOII liIJ(.'C!1Iol't' 

2 Th~t till: C"IlIpan}' haJ pt.'\.\e:r to IIlukt: I"w!> IInJ rll"rul"liolill 
~r .. "C"t..lu, ill >tV far .... mil(llt Lt:. to til£! 11.\\. IU .. I CUSWUlS of 
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!he realm. 3. That Enj;!li~h Inw, civil and criminal, wu intro
duced ,md made applicllLJe within th", territory to aU pel1lOn. 
belouging to the COIilJ>l,ny, or livinA' under them; and, 
'" Thllt territoril'1I then u,lrclllly II.Ctulllly po.ssetsed or grantct.l 
to any Britial, liubjf:Cts, oJr posses.'It'd by the ,ul~ec'" of ..ny 
other Chri .. till.n Princ\! or State, we!"e cJ.:cept.ed from the grant.. 
It is DO part of 'lly duty, upon ti,e pr;.osent occ"lIion, to oWer 
a.ny oplllio" upon the validity of tlill. e:ltroWnlinary charter, 
though that point i~ not wit-haut interest in thi!! CQ.Se; and it 
i.I worthy of nnte, thllt some of its c1au!JeII have given ri.!le to 
douhu among Illwyen., ami hlLve l..o4:., n tlu~ occ...."ion fnr eon~i , 
derable controversy hoth in Englnnd Ilnd in this country. 
Sever"l mUl.lo)n of telting the qUC8tiuli hue been lIu~gestA:d; 
but .. yt: t none llave heen ndopted. Ap,u·t (roUI the ,mmen~tt. 
a.nr! irresponsible powers conferred upon the Oompany, it h"" 
been contende(\ that the gnmt in froo and COOlIIOOIl socclI.f::e, 
in fee timple, of such extensive regiuns of territory in the 
a.etuill potIgesllion of nlJoriginai and powerful na.tions, WlW not 
in the power of the crown, llnd WI...S II. violation of the pillinc8t 
principle..! of public internutiOfllo.J I.w. SUllie have ,;tOno further, 
a.nd C(1Ilt.ended thtt.t, without the lI.uthority of Parliamt'nt, such 
a Jl"rant of land "-nd exclusive pri vilcgc$ Ilnd monopoly eould 
not be mllde ; tlllLt t.he conceSllion of the e.lcJusivt' ,·ight of 
trade with the lndilin tribe" WlW lin illO:bral o:xercise of tilt! 
Ruyal Prerogative ; thlit the Compally IULvtt. never carril',1 out 
Lbe intentions of I.he Crown, either by proper attempts to find 
a north- west pussaj;!e to till! Southern Ocean, IIr by mddog 
ueful dh,eoveries tt.nrl pllI.nting, settling and coloni1.ing the 
Wirritvry ; thll.t tl,ey Ioe,ve not nttt-mpted, !ly I!ven ol"CIllillry 
mean., to civilize the lLatives ; nor hlil·e they, by judicious 
and tt.ppnlpriate n,j{Ulation!l, IlI.w8, and guvel·nllll::nt.t:ndeavour. 
ed to renill' r such II. v~t And important dominion of thtt. Crown 
belleficilll to the PIlr.:nt ~1.tt.tA:. The Company, when called 
upon, fro'l! time to time, hAve nnswl!red the::te charges 1II0rt> 
or Jellll succe&llfully ; Ilnd they hllve further urged, th ... t in the 
mgn followinj;! that in which this Cha.rter WAS granted, tbe 
OI8Iion reeeh·tI<I th o: oon6rmll.tion of P"l"liamt'nt; however, it 
w.., lpecia.lly provi,lt>d thllt the IlCt of oonfirmation should 
only rem ... in in force for the period oi ~~ vcn yell", "and from 
th"nce to the ned ~cSllion of Puiin.ml!nt, 8Drl no longer." 
After this, no ,·e·(:olltirmll.tion of tho: Charter by Parliament 
.·fer took place, though its elti5t.ence htls frequently been 
iocidenl.llily re< . .'ognizeri in Acts of that booiy, Illid among 
otbl::'" olay be nuticeol thl! following : By 11.11 act of PlI.rliamcot 
of Ored.t Britain \ 4:\ George III. chtt.p. cxxxvllr), ~ in 
AuS',,,!., IHOa, it wU.$ prvvi.tcJ that crImea c:ommitwd within 
~ Indian ter,·it.ori~, wllich, though oot convo:yed Ly Cb&r' 
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tot'r lou Ih~ Company, have \Ollf,: tOCl!U leueJ til lIle m, ,Imulr! be 
cogni .. Lle by die Court. of Upper "oJ Lowtr Cnoad .... The 
prenmble of this Ad rffitA'Il thll.t c r ;lIItli alul oItCnc,.''!1 commit. 
~I wit.IIin th,. Indill.lI ttrriwriell were not n~niuble by any 
ju r ilMl ictivlI wlultevt!r, I n Uh! I ,II.11 Ad (11I.1Id \! Oeol'j{f' I V" 
chip, LX\'&) 10\' " pR-.stld e'tkllding the pn.)\'illions o f tht! 
lI.oo\'e·nlmed Act w crilud IInJ OIf't: II('eJIi collllllitl.el l Io\' ithin 
tht: territory cove~ \..Iy ll ll! Company', (;hllrttr, Inything 

M in anr grant or Clu"ur to th t: Company to the contrary 
.. notwlthltanJillJ{ " This latk" Act. :lI!:lO gaYe tu th t: ClI.n~l ill.lI 
Court. I ri~ht. of jO"ilKiictioli within th e ImluUl territory, as 
well as oyer H.up(·rt's Land, whicll i!l coYt:rt:d Ly the o.m· 
pany'. t:h.rter The tsisknce nf the Ch.l.rtcl' hllo.1i 11.181) bt:eo 
referre.1 to in ,'Oy .. l Procl.m'ltifllli, All thi ll mll.,V giYC ri lfe to 
intdclltill~ inYtlStij.{tl.tiolli'! ht:!rcilo fter But, for tht: purpo:te of 
this C&IW:', I t.u.k e tht:! ('hllorkr a.lI I finrl it. "'lid regnl'd it 11M 
lerlly collceJiug wrl'itory 11.11.1 intl'txiucing tile Cowmon L. .. ' 
o( EnJ.:\GuJ , willi II. restl;cc..:rl .pplu:Ation wlLl,in tilt' Jllllit.e u( 
the grllllt. An,1 conced illg' thl i'!, It bt:cOlli t" 1I~s. .. ry, ill the 
tinst pl...cc. t.o t'1I'lllirt:! wht:lh~ 1' til t: Athah .. , .... k'l rt:gion WIUI 
included within the Chtlrkl~1 lilnil >! of the l:omJlll.DY o r not. 
Mr. Hupk iOll, a witlieSli for D"ftmd'Ult , ~yll it WIIJ! not I but 
then! ill ... qUllliticlltlOn in Ilil ev ido:)nce wllich renders hi, 
IIIO:)lllill~ ill IIOlile J~grc~ J O)obtful. Let UI louk a httl~ clO&er 
into till' 1IIIltU!r, Ilnd liCe if the (act CIl.Il be .... ..c~rtll.illerl, 0 1' the 
dmlht be 1't'dOlIlllJly ""lved And hel~ it llI.r loe proper to 
l'emMk . ouce (o r Illi , th.t rhe WeSu.nl LounJariea of the 
t.e r riLory lillY£: lIt:ve r , so far It~ I can IlltCcrl.ti.iD, I.JeeIi clearly 
I.'I8ttled or detine,1 loy t'ither jut:licilll Jecis ion or otherwi!le. 
s.,forc p~ill~, however, to .dvert Illore pttrticularly to 
thil qUt:l>tiun , it lIIay no t he out of r.lllCt to ~fer to the 
opinionli of iIOlII\: o f the IIlUlot eminent II.w)' t:1'II in !o:nglll.n,1 In 

n.'Q:H.nl to thili difficulty tlf Loundltry willch ill not n~w, Ind 
which h~ IIriSen uu.ler circumliLanccs t(o which it hi IInneceli
liar)' for the Court to advert, Lord Broug'h"m IIonrl his II...'I.SO

ci"te rounoel , colI~ulted in IMH Ly the North- West COIOP-Uf, 
were <If opinion. that the territoriAl gnmt 'A U lIut intt.-nded 
to t.'ulllpn-heIlJ all tlw Itl.ndll Illld territoriell th .. t lIli~ht I.., IIP
procht!il through HudttOn'.s Stmits by Jllud o r l,y Wol.tt' f , lout 
Illll .. t lot'; limit&! to the l-elatioll of prox llll ity to the Stmit-ll, 
.u.1 tu the L'OutinCl'l of the COII.'4t8 of the & y Within the Str"iUl , 
autl likl'wille, tl illt the holln fl ary most bt: lIuch • o m .. AS ill ClII)
sisl .. nt with tllllt yiew, tanll with th l: prorc~, 1 obj<.'CL~ tOr 11\ 

tnl.l.l i ll~ ClJIII\lll.n)" illwndell , 1101 to fouml killg'l iulIls ilud I'lIt,,· 
Ioli,.h oitll.tCJI, ,ut to l'ttrl'y 011 lioih o:) ri,·.s ill tllelr waters, Ilml to 
tr",I.- 1l1I,1 lI'IIttlc for tile uequi"itl'l1.1 o ( fUN , ~ltrit:S , 61 C. ,UI, I 
they ..... IJ . th.ll l1.li one hUlul",,, Ilnd tift} yelln. luoJ then 
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eil111!>t:IJ .. ill~ tllt~ g",lIt. vf tbtl n'''r\o::r, it oliUlL have been 
ll'!Ct:rt.ll.ined Ly lhtl actual occupation 01 thl:; Companr what 
purtion or pol·tiUlIlI of I.llds "nd terrlwrie;r; ill tbe Vicinity. 
and 1111 tilt' COllal .lId rontinL'IiI ol tht waten mentioned and 
.]eoocriL.!J ". within the Struits, tlltlY h .. d fouod nece_ry for 
their purpu.>ell, lind for lorlA!, rll.Ctorics, toll'1I8, vill..,.,ou, &ettle' 
ment.:., •. W ~ucll otlll~l' utllblishultmt.li in !!Iuch vicinity and 011 
luch CQtUlU and confines ft.i pert.ill IIml helollg to .. COlllpotoll)' 
.. tahli~ln:,1 for the pur~ mentiont!.1 in tI,eir ciuut.-l r , and 
nee.!ltl>llr),. uJlCful and convenitlnl to them, within thellot' pre
ICribed limits, lOl' the prOlleeutioll of thelM! Jlur~l!I, ." •• 1 till'), 
lI&y . th",t the cnormou~ ex tell~iun of Ill.lId now clllilUOO (.nd 
they h",1 reldenCOt' Dilly to tile Rlld Hiv\'r niltrict trnnsfened 
in ISJ;l by the Company to Lon! St:Jk.rit, for 110 pretence 
WM ever rna/Ie by the HoJ..;on Hay C,IInptany that Ret..sk., 
Rat. River ,or Athabuk ....... 1l5 within the Chlllrtt:reJ Bouudarie., 
till it WM ti rst pUl forth in tll is CCI.$! ,) .. Ppt:H.f'8 therefore, not 
to be war.-unteJ Ly lIooy lKIonu I,:OII~ tl'U ction of the (Jilartel', 
Sir S4t.mud Romilly, Scarlett, nfwn .. 'H.rJ. r..ol'fJ A binger, IIolid 
other" eonllulkd, in 1814, by the Hllu:I(m '. IMy Company, 
..... de uf opinion thut the gNlit of tile l.nel eont.w.ille,i in the 
ch.rter Wll.!l good ; and th.t, moreover , :t would include .11 
the countriu, the watt:"' of which Itow into Hudson'. Bay. 
All thi~ is pl"l.:tlr ~'ngue; Imu \\ hat i. 1Il000t .pptarent .. nd pre
ci,e, in the!kl opmion!', i~ the different \\"y ill which they view 
the ('harter and the We,tern limiw or the Comptally" terri. 
wrie~ The ehal"wr grant.5 the ri;,:ht or exclusive tnu:lc .nd 
comlllt!rce of ,,11 «WI, ~Iro.-jl', .'iI'eTII, ,I':c., tl.at lie \\'ithill tht! 
eo1r • .,\('e of JlwlltOl. Sfrutll; flti~() loj,(etlll, r with all the Illnd. 
&lid tcl'ritoril<lt "'pun tin! countries, eOlUw aurl oontinllll of the 
MIl, ba.pi, lake~, river.", en:ek! ,,1,,1 1100111111 aforellll.I,1 It t'l!ems 
to Ine, if tl,~ ..... onl>l. t.II.klin together, .u'e lIu<JCeptiLI ... of "ny 
rlllMOn.bie eoll~trueti"n or interpft'wtiun, tht:y wel't' int.endeJ 
to concelle ... ~· ll.!lt extt:nd of country, l'(.IU lld the whole 1,.'OlLiIt of 
Hudson's O"y Ilnd the I'IV,,;I'!! Itowillg iuto it. 'l'hllt ... 11 tht: 
l'ej.(ions w08twurd 1'1"0111 the .hor!!s uf the lhLy alonl::' tht: ~reu.t 
nVt:n, t l'.Lu t.llrieli of that iniu.IlJ lIea, 110 rnr L'\ thOllC .tream. 
ar" n .. ~igalll{> fOI' the purpo-te of trlllJe .. lid COIlllnt:I'ct!, are in
cluded III thl' g,..mt. in "tI't:r word!!, tlleir limit, extenJ 11.$ fnr 
WtIlt M till' lu,a.l-of the w"ter-shed., whtre IIllvigll.tion ee~. 
in iOD/lituJe w~t, 95. Ai8uming thi! view ko be l,.'OI·",ct, yet 
the AtI, .. I ...... ka "'gioll wouhl not L.: illclud...d within tilt! w~t
e.nl IlOund" l·i ,,~ uf ti,e Ull llf'IIIIlY',. territory The I::lk,ur Alhll_ 
bask .. Hiv .. r , ri5t'3 in th" R ocky IlIuunt .. illll , II.nd II.ft,,:,r tluwillg 
north Homl west 300 IIIlld. di>IChllrj.\'u iLli wu.tt:~ into Ilike 
Athu.h<Lllk ",othel'wi.'le k nowil Il.'o th .. lUKe or tht:! H ill,., By two 
outlow, the waters of Illke Ath .. Lukll Itnw into PIlH.Ce Ri~'er, 
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&l.I IItHueDI. uf the WIIoC K.en&iIl , throug ll it ttl the I!'rozen OCMD, 
It il idle, th llS rdore, in the Opillioll o f the Court to contl'nd 
Ioh a&. Rat Ri ver or the Atlul.l".,,, .. Coulltry lire or were t!ver 
wi t h in the chutered limiu of the BUl11OII'I &y territories. 
Beron! Jellving thi~ bnt.llch uf the CIl5e. it Inll.y be pruper to 
refer to th ... t rl!uty of Ryswick. in 1607, betwel!lI Grea.t HrHuin 
IInJ .'nwce, "lid tl.1!j() to the treaty of Utrot.cht, bt:tWllell t.he 
MIIlI! poweD, in l7Ia By the 7th lind 8th .rtiel ... of the 
fonner t.ruty it. iii declll.rt!O.l anJ IIogreed that. "V II, And in 
.. l ik~ mallDer t I,e KinK~ of On:",t Brituin 8111,11 I'ulnre to the 
.. m~t. Christian Kin~ 11.11 countries, i8land., forta and coloniea, 
.. wilerellOevt!r sitU.lt!J, which lhe French did posseas bdore 
" tht: '-Uid Jcclll.l,,,tion of w.r , .nd thi9 regtitotion 8h,,11 be 
.. m.we on hoth :.idt!I, wit.hill thtlll.pIl.CI o(,i:.: mouths,or IOOner 
.. i f it ~H he dune_ And to thll.t end, immedill.t.ely .fter t.he 
.. r.titic"tion of iu trcII.ty,t:ach of thlo! lI&id Kinr sha.ll deliver, 
" or calise to be deli\ ere<I, to the other, or to commiMionen 
" autho rized in hiJ name for that purpose, till act.! of eonces
.. Silon , in>ltruUlentll, and necessary Ordt!fS, rluly mllde .ori in 
.. prllper (OI ' III,:.U thAt t.hey UllI.y h"ve thdr etfect." "VIII. Com
.. lIIilS!iontlr.! JII"II 1'Io;l II.ppointt<l on bot.h 8idell, to eXfl.l1Iio6 and 
" .Ic t.uulint! tlae rights tl.ud prde otiion8 which either o f the 
" Kinb~ h .. J to thl! place., situated in Hudlilln'J &y; but. tbe 
.. po!WCtlSilln of those plael.'8 which were tukt:n by t.he French, 
.. during the pcal-e tllIl.t. proct:ded this Il rt!!len t Wl\r, and were 
.. l't'(Akt'o by the ": ngli!lh during thia War; ~/u.l.U ~ uft to tlu 
" Frenrh . 1.y virtue of t.hefvrt!fOing arl icu ," Thest commi8-
ai"lIers WeN! IItlmed, but. nel'er reported, By the 10th art.icle 
of th t! treaty of Utrekht it is proviJed tI ,a t. .. X. The said 
" IIICJt1t Chrillt.ill.n King IIhall n!store to t.he kinwloUl lI.llJ Queen 
.. of Orut. Brillt.in, to be poaatllUd ill fu.ll T1.IJht for n 't!", the 
"t.UYIHld ,'Tldtlf of Huchon , t~e 'her witlt .tll Imidt, Ma" 
.. «u ,co ... ",t" "ver" and plrtUS .. tuate ill tltt lKJid bay and 
• IItnlitll, ulld wltirh btltm.q th'Teunto, n o traelll!)f lanJII I)f' oJ 
"!!ttl bf:il'.Q t'.J:ct})ttd, 14Jhid, IIrll! at 1"'tlJtll t (X.'8dUJijtd by the 
.. P'f'tllc/i 'l.I.bjl'CI' nf J'Tanu." The )-Iu.lttOn ', &or territory, II.!! 

de>OC nlot-d in tlae I .. tler t.reaty, would seem to loe restrickd to 
the lillllu contended for by u,rd Broughll.ln. Nth er thau to 
thollt! laiJ do wn by ~ir Samuel Romilly ; and in any CMt', r 
belil!ve, ... beful'e HLll.ted, thtlt the Athll.b.l.3ku regIOn WM 
beyond and without th e chllrtered limits of the Company, 
and could IIllt thl!rerm~ collie under tile operation of thll.t. 
£nl.nL. 'I'hue IIIIlY, nlOreoVtr, bot: UI·pI another relLSOn, .llId, in 
my o pinioll, lIuccl!>ollfully, why the Alhaka.sktl. country should 
he I:xchllh:J rrom tI'll li.uitll of the Hlldll.On &y t.:rrilory, II.nd 
an argument lIlorl: cnJ:t!nt thtl.ll th"t l.o 00 fouTld in the vlI.gue 
ancl .loubUul urlll_ of the Chll.rt.er, It i. ,Ieel .. red by thll.t 
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",,,,,rk .. bl,, ill'4trllnltut. that the gl"lU\t )~ made I'lf .1: thOle 
_ .. bAy., .tnt.its, &te. , togdher with 11.11 JlI.od" and t.erritoridl, 
k. th.t are not .. I~ady actually ~ by or graotA:d to 
any of our lubject., QI" 7JO#I«1fIHd by the • .wj~I" "I u:ny oilier 
CAru.tiulI P1'illu o. Stale. Now, lUI I hAve befure ~mlLJ'lu:d, 
it .Pllellf'1l t.o me to bt- beyond collt l"Ovenly that, in 1670, tht 
Atha 'o.I.tkll. ~ountFy belonged to the Crown nf Fr.nce. It hoW 
pre viously been di8COvere..1 by F"t/leh oo[oni)ju and been 
more Qt' leu tltptorW II)' thue "dvl'l1turenJ Ilnd thf' trading 
comr-uie.l of New .. nd Old France. It i. true their Afottlenuml 
anti OCCul\IIlion Wa.\I not prtCiSt'ly that of col{,ni.u; Lut they 
were trn( tMi with tnt.dinS po!It.!I. ex plo)'cr'II, hllllt.era, dillCoverert, 
carl'ying nn Il trll.ding intel'COu..- with the IIdive", If thill be 
kue, .. nd there elUl be no .Ioui'll .. f it, the region in qUhtioD 
was tllIpreul, eJlt~epkJ out of tll"t gr"ut, dnd Iu~h WILlI the 
opinion of Lonl UroughI.m .nd hi~ UoJOCiolt..: Counsel. But 
admitting, fa r the rurpotle of con~linl{ to the Ikfeod"nt.1I 
thlll un lie j;l'1'lUIto!< ,thll.l, in lBOJ, tht' AthulJtl.:!k" Ji"triet wu 
ioclud~d within the ..... etilern limits of the Hud~1I Bay t..:rri
lori". , .. till that portion of the Common Law of England whh.: h 
would pr,' vuil there, 11~ " very I'l'"trictetl ."plie.tioD; it 
eoulil lie ou.Illlini!lwred .nd cufon::e<1 olLly II.mollg, dud in Favour 
of, "tid .gOlin!lt thO"lC "who ~1011!Jtd If) /I,t COHlp<,m!f III' lI.~I'e 
lit, j l 'f1 u),d,r thtm ," It ditl not apply to the IndlllDs, nor Wf'n,l 
the """tive I ...... , or eUJ'ltom~ aboli ... lu~ll ur modified, alld thi, ill 
un' l"c~tlolll,hly true in reg-mi to their civil right& It is cl&.Sy 
W w nccive, in the cue of juilll Ot:cllpu.tion of exko",jve 
Cl)u ntritell by Europeans anrl nllotive uationM or tribelo, thllliwo 
ditferent liystem~ of civil ami e\' '':1L eriuOlJL.I I"w m"y IJrev .. iL 
Hj~tory is full of su~h install~es , ""d tile dumilliollS of the 
Briti~h <'; I'OWII uhitoit C>lkII of th.t killJ The Charter did 
int roo.hll:e til., Engli~h I"w, bllt did not , Ilt tile sallie tillie, 
m.kt it .pplicuhle generally 01' in , li~cri"lil1nt..:ly, it did not. 
.brog.te dill Indial1 laws ano! UIIOIgllll, Tho; Crown h~ not 
done..o, Their Illw", of mnrrill.ge tllti"t(od ,lnd clti;lt unJcl' tIle 
Mnction I"'lel pfO)t4;:~tion of the Crown of ~:l1gllm(I , and Mr. 
Connolly miJdlt hind himlll!lr as well by thllt I"w, os by the 
Common 1...&w <!.( Englllnd , It ill .. till fUI·th r r «Iot.!nd.,..1 that, 
by the trellty of YUill, ill 1763, 1,y nhidlll.lI till: Fren~h pas _ 
_ iOIl8. 1Il the conLinent of AlIIeriu were CfflOO by Ft ... DI:*, 
to G I'~"t Britain, the ~orth- \\'est lVali br(lllght, not ol1ly under 
thll Jomllllon uf En~lnIlJ , but thll l"tJ IIlIilOTl law II f the rtlll-Inl 
Willi i }/ffO I'u:!" introJuc...~ 1 inlo th"t ~ullntry As" IlUltt.!r o( 
f&Ct KIIlI of l'ut.Jic I"w , the tru ... ty In 'luL"!Itiun .. ff..et.Old no Iiudl 
~h&n /! .. 111 th .. In",,,, "f tt...: territor'y It will be nbeen'ed thtl.t 
betw ..... n 1070 11.1\0\ 17 6:1I1eal 'l~' one hundr ... 1 YU""S Imd el"p»t'd, 
anti during thut 11C1>ioo.l the F rell~h ~(Jloni~t.. 11.",1 French trll,t-
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illjt eumpdiu hw lIIade Mllt.ltlll~II\1i 1I0Il\.1 ~tabh.heoJ '1"Ikt1a,l 
poelA .. fltor u the ftllCky MountAin>!, dill.t these countri. 
were in the oocupatiull of the FnouCh, .. nd tll.t. nu change 
cou ld t&k~ pl~tI in their III.WI, or ill th@. Indian Us.,gel,eJ.CflJ" 

by the npreu will of till:; eon1lueror, or of the IOvereign 100 
_hom the c&MJion ""AM mtt.J1! [find in lhe proclamat.ioD in 
purauaoce of th ... " ll'f'I,C.y dated 7th (kwber, 1'163, th. follow. 
Ing c\auSf": " And WtI do further decl.~ It to be QUI' royal.".ill 
.. . nd pl-..ure, for the present, lUI .fore:.id , t.u I"t!:8erve under 
.. our ao ... e~igllt.y , protection, 11.:1(1 dominion fur the Ule or the 
.. . id 'udians. "II the I.od 1m. territoriu not iocluded withio 
" the limita of our lJil,id three new gu ... ernmeu~. or within the 
" limit.! of the territorl' gnulkd to the HUIIIOII'. &y Com . 
.. pony; .., .110 aJl the anJ 30d krritories lyin,ii:' to the wut,.. 
.. w.rd ur the sourcel uf the river. which fll.ll inl.o the 6ea 

H (rom the west and north-west lUI .. foretMlid ; and we do 
~ hereby IItrittly rorbill. on pain (Jf our dilpleuure, all our 
• I'JVinjl .ubj~ta from mM.king lUIy purch......e8 or .. Wemnlh! 
.. wllUtet;er, or ltLking ~ioll of any of the lanIDI above 
.. ~rvC(1 without our 8tlpecill.l leave "lid lic~nce for th .. t 
" purpo..t'lt! 61'11t obt.a.inW." There is nothiug t.o l.oe fnuud ill tbis, 
ur in II.ny luL~4uent plvcl,uulltion, aholilihin~ or changing 
th~ customs of the Iodia.oa or t.he 11\1"11 of the French seule". 
whatner they way hue been ; nothing which iutroduet-d the 
EI12IWt common law into theR terril.ori~ Whtn Connolly 
went to Athal»sk.., in 1803, he fuund the iudiilJl usagea ... 
thq h..d nitlt.ed for "gu. unchot.ugeJ Ly Europe .. n powtr or 
(;hri8tian legisl .. tiun. He ,li,1 lIot !.Ilke Euglitlll law with him, 
fOI" hilt k.ttleul~nt thcn~ Wtlolf not preceded by di:.coverie. 
u"we tither by himsdf or Eugli.o;h 1l.Ci\'e ntoN:rs, oor was it aD 
oninhabitecl or unoccupied territory. Thi. pretenlion of the 
ner~nd .. nt, tlu~rtlforf . that. to tht fsclullion Ilf the laws and 
CU:.100la of the nativel, tilt! COOllooo law of i=:ngltuVI prevailed 
at Lt River io 1803, or II.t /lny lutwoqueut period, must be 
over.rult:d, an,1 ill rloing 110 the Court m ... y remark that it 1"11.1 

not oompeknt in allY <'6.!i8 for Mr. CODlloily to carry with 
him thitl COlumOIl law of Eng-Ialld to R...t River in his ko .. p. 
lACk, .. od much leu could 116 bring L..ck to Lower C .. n...J. 
the I.w of repudi"tion in" hark e&ooe. If he could in tllia 
." .. y e&rry t.he Illow of ElIglanti thd~ , he i~ bound Ly it, 100II I 
vi~w the fact of tilia tMe ; "nd coming b.l.ck to CAned .... 
he e&nnot bring with him, or invoke thO! Crt'1l 1 .. 1" of divorce 
.. t _ill. I h ... ve dwelt upon thi5 hnmch of th" case at gTll&Ulr 
length th&D it would seen to ~quin, t1lrougll deferenc., (or 
the ... rgulneilli or the Defelld&nt', C()unoHll, ,,"11 not ~u. 
,h., queltion WOlle preaellting any ,lifficulty,UI' in the opioioll 
of the Court lu.c.lptible of a dount. Tile PI"intiH'. counNeI 
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_rued to attach "try little impott.&nce to i~ .itb.r becaUM 

~ey thought it too cil!4r, or ~rh"pil imm.~ri .. L I CfJrne 1I0W 

\0 the l<'Cu, and the law of the case claillling RIVAl c101i1e and 
all:.:iOIlI consideration. Before, however, proceediog aD)' fur_ 
t.b.er, it may Le'well to ltAlte tome gentN] priuciplte applicable 
to tho law of marriage ; how that iutltitution w .. considered, 
.mI what were the ceremonies obikrved in lOiemuizing 
matrimony among thf' principal nationt of Europe, prior w 
the Cou ncil of Treot, til .: ordinancea of the French KiugI 
and the British M.rriw.ge Acts .., they are c.1le.J. All nooe of 
thcte lawl were ever proUlulg .. ted. or in rorce at Rat River, 
we Dlled not carry our investiglltions iow the l-eligioua 
custom" or obaervlI.llc('i of IlLore recent times. By the law of 
o.ture, .. IlllLn and .. woman, without religion or law, ha,\", tht' 
right, it. ill said, to forul I uuion upon .urh eonditionll aa they 
lDBl chOOlkl to impDIMI. By the lll-w or nlllions,IU rommullitie& 
.hlch ob$en', til"" Ilw, hue Ilf;~l w r~uile u.II hushl.ud 
BOd wife penKIns vf the oppo::ll te ~le., who in their union 
h,v6 obkned nnd fulfilled 1\11 the lll.ws in force rolli-live to 
IlIltrillluny, in the country which they inhabit or where the 
oDion il formed; u.nd, h,r the Ci\'il. lll.w, 6I&Ch nl\lion h ... 
• tablishl'<i cert..in fllrllll\hli~ upon the ubeen'",uce nf which 
Yle Villi lity o f marri~ d epends. III a stille o f na ture. the 
coolra.ct 1111.. IM:n defined Ill! C'QlIlrachur qu.o perlKJn(fl cQTpo_ 
ru.m .uqrt,.,n dOI,linlum mutu.o tNdlt"nt tl rtclpiunl. Hr 
lhe CIvil law it hILS ~n n!gardl'd oCt COntradu, quo l~.fll\ 
...ala P",..,MHlU' Mtt tl mutlto oorporum Ifuorum dumililU)" 
b'odUlit ,1 recipu .. ut "io far as IlIllrril\i;e requiru rdigiou~ 
IIIlction it llIay bt. conlmlcr.,d lh'lri.! tl j e1lli7ltl CVlI)Ulldiu 
\ftdividl«.t; vitre retine1Uil1li:('rtlldull1 JlI'UK'.'~ptU71( ftyenl dwi
ttarU7Il et humu7Iurum mi Mum cunjugu/t''' ' Among the 
obokn pt!Qpltl Ind tlltl I ... ~then n~tiollll of antiquity, before 
!.he ~hingll or Christ, m .... riagll 111 IIIIUIY respeeu WII.3 not 
Ilolih that de~rilJo:d as esisting _mong the ttboriginlll 
il1h.bltanu of this conlillcnt. We IIIUKt, in reW'r<1 to 1Il1l1I}' of 
t.heM IUl.tion8, alwelYI> ,-,xcept th .. fllcllit)' o f , livoree /lnu 
repudilltion Alllong &<Ime_ vf the t.,u·bll.l'ielll~ of North AlIlI:ric .... 
IIlIIrrill.Kc is " it! to IIC dllllloh, ... hll:l .. l pl"II..!I UI'c, II.t the will or 
_price of "ith.,r -]>'ll ty, tll(' _mean ing of which i., J pre.ume, 
!.bllt th .. Cl!.U_ which jUlItlry divvrc" .. rc vel'Y numcruu~; 
and th"t the rOTlDlllitic~ w loe ob"ef\'~-d in tl,e exercise (If this 
muttUll rif!:ht of rcpuuintion are very few It i~ .. C lu e~ lion uf 
degree, more or le:;ll, Illld 110 felr it is .Iitrcrcnt fNII" tIll, I.w or 
dh-orre ~it oLtl\inli .,,,1 hili ol,tlline.1 am. '"!:, mauy civi likll 
&lid chrlst!!u, nAtion~ It ~em~ to bo' •• hllltted ,unollK .. II 
ehristilUis ehllt ollr Savivll r impartRc} to murriagc .1. mort: 
eoIemll ellld 1II\Cn:<1 chllrllcl.o:r th,ul it p .... viulIlIly l105!WS-Io'<i , 

rOME XVII. 7 
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... .1 UI'IIII kuluau L!.Lllulic Liu:vl"'KlaI" .... 1 lJJUUI,:IL", hvlJ dltl.t. 
it. .... elevated by Him to t.be digmty of a 1&Cr&loent, an,J 
th .. , the bond wu rendered imJIAAOluble. I hn. no good 
,..100 to dooM but th" .. "hi, h ... been the doetnne or th. 
Chureb of Rome, upoo the fir.t two point.. rrom the lime of 
the Apc*It. to the preaeD.t <Illy; in fact wo IU\VII the authority 
01 Tertullian, who wrote III the middle of the IMIOOQd Century, 
an· I of many later f.thera. that thi, wu the doctrloe of th. 
Chun:b, though of COUnIEI, it w ... extnmely difficult to 
imp,... thelia religioul IfOlemoili~ in all their strength and 
purity upon natioll8 pusillg from pagaDL'ttn to chnllliaoity. 
or 1.0 enforce their strict ob.ervltollce .. mlrlal. the corruptioDJI 
and ... iol'lloce of .. vaal Emp'r", ptorllllhiog rrollJ the .,tfelnioaey 
aoJ lic:entioul5oc-"Iof ita people. The Chun:h eame in a .. the 
d«;line. while IIh. pr.,pued to encounter with weapoM lUore 
pow.rful 'hu lhOlt8 of mlln Ule wn+.lh of the hArh.nAn •• 
e.dvlUleillg 1I0W to the destructlou of romAn power and rom_n 
ci\·iliutlon. her work of c\lnveMiion WI.IJ ,till illcolDplete, and 
h~r doctrine. w~re not entirely or w.h;qllately I,IjRrted, PerhApe 
dUring th~ ctlDluriea of aiaol"<ier. a",'I'chy and barb&,um • 
.... Iuch p~cede<.l _ad followed thtl tina.! ovel,throw of thlt 
Welll,.ern li:lllpire. it waa illlpo:t:tLhle to inculcate or to enfon:e 
th,~ dodnn~ whIch were dtltined _ad l,romulg&t.erI in lat.tr 
aml mOnl christian t.imes. I.m not, however, e.lled upon to 
dl'lerlain~ that question. hut .in ONt'r to app~illte in a .reli. 
giou, point of view on8 ~uh.rlty of thl. Im1lao mlirrl&ge, 
Vt: th .. t of hILving taken plliCe hr men! conMlnt without rita 
or certmony, it may be int.el'1!stlDg to n>fer to some of the 
(AWl! of the chrilitiao Empernnl _nd to epistles "nd dACJ"ttals 
of the PopM Constantine. the til'llt Empoo,,)r who ~knowl· 
u<iKed <.:hristillonity on the throne, .nr! nul.ny of his sUCC&.'lOra. 
,,~preMly recogniu divorce in their l"'wI~ ann 1.1 ...... mam&g" 
loy coultenl, .Ion ... We hnve Rve .... t collectIOns of Rotn"D ItLWI 

line.! the Empire beeo.me chriltlan, whIch ,leHotl whllt mlLT
riage WY undtlr theee IIlWI :-bt. Th~ Theodosi.n Code. which 
Wall pulolilh~1 in 438. and 2nd the Code of Justi1ll1l0 ",nd 
other fJ&rtl of his if'glst"tion; in them WIll be found, In the 
g~",t.dt detatl. wh~t WIl,;tltut.ed " lepl marri"r- 111 the 
In,titut.e., ws fiull the following: ~ JUllAII nuptia..'1 ioter lie 

.. CI\U ruon .. nL conlrahunt, qUI Mieundum p1"<~~, k9.um 

.. CQe"'''"t: IlllUICuli quidcm _ puberel .. freminftl II.Ulem. vinpct

.. tcot.el; lIive patres-faOliilurum Imt. live 6Iii·fll.mlil ... rulo, 

.. Dum tamen, Ii tilii-fumilill.rulU ,iot. conscnsul1l hubeal'lt pll. . 

.. .. sntum. quorlLm in pattlltate aunt. bllli lib. I, til.- X. in 

.. p,.l1lC," 'I'llil i" what tht: Digt'st calla the nuptlll.l, th~ 
fS!.Ioenti,,1 an,1 legal rite" In a lllw of Theodoriull we tind the 
followiog .. Si ,100.ationum ante nupt' .... IIel dulis iOltrulUen, 
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.. ill defuolrint, polUJ* etill.m aliaque lUI.I'!WTlllll ceubrita. 

.. omittMtu r, nullull lNtimet ob id det'l>!Ie, reet", .Ii .... initu m.

.. trimonio, 6 rmit. tem, vel 6J: eo Diltis libed, jura pos.e legi

.. timorum Iluf~rri, IIi inter pares IWllest.Rte persoD.." lIul l. le~ 

.. imptKiiente, ti"t COII~ I·tiunl, quod ipIW1"U11< eon.lt1l'u, utqu.e 
--amic()ru.m ,firk fiTmu.l.ur. Ood. 7'/, eud., lib. Ill, tit. 7, t. 3." 
Thil i~ the famoul doctrino of Theod~iu~, the youn,lter, pro
LIIulgated 42/f. aud inserted in the Theodosiau Code. It ~u 
afLer"" ... n.l~ tUiopt.e<l by Ju~tiui81l . We linol ~h~ word~ ill tht! 
third cha pter of the 220d Novel : ., NUptld4, It.8que affeeltu 
.. allern l/.3 facti, dotalium non egcnis Mig-mento. Cum eniw 
.. atllne! cunvenerint !lub PUI"O lIupti/\ o.tfcctu, sive etill..IU obl ... -
"!.ione dotil, .et propter IIUptiliOl duulltionill; oportet causa.m 
.. omninoeequi eti ... 1U so!utionem IiUt inllo:.:illm, liutcum peen&. N 

n wLII be bornfl in lIIin.l th ... t these peeuniary arrangement. 
were n.)t _ntial to the III1Ln·i...ge CUlltract; Lut they were 
regarrled .., evidences of OOllllcnt., alld thcir omission gave rise 
to eerinUI difficult.ies. In hi~ 74tll Novel (App. 4), WI! find the 
law which defines Ulore ill Ilet.llil thtUI tIny other whlLt IhILIl 
constitute I. legnl IIIl1rrillb<e, but nothing ill tlaid thert! about 
lUIy fl:!ligiuufl eereluouy. Be ..ayt : "Et "ntiquis prowulgatum 
"ellt legibu .. et a nobill iPllill lIun! hwc eooem eoudtitut.8, u.t 
" u.liam nUJlIM extTa dulruiu docullle'ltu ,;r, lOlo ufftetu va
• Ua.'lJt t/ 1"(l.tt ~i'IJl. CILp. I V ill prine. Illtrueuntu kilt-eli sine 
"lJerieulo lIIentiellt..es, quilL vir Voetl.bat. doulinu.!Il ooh~rentcw, 
" fit idu ilium similiter nOlllinliu...t, I;t lIie .. is tingunt.ur lI1atri
\I moDi. nun pMveritate eonf\:Ct.Il. Ibid. In mttjoriLus itaque 
"dignitAltilous, et qU8'ICumque usque .u.l nos et tlellatorell et 
\I m~nifieentiS8imo~ iJiustres, Ilequc fieri hteC omnioo pati_ 
• lour ; scd si t olOlIillo el. dos, et II.Ilt..llluytiu,lill donatio, et ad 
.. omnitt I\UIB honestiorol. dt::cl;:lIt. nOlnintt. Quantum vero in mil i
\I tiil, honestioribus et ncgutiis, et unwino pl"Oft!S3iouibuli dig
\I Dioribull t:St, 5i voluer;t legitime u.1ori c ..... ul"ri, el non facel"e 
• nuptilllitt documcntM i lIollllie quolllooucumq I.e et line cautela 
" efful!!, cttillc pruootiolle hoc R.g8t, ~d vtlliat lid qUlllltum oro.
~ tionie dumum,t::t. fttkatur slIoneti'lllilllw illius .. cclt::lIilll dufcnsori; 
M illt aut.eru artnibens tr"lIlIout qutl.tunr exiode ft::verendiasimor
" um clericol"UIU, attest.oitionclu oollficl"t. (ieellll"llontutn, ~u:ia,ub 
" ilia i7ldidlOnll illa mt!lllt, IUa die m.en,i.t, ilio impen.i 'lJO!Ih-i 
• anno, elnU'uU iUo, vel'ltTtL1lt upud tu.m in tUum uratitmu 
"domu.lIl iUe e! i/l". d COI/jU.lleU ~U.llt uiteru.tri, de. £oJ. 
• cap., § I." This 1t1WII1"tioll contillueJ ulltil the reign of .Leon 
VI, ElUpHur of the Ew;t , in 911 In tilt: West, tlu.! lIuptial 
beoediction was r~IIJo:n..-d neceN>tl.ry IIluch earlier. lu his <Alpi
Wlaries. Chu,rlellJagntl, in K02, estllbli,llcd by law tho neces
ait)' or thill lluptitl.l benediction lind Lhf.- indi!S:lOlulJility of 
1\.l1U""ri1log.:. Uut, lIutwitilllt.a.nJiug thclI.., I" \\"" I think it i. tx.)'OIlJ 
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dc.oubt &hal. ruarriap were held to btl .... Iid without tllill nli. 
giOUI cenmooy, .. n1 th.t, too. immedi .. t.ely !lOU 1001Z' after the 
promulg.t.ioo of th~ c..pitularie5. The authority of Popes and 
Bilhope world perhaPl' t..e considl;lred l uffici tmt t.o eetablivh 
thai. fact. in • watter of this Kind. I fiod in the ~ply of 
Nicol .. I, in 866, to the Bulg.uianll, after stating tho cere
woni" required in the Ct.tholic Chureh to be very much the 
_me .. it now i8, the followio,li!' words are to bt, founu in the 
conclulion : " H~ 8unt jura nuptiarum ; hfI!IC Munt, pralter IIi. 
" qu., nunc ad memoriam non oecun·unt, pucta conjugionuUl 
.. ItOlemni .. Peceatum autem e&le, IIi hale cunctM. in nupti.li 
" fadfo1"6 Don inter ... eni.nt. non dicimulI, queollulmodum OI"8:lOOl 
.. vo. III!6timare uicitis; prtllM!l1.im cum tant.a sole.t aretare 
.. quoedam rerum inopia, ut ad hltlC pnepuI"'Ulda, nullum hil 
~ sutfragetur auxiliulU ; ac 7H'" hoc 'U~d secundu.m UgtA 
.. molw eGNm COnM?I'U', dflquorum ccmjunctwnib,ul "!}'ilUT. 

" Qui consen8us si 8OIu8 in uuptiis forte defuerit, cret.era Comnia, 
.. etiam CUll. ipso caitu celebn..ta, frustantur ; J u.noe Chryaoe
.. torno, magoo doctore, teBtante, 'lui ai t : Matrimonium non 
" fKit coifus, sed voluntM. Ibid." Pope Adrill.n the Second, 
lucceuor of Nicolas, W&8 "upplied to, th .. t he might deteraoine 
whether a Cl:rtain marriagl:, celebnt.ted without th;, prellence 
of a prieat, was or WIl8 oot y.lid; &nd he wrote to tbe Bishop 
of the Diocese in the following wonI, : U t aut.eRl oumis qUall-
N tio super eodero ma.trimonio de ClStero IIOpiatur, per &poe> 
" wlica. tibi scripta mandamus, quatenulf huju .. modi conDU
" bium di9*)lyj nullatenus patiari8, sed finnuu . f.cias "'toque 
" ioyiolabili ~l"Inanere. Si anim IIoliA.s persOll1tl con\·llnient~ 
" et legitimw fuerint, et oontnt.Ctus iptle leg-ibus concoI·d&oll, 
.. it.... quod 11011 yidell.tur ei de sacrill ClLllonihus oLvjftre ; pr-o eo 
" ~,wd MlCffdoa/un-it , tale matrimonium non debtt ullaten1U 
" 1-mpediri." Ibid. There dotla not appear tu huve been any 
peculiar cireum!ltanCi!lS about thillmarriage. except the absence 
of the priest ; it iii to be r"memhertld, however, that ~ve r81 
witn8&ltell were present. Pope Al6xII.ntler the Third . writing to 
tbl: Bilfbop IIf Salerno, says : " I04uisitioni tUtti tALli'.er l'eSpon· 
" d""IUB, quo si Jegitimus COIl.geIlllUII .. solemnitate qUid tie" 
.. ~Iet, I!l"Ib86nte IIII.CCrdote, aut dUUlI 91U ?lQturio, .i.cut diam 
" in quwY<lam locill adh1UJ obllervatuT, corom idoneis testibu • 
.. illterveoiat de pl"tti6enti, itA quod UIIUS alium in 8uum mutuo 
"con.se.n8~ verbis 6xpres.sis ree.ipiat, utrin~ue \~i~ndo : Ego te 
" reelplO 10 meam, et ego tc m meum ; lIVe SIt Juramentum, 
.. !!live oon, non licet Olulieri II.lii nubere, ete., Conc. Labh. , t. 
.. X, col. 1574." The _rue Pope in writing to I6U Englilh Pn· 
l.tc, the Bishop of Norwich , makes the following remarks : 
H Super eo quod es tuil litteris intellu.imull virum qU .. lIld,un 
" et mulierem, de mandato Domini utriuique. leSe in vieom 
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,. reeepiue, ~uUo ..acndoCe pr<J:Mllte. Tltt'adhibita tnkmnltaw, 
~ qWJ'" soUl Anglicana tccluiu uhWt.rt et MliAm mulierem 
~ ante carnalem commixiontlm aolemnit.er duxi_ et cogllo
.. vi9116, tUllI prudenli8:! I.oI.likr JUlCimu8 responJendum, quod 
.. ~i primus vir et mulier ip~'l pt'ri con~'mllU d~ preseoti .teSe 
.. recepo:rint, (,Iic?ndo unue ~Jt.er~ : £s::'~ te rl:Cipi,! in meum, et 
N ei;O t.e reciplo In meam ;etuun81 non Int.erctlSSolri t ulla soltlrn
" mtas. nee vir mulierem carnnliter cog-nayerit, mulier ipsa 
" primo debet re8titui, CUlIl nee potuerit. nee uebuerit, post 
"talem cousenlluln, !ilii nllbere. Antonii Augustini antiquie 
N decretMolium collect janet. POoris, 1621 , p 103" Innocent the 
Thin!, replying to the Bishop of Brent, ~y9; " Paltuluti 
- utrum ex spfitl verbis, et ex Qllihu8 mlitrimunium cootraha
.. tUI'. No:! igitur illquisitiolli tu~ t.olliler respI'lndemus, quod IUA
.. t r iTnonimli in ventat.e contrahitur per legitimum viri·d lllU

.. lieriscollsellsum: lied llecel\Slll·ill. lIu nt ,quAntum ad eeclesiam, 

.. verlm conS('1I8um exprimentill. th I,ruellti. Decretal. Greg. 
• IX , de ~pOIl", et matr., cap 25." In the . lecretILhJ we lind the 
II1II.rI"ill.ge ,wr v~rl" l de lJr1~nti referred to in language the 
mOllt prl~ise. It Inll.y take pla.cc hefon: the priest, or ~fore 
the rel!l.ti ... es II.nti friellds of the parties; this kind of n' l1 rri~ 
may be C<lI\ trllcted without witnesses, pro ... ided belth [lllrtic! 
.dmit the fa.ct: IIond even IIlll.y be proved loy simple pre8ump
t.ioo, a!"ising from CQhabitatillll. In support of what I h!!. ..... 
here 8l.nteJ, the COllrt deems it int.t:rcsting t.o mftke the follow
illJC cit.ations from the decretals : " Er. pll.rt.t: C. mulieris nohis 
.. ,ntiUIII.lulil eat quod Andrealt jurllmen tum pnestitit, quod 
.. tII.m ftb eu I.o!.npore pro conjuge teneret, et ei ~icut uxori 
.. I UIII tidem ,;erv/l.ret.. Ipsa quoque eiJem Andrt'Ae juravit !Ie 

.. ilium pro IlLIl.ri to habiturum , et fid em tlinqml.lll ... iro proprio 

.. l erVlI.turam, quo foleta prll:!llominlLtu~ A. reli4uit CIlIllJern . 

.. Quia Ilgitur nemini lied uxorem suam lioe lIJanifesta eaulla 
.. forn icat ionis dimittere. at tune eam sibi reconcilillre debet., 
• aut ipSll vivente continere, mandll.mus, qUII.t.enu9 eumdem ut 
.. luperinJuct& dismisS&., et II.d uxorem su""m rade""t, et \mill 

" m"ritali .. !ructions pert.ra.ctet, monit ione prlllmiSo'o., per eccles. 
,/ cena. cngLl.~is, Bod. tit., cap. U., Voy. "tul8i u cl.ap II. de 
" prt8liulllptillnill, tt It c!,ap. 6 de 00 qui cogn;vit con811.ngui
.. nea.m, etc. Si mll.trilllonia itA occultb contrahuotur quod cx
.. ind~ legitim" p~b.t.tio non appllreat, ii qui ell. collt ..... hunt, 
... b eeclbio. non 'Ullt o.li'1uatellul compollenlli Veriun lIi per
.. IOnlll conlrah"n'ium hmc voluerint publican', ni"i rationll.-
• bili, co.US/l. prtllpedio.t, o.b ecclesia recipi.mda. aunt et COlli pro-
• br,mda., t.u.n411a.m ,.. pl·incipio in cccles.w cnl\"peetu contrll.ct& . 
.. Ibid. dt cla.ndl.'"~tin ll. Jispontlll.tion", CIJ,p . 2 Venians .d nos 
• Gu. ~Ull nohi~ relationll lIIoostra. ... it, 'IUu...\ in domo SUll mulie · 
.. rem q .. "'lId ..... recep"rit, de quito prolem h",buit, cui fidl'm 
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• cotaID plu.ribu. prcatiti' quod e.m ducerel ill uaorern Inter
.. im aukw cbnl .pud doWUIU viClili .ui pernoctayuit., ~I- u • 
.. 81ia not" ilia Meum concubuit, quOi pater puellttl 51111U In 
.. uno tecto inYenienl, iplum ~"III pt:r yerlJa J . pl'1ll8enti (Ie.
" ponMN OI.IejiCit. IdliOllue m&lI4!lamul, quatof'null .i inyenerll 
.. quod prim .. m po8t fldo::m pntlltl .... m ~Iloyeri t.. iplulU cum 
.... fad .. remlLQ~re. ILl io..luin llleCund. (nili OItilu OO&(; tu ," qui 
.. ~t. io virum coNitaut.em c.J .. re, e .. m dea;pou8d.verlt) lUI· 
.. h.rere f..:iu . ut ullori .bid Je ' l)On .. 1. d lIIatrim , Clip 15 
" I, quid 6dem dedit." lUulicl'j .uper matrimonio eontrahendo, 
"ct.n.li copula lu ll8l;.'Cuta, il in rade eccleai., dueoat ahaul d 
~ rocno.ct.t, ad prim.m r'1:dil"l;l t.enetur, (Iuill. liCt! t prl6lutnp
.. 'um pnlDuw m,triUlonium vi,I~IIItur, contra prawulllptlont'ln 
.. tameD bujulIwodi nou o::d VNLat.io .Jauitkud .. Ell quo 
.. aequitur, quod nee: varum U~ t\liquild ct:nsdu r niatritno_ 
.. niuw quod de r..:t.o eat po8tmodo luL...!Cutuln Eud. til . cUI' 
" 30, 10 c:.uociulion, J quote the opiuioll lI( M Agier, iu III. 
1'reatiM on Marri-.ge, vol I , pp. 122 "011 12:) "Le cunClle ,I., 
.. Trent.e, pour f.ire cesset l'incollveoitlnt. de I. c1d.nJelitillit.e, 1I. 
" urJonlle qU ol let! nUl.rillQ'dlI Otl H .... ient colltnlctls y.l.blemtl llt 
"~U 'tlO pr'scuctS rlu prupre cur6, Maill, aa .. " tlt illuinu POUt 
.. Ilnlwn~ ,i Ie condltl lln co point n'" P"-' uceole 1100 poUy ... " 
.. j'oheerve ll'ltohord qu'. eet el(anJ il introJuil'ldit 1111 droj~ 
.. IIOU\'UoU , et en coosequence Ie .. Merd plrle qu'il 1I~ ItOilra 0::.&

.. ecut8 dl.o!t ehaque ~roisae tlue trent.e jvw.r, uprll au puN.,. 
" eulion, Ainli , jusqu. c:e mOllumt.. et Jan1l tuuk..i 11::5 ~n)i ..... _ 
"o~ il n'avait poLS t:Dcore ,toe publi6, let! IUllri.;.:tll out pu !lie 

" cootractor yald.LlemeuL COlOlll oI "utrt(oil ...... 11$ I'inlo::rlltutiull 
.. ,I'lueuo pratre. J 'ob&erye enluit.e "{ut: It: ,IJere\. tlu ('(jllcil~ dt: 
" 'fnmt.e est .ubordonn';. CUlLUntl tout.tlli Idl loj .. hUlUllili~, II. 11\ 
.. loi lupt\rieure de 1111 oeCEldllit/l ; d 'o~ il lIui~ ljue!>olI nkution 
.. Cl:lU8 dlLol Ie. endroita o~ it no at nmcontre pas Je ptl.litcu r 
.. tlU tlutdce, ui personne qui en 'ienne II' place, c'e:!:t II. J6-
.. cision unifol'me des CIIooooillte.," It woul .. i be flitiJ:'uillg ttl 
cit.I!J authorililltl io liuppurt of th il view of tlttl c...non Illw_ .... 
it ltood in ~rlier times. It cen be euily unde,..tooJ that. H.~ 
.. t Ra, Ri ve r, it W&II no t alwaYI pouibltl to Ilavo:: any l>tller 
(a rm of lIIarri~, .. nd unJtl r pc-cullllr circUIII.t&OC~>1 th~ .... COUI 

be 11 0 douLt, th.t lueh Inll.rrtag", .. Wen .... glirJo::d ..s val .. 1 Ly 
tb., CAnon law. These 'lu(J t.dtiooll .. ttl giYll1l \0 l!J(hibit alJlUti of 
t.he legillll.tion of the ellrly Chrilltian EIIl Pf'nlnl in r"'j1l'rd tn 
m.rri~, .1Il1 to fl'o ve .110 what wo::rtl the opinions .. r "'"IIt: 
of thtl m<MIt 1.,llrne, II.nJ illustriuu l .monll the Popel! of Rowe, 
aod finll.lly wh ... t were the principle of tb tl ell.rli.,r <Anu," _I .... w 
io thil I"tIIl'8C t , O( coune neithtlr theie Illw!! lIor the oplullm~ 
or the Popt:1!I nt'l:tlU&rily coovey wh.t w.,re the do.:trillc~ of 
the Churah, lIu.t they lore wortby of II""'" in .. cue like the 

'7 
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prucllt; they .how th ... t con"lmt WIUI the mAi .. c1,m'\;!lIt in th' 
eootr...ct. lila .. n.ligiuus 01' other cereniOnitfl wen! lIot, in e l'er), 
case, I:sscnti .. L In th", COUNit: of linle the &:c1e.tilllltiCAI power 
be<:IUlle mure BtI'jet; Ilnd tilt' doctrlnu of the Church, on these 
MuLjecu, tLlllung' others, were dcfiuefl IlIlt! proDlulgnted in thfl 
decree, of tht: Council of 1'rent. It ie unneceuary for me to 
.pe,~k of thc~e decl'eu, thq werc 1lI:,>,.:r I'ublillhed in EoSllllld 
or Fr .. oct!, IIlIlch 1",113 in the North \Vutor Athfll~kllo terrltor-y. 
We come now to euquire ",IIILt Wd the ('.mom,," law of 
J::nglund in r~pect to 1I1llrriage. Previous to doing 110 the 
Court dt't!lII11 it right to wlyert to tht: forllls lind 8Olemnitie. 
requisiw i,n Frunct! "lid i:k:utillnd !lIlJ ::ipain. In Fl'llnce, before 
the Re\'olutioll, the form of IIlo.rriage WIL!J uf II. mised nature, 
and it Wall held, by lawyer'll, that thtl CII.~nCtl of marrill.ge cou
aiated ratlu·r in the civil contrll.cl thlUl in the SI1crament or 
n:li~ioua IIOlemni'lLtion; fOl' the IIllorrill.j.,'t! luw of France Wall 

f!erlved from the ancient callan law, ~ubject t" regulatiooa or 
the provincill.l coulIei],; of lhe Idngdom, "A'reelLbly w the inde
pendenctl 01 the Ollllicall chu rch, .. nu ~ll tjjllCt also to the Call
~rol of the monarch. NOlle of the ord inllollce8 Illid declarationa 
of ancieot France ellJ1JOdy Ilnd enforcto. ill t:Xprell3 ~rm8, the 
pravi!;ionlJ of P"'pal bull.~ 11..11.1 the Tridl;'lltine decree! relative 
to mllrrillge, In an etHct of Henry IV, 1606, there &'erne to 
be Il recognitiun of thtl authority uf the Cou ncil. The lIuh9ti
tulian of lhe civil Ilmgistn!.te for tile rteleeiILtica appeare to 
oonlltilute the principal diffl;'rences ~tWecD the rulE1l abt;erved 
during the (lnrun Tigil 'lll un<l thOile of the c:odll civil; each 
uhibitinA' an equal precaution in their preliminary forms ; 
and ~rellt.M.1 ri~ht is scl'Upulously maintained ; for the decl ... 
ratioll uf the 24th session of the Coullcil of Trent, which 
"lldtll'Cd the collsent of ptlrenl.:i ullneCE' ..... ry for the validity 
of nHl.rl'itlge, W8J! prote~ted ~l\in8t on the pal't of France, Blld 
""lUI virtulllly d isavowed hy the Urdon"Hmcll ch lJI0i.9, in 1579, 
aDd loy the lIubsequent lOyll.l edict.s on thllt particul!l.r point. 
Acc:ording to the clt.'il cod .. of Fnl.nce it lItemll that !I. domicile 
of .is manth~ i8 a nect!lJSIo,ry qUlI.liticlI.tion for Dlarri~, af!.llr 
.hidl a Illuni.:!iptll oftiCt::r uf tho: comnlUne of the domidlt! , lit 
tho door of the hall o f tile CI'11l1\IUUe, pulolilhes the namea, fE'tli· 
den.:!ll , .lind IlgtI of the parties intended to marry, .IInd the 08D1et1 

and relliden.:!e of parents. After tl,is publication . II. public l\et 
ia drawn lip. 8dlmg forth the de6Cription uf the parties, and 
the d ... y , time and place of the publication, !I. copy of which 
remains fixed on the door of the hall of the communii'. until 
the ('nf! of eif$'ht ~uceessivl! dBYlj, when the pul,liCII.tioll is to 
be Nlpe-Rted With the S8m(' formll.lities. After II.. lllp!le of three 
oomplete dllyll from the ilUlt publictltion, the nl ... ninge may be 
celel'fll.teu un A day appointed by the partiel at the hall of 
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.. 
t.he wmlDlIue, by the mUlllcllltt1 otfiCtr, in ti le pr('kll~ of four 
witnuaeea. 'rhe olficflr, .fter M1drtld~ illg the parties on the luI;
jed of their dutiet, reeeiv~s their kp.uute df'el.raLiun th.t 
they take each other fur hu~LtUHI "lid wife.l1ml then , in th .. 
mame of th~ lAw, pronolillCt:ll th~ 1I1 to lill IIl11tMd ill ml.rri~, 
and a pliblic .u:t il inllu .. dll\t,dy IInlwll up anJ recorded Ac
cording to the I"w of Frllllre, it ill only in virtulol of thilJ ItCt 
Ulat the ri~hts belollging to IIlutl"illGe un b.. mtl. intaineJ HI 
that country, so thtLt., liKt' th~ marriage act of EnglanJ , the 
1110'" of FI .... nctl , as to tht fo rlll of nut.rrilloge, il> not m", rdy 
directory, but prohiliitul)' II.lttO , 'hlmitling (68 it lM!ems) no 
marriage to be valid that hILS l.e,w contracted Witlllll the tn
ritory o.c:corJing ' 0 any other form than tllll prt:I5CribeJ loy 
the civil codo: of the kingJ ':ll ll The decree of the Council uf 
'1'n;IIL was no:vel' teCO).\'nizcd ill Scutland, In nUlrriellee .t 
GI't!tna Green , tL blllcklililith hl4.!i ,~ur.plied thvpl8.Ct of .. l)l'i.dt 
01' .. "I~i!trak By til t C>tnHIl tL W, theli i~ II. distinction 
bttween the contl'lloCt d~ pr'f'ile1I!i, tLuJ tile promise dt futu.ro, 
the forUlt!r constitutillg II. glMl IIllt.rI'itJ.gt: of itO>t:1£ • the ",ther 
w,t unless full(lwed l.Iy copui li. o r ttOffio:: other iU:t which is hdd 
ill Iltw to 11.110 011 111. to tht: cArrying th t: p,'e lllibt: into effect, IOOr! 
Ulis canon IlI.w pn:vailing in Scotlll.llfl , Lord Stowell IOdjudgt'd 
tiltLt under tho: Seoth Ittw, th e conttll.Ct dt pf"uentl, dt.lt:s not 
ro:tluire con~ummation ill ordt r to l )6como: .. very lIIt1.trimo
ny ," thd it does lpMl (uctAI tt ip~ i"rt oonlltitute the reltL
tioil of milO ilnd wift, (Dall'!flUpl, va. Dulf"ympl.t, 2 HlLg
gurd'! C. R., 54 ; 4 ~ng, Ecc1. Itep , 41'15,) This ~itioll wa..s 
tLpproved iu the House of Lord" ( MeAdfll1l vs. lVulker, &c., 
I Dow" HI2.) By for~ of buch a. contruct in Scotlll.nd (with, 
out religious celd.Jratioll), Lon1 Stowtll , in the Dal rymplo: 
~, pronounCt.'tl Mis::! GorJon the legtLl wife of Mr DtLlrympllt, 
Il.II english officer, who, I1.fter IIl1l.king in Scotltlnd Il contract 
of a lIIarriage with her, WtLS IIIl1rrit'd in Englll.nd to Mi..s .'.1 "'11-
IICr!, the l:Ii!t.cr of the DucllE~S::I of Sa,int· All.ans. In Spain the 
dccret'1:I of the Council of Trent w ... re ro:ceived 11.111.1 prolllul. 
gllted by Philipp II , in his Eu ropean d",miniun... But the 
!IlWII applical.llt to her culonit:lI consisted (I f It code iSotu",1 hy 
the Council of tIle Indies tLul.t:cedcnt to t ilt. C"ullcil o f TI'ellt, 
alld II.re to \.Ie found in the code or tn:lltise ulled uu ,sidt' 
Purlidtw ami the l"wlI of Toro. The tllW of IIllirrillg'e liS COli
LtLiued in the p~Tlidt.UI is that clYnunt alOlltj(.J'iJIM wit/, lltt 
wiU 10 maTT,Y, con.dilutu murriagu." (10 How, 182.) I t ill 
IntLtter of history that mllny marrillgell wen:: contfllCted in the 
presence of civil mll.gist..'It.e8 lind ..... ithout tile Silnction or n 
prie8t ill Sptlnish coloniel\, which ntLve since ~en ced ... 1 to t ho:: 

United St..teJ. (IJ" 180) Whether ~n actu .. l contnt.Ct o r IliaI'· 
rilf{o:, mAde before .. civil mtLgi.tril. te (II.nd fulJuweti by coha_ 
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bitation ami otckn"wledgmeut). I.ut without tile prl!kn~ of ... 
pri~t, Wt1tl v"liJ, lind tlte off",prillg thel'eor legitimate 8.CCurd-
109 to tlte I"WA in I'orce in the Spanish colonies previous to 
their cession to the Unikll Statu, wn~ a que.~t ion in HulltU, 
.fe., vs.. Collinll, and it WIIS uet.!rmineu in the affirmative. But 
it may be fI..~kcd, whllt were the nature and obli~tol'Y (oree 
of a contract ~ verbct de p1'1e~nti by the english COlO lOon 

111.'01', previous tQ the passing of the M.rrillge Act, in the 26 
Oeo. 11 It wa.~ suppose<l Ly Gibhs, C. J., of the Clmnwn 
Plus, that befofe th"t, Act, lUarrilll.(I.'8 ill Engl"nd were 
go\'erntld by the canon IlLw, and tlHJ.t Ii contfllet of nl&.rrillge 
enterlld into pel' 11~ rlJtt iiI! plVI;senli IIhould btl CtJn~idered &n 
actual nJtlrritige if followed by oohabitation. (Lou/our . • tc., V8-

Tusd/lu and wifl, fI Tlluut, HaO, ... Eng, COin, Law Rep., 299.) 
Lord Ellenborough also thought tiult Il- contrlLCt of 111ll-rri~1:l 
"..,. wrba tk prttSlllli, would ha\'C bound the parties before 
that Act. (Kinq \'s. JiNlmptml, 10 r..tl.St,21l!S..) Anll the opi
nion of GiLlIII, C. J ., Iu,s !IOlne support in the I.mgu.tge of iAn] 
Stowell in Du.lrYllllxl vs. Dulrympll, But in that ca.se, it was 
of no importance whether or no the Cl\llon Il\w of Europe Wall 

introduced illto Engllll\{llI.S purtof it..'Illlws; the only qUestlOIl 
in the Dalrymple Cllse, in respect to the unOIl law, being 
whether it WIl.S introduced into the Illw of Scotland. III the 
United States, tho courts 01 sever,,1 of the Stu.tes have gon., 
quite Il.S far 8.11 Chief Justice C;i\,b" Tllu~ it has Leo!n laill 
down by the Supremo Court of New. York, that a contl'lICt of 
marriage m ... de per wroa de pa;4t'liti amfJunts to an actual 
marriage, and is 8.8 valid lIS if made in fa cie tccluU~, (Fellltm 
VI. Rud," J ohn., 52 , Juc/.:son vs, Winne, 7 Wend., 47) ; II.nt! 
by thl:! Supreme Court of Pellnllyl"lI.nia, thll-t lUarrillge is II. 

civil contract which IIlny be COllipleLed hy wm·J ... in the pre~nt 
time without regllrtl to furm. ( Hu.nil- "I, Scaly, {) Binn., 40S j 

PatterlKm VI. Uril1e8 and wife, -to How., SIl7.) And llpon the 
ground that pnrtie" hll.v., power to conll'lIct IIlarrill.ge lllter St, 
without the intervention uf 'I: clergYlllan-thR.t such is tht 
common law_nd the Supreu'e Vourt of New-Yurk, in the 
absence of proof tf) the contrary, pl'esumc,1 thi:i to be law of 
Conneeticut lit the timo! of the m"l"ri~e , which WL'I in quc-~
tioo in Starr, J:c., VI. Ptck, 1 Hill, 271. '1'0 this view of the 
COlIlmon lliw uf England, aeted upon ill the AmeriCAn Uni.>n
Ule IIlm8 taken by Chlineellor Kcnt ill hi. eOllllllentaries, and 
Judge Story in hiw treati~ on the Cnnflict of laws-Lord 
CalIlpbdl: io the caUII8 of 7'J.e Queen V8. AfiUill, called atlen 
Liou m the Houk uf Lo" ls to the filet thu.t the United State, 
.. carried th., common IlIw uf Englll.lHl Illong with them, and 
jorisprudence i8 the dup.rtment uf hUmAn knoYilt!dge. to 
... hieh, u pointtoJ out by Burke, they IUI,V8 ehielty devoted 
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ll,,: hlllIl ... .,. .lId in ",hicll lhq hll.ve chiefly "l( .. 'ellf'd.~ (10 
':~UI'.I: II.nd /I 'imt., 777 I A view "I' tht! 111.\\' ditfcreut 'mm th ... t 
.... hich Lord CaInJlloeli IIIlUght to !!lIforce WIUI lilken hy Chief 
.Iult'ce Ti,,,I,,\. 1 Ilill judJ.:'" whum f",' lo:tlfHilig "mllLbility , 
Lu ... 1 Campl.ell Ita.... Illullounct'J . ~ not infl! "ior to tltt! ,uust 
.Iilllinguisht'tl"r lUll IJn·J,·ce~f>\ eoJt'Il.\'our\.I, in tht! Cilile of 
lhe Q~w VII "hill" , to liltew th"'t the I"w L)' which tile .pi
nt",,1 COUIU of ";n~III.I,,1 IIlIVt' fru'n tile elu·lit'$t tiU1e llt'en 
ll',vt'I·lh!.l and I't'gUilLt .. d , i:. not tile gtlllt'l'Id Otilun law of 
~Ul'OP!) illlport.:J lUI '" Il(M.ly uf I",w inw En~lund , II.lId govern
ing thOlilt courts l"'\J/tI'iu v'yvre. Lut, in~tea.1 tht'l-eof. ILn t!C!cle
lJill.lltic,,1 1111'10' , of which the ~'''lII crlLl CAnon 114'0\' i~ 110 doubt. the 
~ .. i~. hut whidl h~ Ut-en IIH)olifieJ anJ IIIIt.Jr"d from time to 
tlllll;! hy lile eccl"liil.lbtiul cou:"t.ituti{lnll of the englisl. Lillhup" 
lLn..1 archLi!;hop", KIIlI loy the 1l'l{illllLlurl: of the relLhu, "nd 
which h"", ~II L.no\Oo·u frolll eIlrl)' tillie, I;y UII;! di:.tinguiahing 
title "r tile killgtll.-ccI"''';lL::Itie».1 law. <10 (,'~url.: lLlld Fin., 7~. ) 
Thc upinion of II. IlIlI.jor;ty uf the 0011111101\ IlI.w ju\lj(e!l of Eng
IlllnJ, II!! ddivel· .... j I;y Chief JUlltic~ 'l'illJlLl , Wtl.ll, t.ltllt by tht! 
111.'10' of England, ILII it Io:xillteJ At the t.ime of tll~ powliog of the 
MII,·ri.gt: Act ( 1753). II cuntr!LCt of IIUt.rriage IIf'T Vtrl,...t de. l1ru!
,.,. .. 11 ..... "" III ooutl-...·t iIlJi!>50lui,le bo:twt'1:n the P'"'tiu them
~h·t'., aHurJin!: til either uf the em.t ..... cting I'arlit:li br appli_ 
o.'l4tlOO to th ... tlpiritu.1 court. the power uf compelhng tht! 
,.,llIlIuiutioli (Jf tin lLctual mt\f1i~t!, but tll"t !luch colltract 
ilt'\'t' r conlilitute.l", rull IIInd wllltJlel.e IlIlLrrilLge in itself, unless 
i1u .. d,· in t.he pre:rellce lind wilh th.: illLlln'entioll of a milliliter 
III Iioly ur..1el"ll The opinion ddiv\·r ... d by Tiudl\\, C. J., wu 
di:.!;t:ote..1 from by LorJ Bn.lUglulnt in the Hou~e of IArdli ; he 
thllught it l't!-.m.,l;le ttl pr9ume that the t'nglillh IlL" touch
ing lIulrriagtl 'll1U th.: MUtt: with the l{ent.'r .. 1 I.w of eath"lie 
£UIUPC, uotil it Wl!.:j IIhown thnt EilKltlllfl hllJ rtlcl-oded from 
tll.t Illiw. (I'. 72:!.) He con8i.lrred that she hAd nut IIU rt'ceded 
IIlItil the MlLflillgc Act, .n.1 therefore, thllt until thlLt Aet the 
I-.:lIglilih IlIIw ~I'eeing with thlLt of lLlI I-.:umpe, II llId.rl'iage pt.r 
I~rbu ri,l p,uAt:nli v.''''-'I v",lt..1 Witlluut thl! illwrI'entiml of a 
(l1·;t.'1I1 (Po 7:'12.) With l..ord Bmllj;llIl.In collcufI't'<1 Lord Camp
l>ell (p Hli) IIIn.1 ...... rd D"l1Illlln (I' It~. ) 'I'he..">t! tlll'eu'juilgell 
wertt of upinioll tlut.t bt'£ure Lord H.rdwieke'li Act or I 75:J, 
eOlltract IJeT verba d. IH'tMt:flli WftS, hy tht' engli~h IIlW, Il 
j(1......J marrillJ.:'t' iiM1WI mulrilll,Ontum, (P d29) ; Lord C'UIlP' 
J.dl Jiltifl~ui,.ltillg between the case IIf " mere httrothllumt, a 
lIIere Il:or.t:CUWI'}· crmtrou:t p.,' l'erbU J. llrtUleft!i for /I 1I11lrri.~" 
tl,,: rt:.rtel' W bt.: follltnniU!ti, the ptl.rtiell !lut mellning to ht 
11U1lu..1,,1 and wife until Mudl tlUlt!l1IniZdtion, ILnrl the cllae of 
)HI/>li.<..rl pt.T t'c-I'La at: P'WIJt:llll without KUY cOlltempllttitlll of 
" fu\urc ecreiliony ~ nece-ary to eolllplt:~ the reilition of 
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IiU.bltDd "nJ wife. (P. 749). Rut the Chll ol!ellor (Lord Lynrl_ 
hunt) llid not cOD!l.ider th801 by the Illw of England, previoull 
to t he Mll,: ritlA'c Art. a t'onll"ll.ct of pn·!tent IlUl.';l\ge hall 80 
gre.t 8.n df.,ct I&S was tl.SCrilocu to it I.>y these three judgo:e, He 
eunsidel"Cd such a conlr"Ct a m",rriu~e for many, but not fur 
all pU I' pose ~, I!.TlU that in urtler tv constitute II. marriage in it. 
l'OmpJettl lind perfect IIlate solelllni~.Htil1n WIVI nt'ce~ry. ( P. 
g.w.,5,l Lord Cott.cnilluu laid down that the consequence!> of 
.. VH.liJ IIlarriugtl must bo.-, 1st, to JIiV6 to the WOllllLn the ri~ht 
of 8 wife in respect to dower ; 211,1 , to ~ive to till" mao the 
right of a hus\Jtlnd io the prolH'rty of flUl woman , !lrd, togive 
to the i$!oue the ri~ht of ica-itim!LCy ; +th , In impose upon the 
woman the inca.p1IoCitiea o f covel'tun'; 5t.h , to make the mllrr illge 
of eithe r of the partit'9 luying the other with t.he third ptlr
IOU void, ILnd ~hen he pr~erleJ to show by nuthority that 
oooe of the>IC oont>equellces followt!d from a Iilert! contrllct of 
marrillge per l'ffbu de pnZ8e11Ii. (P. 87K) Lord AI.ioger coo
curring lI'ith Lcrdll Lyndhurllt and Cut~nham, tile '·ote, 
were equal- that is, three for reYel"8illg and three for affirm
in,!. Accordiog to the ancient rule in the law, lItT1tptr p7"(Uu
fln.luT [mJ tltg(LlIle, t.he Hou8e affirlnt!d the judgment of the 
Court of Queen', Bench in lrelllnd, holding that Il contract of 
DHl.rriage fin' verba de pra/j/J"fIti in the PTl':>ellce of witm·s.se. 
does not, in England or Ireland. cundtitute a vlI.lid mll r riage 
a' the common law, unltll.9 It 00 11.1110 in the presence orll 
regulnrly ordllille<! minillter ; and conlltlquently, holJin/( the 
lCCu-.i who, a.fLer such II. cuntnlct with (lne worn .. n, married 
another, nut to Ioe guilty of bigllmy. (I'. 907.) By the authority 
of th is deci ~iuli , the Court of E.chequt:r has MiJ it was 
bounJ. (Cuthnwood VI. C081DlI , l3 &1 .& W., 261.) All 'his prt!
leota all II.muing lpecto.cle, I\nd no douht ill very uDsatisfe.c
klry. The <lech.ioo in th" use of th" QUU1I "". Milii", not
withetanding t he recognit.ion of it L~· tht: Court of Bxcheq'ler, 
iI Qot one by which thia court oonlll( l ~ nI it..lO;:lf bound. Were 
it neeeSlillry for me to <It!term inO! the point raist'cI in that C"'-9tl, 

hllviog mtlde ... clI.reful examiw:itioll of the question, it seem, 
kl me that I ~huulrl not. he:lloitate to concur in the opinion 
Illpre:wed hy Lcrdp; Brougham, C"mpbell and Cottenllam. 
BlIt holdinjZ lUI true thllt the com ilion law uf Eugland did not 
pr'llVll.illit Rat RiveI' in 1801'1, it bt:eolllcS unnecclISoiry for me 
too CArry the invetltigatilln fllrthu. Though even jf governt'<i 
by thll,t law, I aholllJ rt:go.rd thO! m,u'rillge of Connolly with 
Ui., Cree WOUlan lIS \"II.li.l . The la .. 's ·which oontl"ol Inurilg., 
inci,·iJized oountrid urO! inkndt:d w upernle IUt a protection 
and nut It prohibition. It ill t.o lie pl·e~ullled thll-t partiu in 
barburoullo or foreig-n countries, II,re W Le entitled t.o II.n nemp
&.ton froUl thtl .trict rull' , whcllt""r it ill .hown that ill.lUper -
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able ot.t..cleJ .. Iooe h.d OCt:II!t ioneol t h.e dcvilltion from esta
bliehed toml!; a nd i f it ap~an at the StIome time tllat the 
marri&gl'l, ' ilthoug h irregularl~ hud, i ~ in fKet II. oona fide 111M
riage, 'rca from .. U 8uspicioll of f rll.ud lintl ('1"Tldelltinity; for 
t he I .. w of Eog llI.nd io prescri bing II. form fur it.-! uwn su~jectl, 
doea Dot compel them t.o impo,,~ibi\itit:.~ ; .lOd it is difficult to 
IIUPpose, when" llla rri&ge iii l'1hown to be complete &'ccol'Jing 
La general law, that it couhl be Ileid to he II. lIullity, merely 
on MCCOun t of II. J fwia tion ill point of local furm, a rising nut of 
circum"l.tI.oc!8 which it W IIS not ill the power {If tho pMty t,.(. 

control, more especially &8 00 deny to partieli :w situ8.t.cu the 
rig htl which , I&Ccordintt' to nlltu ra l law, loelong 00 every free 
~nt, would have itO IInmeui.lw ten.lency towllrds enC<!nral,;
iog those uula wfu l connuiuns which Ilre injurious to society, 
IInri 9ub versive of mor",ls ami rtlli",ion. But however lilllil,e(J 
t he degrtle of ind ulgence permittefl in t llis respect by the 
courllt o f ot hel' cou ntries, it is e\' idellt frOll1 the valuable judg'
men t in t he cage of R udin!1 \'Il. Rtulill,'1 that those of Eng
lalld ( whilst they Ilolll it the uni\'erMl d.uthorily uf the lea; 
t.xi, in determining the vuli{lity " f marrittge, pleuded to have 
beeD had accord ing- t.o Iu.w, .~nd IIck nowle. ll,;e the validity of 
lU"rri~e, had in con for mity to its rcgu ld.tionR, without cOII~i
dering whet her t hey 8.re 1II •• we strict or leS!! cd.u tious thnn our 
own) do not udmi t opposite propositions in IlTI equal extent. 
by I"y ing dow n t~ potlltive rule, th"t no JOIII'ringe is , 'alitl t hat 
has not bt:en hud >\ecord ing to t he I"w uf the country of its 
celebration, After thel>c prelimi na ry ob!'.el"v"tiontl, it mu.y be 
well to remind lhe pll. r ties th8.t in IRQ3, Ilt /{i vun (u u Rat#i 
there were nu prie.'l~ , no lIIinitltenl, 1I0r ill it pranl() thtl.t tll ere 
were Iloy magistrlltes II.t the p],\Ce, or in the neighbourhood. 
It WIL8 1\ bArbarous coun t ry 6itulI.t.ed in th e r~mote w iJ(I t;: I ' nes.~ 
of North We~tern America; r .. lig-ion hlld not d.I:I yet pruelll. irned 
her u.u thority ; had not inclilclI.te,1 her teuchiLl~i'I, [l01" edended 
her sanctions to the dumestic life of till' inllll lu tunts. Cllrist ill
nity had not lmi lt her t~mples , nor hlid the t:cclesiliStical power 
sent furth decrees fo r the guidllllCU cithe~ (.If t,he F:ur~pt:&11 m
the rmti" e. Civili:u.tion hau 1ll1l,1.e lin SeflOI! " lIupreSSlO1J i IUIII 
ext'rt f'd no ~lu tlll"y ill tl uence over th~e wi!" "cg'i~ns "lIIl tl,IUllt: 
w ilrl"r D" tions of t he fflre'!L. Associating' With I mililn WlI.fI"l ",""" 
hun l.t:n ",nd fililumnen, and trll.r1ing, Ihl l't"L-i nA' ill trinke t.l:l, 
lIIuskets, ru Ul at peltri~, the St:rva.nl.ll IIml clel'l.::s .. f tllC Korth 
West CUlIIpuny , i t is ellSY to l:iUppnse, wcre.'L!.t \'ery. S Il CCC~~ 
ful in incu1ctLt ing morl\.lity ,unollg ,tht: lIallves,_ .". ~n WUIII 
tll. in ing th ei l' o ..... n , itCluI , withullt (ilfficulLy. he Imng-1I1~', 1 tlll!.t 
the inurconrse and tnd lic bt:tweo! lI these ruell .tll(l tht: 1>11'IlJ.!e~ 
were lint li kely to furm 11. \' l:I'y rcligi~us or 1'C li1L~d,<,'O IIIfIII",itr 
'fht: rtl. tr .. in u of ILl w, fir tilt' !OIlnetl,tnS "f n:lLgl .. " so fnl IIJj 
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ilia)' ~niloell either, it. may be p~uwed weh nut extreme
ly etf'tctin! in erlDtrolJing .\Jeh a Imsture of barbari&nl lII.od 
peculiar civilir.at.ioD lUI prev.i1~ in the Ath.buk. country 
10 1803, and previous to that time. At luth .. pl&ee, 8urrouod· 
ed by !luch inllu6llco.::i and 8uch unfavorahle cireulOmncclI, if 
Mr. Connolly, whOSe lIIoNI ell.rack,' I<:!C IflH to hll.ve b..oen with. 
(JUt. reproach. desi l"lld, whllther hom fading or inter88t.ed m~ 
'!Yeti, to td.h this Indian mo.idcli to his home, lui had one uf 
lbree cou r8e9 to pursue ; th&t WM, to IIIllfry her according to 
tbe customs "'lid usages of the Cro:e Intli"n~, to trll.vtl wit h her 
bet-Wilen three nf four lllouSIlncl Inii6ll, in canOl:e and on foot, 
'" have his Inll.rTiage so lemni~ loy II. prie8t ur a magiatratt-, 
or to make her hill concubi ne. I think the evidence in tiLi, 
caee will clearly IIhow which or thcl!e three COUnlCS he did 
adopt, IUld which of them, during II. ~riod of twenty-t'ight. 
1t ll."" he houorablv II.nd reli~iously rollow("d. Till! tint enquiry 
to be made then, ill, whether in lK03, Ilt Rat River, in the Alh •. 
!:Iuk. territory, there existed .rm>ll~ the Cr .. e Indi.ns there 
&I'Id in the neighbourhood, II.ny nll.tive usage, IM-w or custom 
relative to marri~1I M.monJ.( thtl Indians themselves, II.nd 1'18(1 

in regurd to the Europell.n t"fldent II.nrl the Indian women i if 
to, wnether that cu.tom h$l; bt.oen prov~ and whut ;1:1 thll 
(1II.tUrtl of 'it. &fore proceedill~ t.o eltlLmin", the evjdenctl of 
record, and that lIpon which the dtlcisioll of the COurt 1IIU.t 
of course mainly re!t, I m ... y ... pproprilllA:ly .ul\'ert to histor· 
ical te.stimouy, establi.hiog till! ex;.l.tlnCt' genenllly of such II. 
law or custom among the natives ; lI.od u.s thel'e wu a strik· 
iOi . imilarity i~ forms, cere~onies and u.su.ges .of marriagt:: 
among 11.11 the tribes and natIOn, uf North AmerlcII.n Iodill.nll 
(with the exception of some Mexiun tribes) froll! the Gulf of 
Mexiou to AntlCO!Jti !lod the Fro7.cn OCl.:II.n, it will be apparent 
thalt the law of the Cree, was not t'xceptional , but entirely in 
barmuny with , and conformable to the ~cneral USolges or t ht! 
lArbll.rians over the entire conti nent of North Arnerica.. Wtl.Hh· 
ington irviog, ill his Astoria, says, ill rer~rence to thia u~ge : 
~ The suitor repJl.irs not to the bower of his mistre88, but to her 
.. fathu 's lodge, and throws duwn a pn:sent at his fee~. Hi, 
• " illhes a~e th~n discl,l&ed by IOn.", ,liscreet friend employed 
• by him for the purpoow. If the suitor ant.! his present find 
.. favor in th l:! ~ye of the father, he bre",ks the 1l1atter to hi • 
.. dll.ught..:r and inquires into the ILlI te of her inc\ioJl.tiolll. 
~ Shoul,j ht: r .~IJ~W" l· be favorable, the suit ill accepted , and 
.. thl:! lov!!r lUll! to ma.k", furth",.- preklltM to tilt' fu.thel', of 
.. hOrk., e:anoetl, and ~thtr val ',laLIt'" &(.'COrdillg to the beaut)' 
.. and merit.!! of the qnd" i look 109 forwlI.rd to A. returu in kind 
~ when",vllr dilly slrall go to huulIChllping." (Cap. 56, p.462.) 
Hildreth_ in Hi, History of the UniWd State., laYs (Cap. 2, 
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",. 61) : .. Iluriage ..... 1Ort. of pun:h_, "be father receiving 
• PreMDt.a rrom "htl hus~nJ, in e&~hange for his dtl.ughter, 
.. wbQ, after a few month. uf fondlDg and fuor, fell to tb tl 
" conditioD of a dom.tic !lervanL Polygamy ..... 1Ut not colllmou . 
.. excep" among the chi",fs ; but there ,-"",re no ol.Jj~ctionti to it 
~ Every lnd"'n had I\lI U1 .. ny wifea &!I he could ptt.y for and 
• , ur.port It WIIo8 ind~, the l .. bor of their wive! thllot p-o
" ab ed the i:hi~rtl to maint.~in the bOSl,itaHty proper to their 
.. station. The lndilln husb .. nd divorced hil wife at pleuu rtl. 
" 10 cue "btl proved uoftt.ithful, he mi~bt put her to dedh. 
" UnOl&rried womllo OIightfollow, with little rel5erve, the bent 
• of tbeir ioclinationl: but tht: IodillDI of botb &eses, tI.S a gen
" tlr&l rultl , wtlre nlluarlEabltl for cootineoce. The II.ff",ction of tbe 
" womtln for their cbildren w .. ~ unbounded ; tbe f!!.tben 80110 

" were very iwlulgent." Bell, io his StatistiCIII ~Dd PhilOlK)
phiCilI Ooog~l?hy o! Nurth Alnerica, says : .. None of tbe 
.. Norlh Amel'lcao tnbed, howevt:r rude, are un~uaiot.P.d with 
.. the institutino of marri~. T I,ey geoerally are contented 
" with ontl wife ; solDetillleli tht:y take two, but 8<' ldom mortl 
" thll.o three. T hu women 1I.f"6 under: the directions of their 
" f,~tht:n io the choice of hushaoda, and vt:ry 8('Jdom u:presa 
.. II. predilection fur any particular persoo, Their courtsbip i, 
.. 8hor~ and lIi mple. The lover mAlE&! II. pretlt:ot, geoerally of 
" j(allle, to th", ht:u.d of t.he fll.m ily to which the wowtt.n he fl\f\ ' 
.. ci~lI beloogtl. Her guardifl.n's a pprobat.ion obwined, he oed 
" 1II,,"ee .. pre8ent. to the woman &lid ber a.eceptaOCH of this 
.. eignitiH her com'ent. The cootl'a.ct i8 immedill.t(>\y ma 'e, aod 
~ ~he mlLt.ch conciuJed. All thi .. is traoSlll',kd without cere
" lUony . withuut evcn a feeiSt. The husband generaJ ly carriea 
.. bi! wift! tl.lllong h is owo relll.tion8, where be either returns to 
" the teot that hit formerly iub&bit.ed,or construct.s ... oew one 
,. for tbeir owo use. They tIOmetimell, Lut seldom, remuio 
.. Il.moojit the wiftl 's I't'lat.iona. Theae coot:nr.cte a.re bindiojit nu 
" lOOKer tbtt.n duri ng the win of both pArti ... If tbey do not 
,. &grN, t he wornlln returns to her rela.tions, fLnd if they hanl 
.. II.ny ehl l,ln:n. IIh tl take! them along with her ; but, after they 
.. h,.\'e child reo, .. lfIp6ftt.tion very :teldoDI takea place. If a 
.. womlln be guilty of a.dultery, and her busbd./ld be unwilling 
•. to divorcil her, be cuts off her hail', which is coneidered the 
.. hiJo:heet diagrs.ct: ..... bicb can be put upon a female," (Vol. 5. 
OIlp. 2, P. 2;4. ) Bancroft, io hil! H iltory of the Voited SUt;.e.ol, 
"ytl {Vnl. III.. cap. 22, ~ 266) : .. And yet no oatioo b ... 
. " eVllr bt:t:D found without IOniO F,MCtical confe8::.ioD of the 
.. duty of I6l f·denill.l. Ood hath p a.ntA:d in the h~rts of the 
" wildeat of the 800. of men a blgh ILQd bonurable esteem of 
" the marriage bed, iOaClUluch tbut they uni versally Bubmit 
OJ un~ i~, aot.I bold iu riDlMion abom.iuable. Neither lUii:ht 
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• m.n-lagM be oontraet...d between kindred of near degree ; 
• the Iroqllois might ehOOlle Ii wif .. o f the .... me tribe with 
.. h;mitllf, but 1I0t of the stlUh: callin: the Al,:;:o0'lui n must. 
• look beyon.! tholle w ho Utc<l the ~lUe /o/tlTl, 0 ' rllm ily 
• "ymOOI ; the Cherok\"e would UlO~l'ry III onee " mother ILnd 
• doloughter, but would never Inllrr)' hi", flwn ilnme,lill.te k ind· 
• red. On fnrmin~ ... 11 engnp:ement, the hridegroom, or, if he 
"were poor, hi", triendSlLnd T1eighl>ou r~. mild", Il present to thfO> 
• bride', fOlth er , of whom 110 dowry W'U n ptlcteJ. The .. ~ep-
• taoce of th tl pre80nLs perfectl!\! the cuntrllCt i the wife WI4II 
• purch..,etl . antl , for II. 1Io:6Ij()n Ilt 1e.\..1t. the illlsb.i.nd , aurrell
" tiering hill gain!! .s " hunter to her fam ily. had 6 home, in 
.. her f ... th", r 'j looge. Rut, even ill mllrr illogu. the loo i"o ah. 
" horred oon~tr",in t ; .. nd , f rom Flori.la, to t he St. l..o.wreuCf', 
.. polygamy wd permitted, though lOt the north it WI\..1 tlot. 
~ C:OUH OO Ii. In Il happy unioll, II-Hectioll wa.~ ("'!it.: rOlu and pre· 
~ IIOrved : II.nd the wi lderness coulel II how wigw .. rns where 
.. oouples h",J liv~ togeth~r t hi .·ty "'lid' forty years. ' YOlt 
.. love did not alw ... ys light hi~ h"'ppi('~t to rch ... t the nupti", l, 
.. of the children of nature, and ffi",rri"ge ,' mong the fore.'i t.ll 
.. hd.d its sorn.)I'.'S and its crimes. The illti, l clitie~ of the hUIJ
.. b&nJ IJtlIuetimee drove thl;! hclpl cM wife weuicirie ; the {aith
O' It:!!s wifOl had 110 prott!ctfll"; her hu~tm nd insult ... ...! or dilltigur
.. erl her "t w ill; and dClLth for IlJultery WIIS unn,vt!ng...J . 
.. Divorce, "Iso, W;L8 perm itted e"en for ~ionJi; ~ide II-uul
~ tAlry i it took pld.Ce without formality . by I\. lIi nlple ~pan. . 
.. tion or de$t:rtion, ",nr!, when therOl WIiS no off~prlllg, WILS of 
• ell.llY oc:ellrence. Children were t ht ~trongOlst bond i for , if 
.. the mother wt\.S diSCllrded, it WIUI thl;! unwriLten III- \\' of the 
.. red Ill""l , thllt she shou ld hea-self ret.d.in thOlle wl,olll shl;! had 
.. borne ur nlu"lIed." Vol. 111., Cilp. 22, p. 226.) (S .. e C ... tlin', 
uttAln un ti,e North AUleriCtln 111,l i"ns, vol. I., Letler 26, 
p.t.ge 213.) It wuuld lJC el\sy to 11I1iItiply hi~turic.\ll\.utht)l·itie5 
Oil tllis point, both fnom ":ngliMh , American, and Fre nch hi l _ 
toriaus. They iil"C unu.nimous, "-nli .. 11 L:o to etlttLblish this In· 
di-.n cu~tom of mll. rrillge tlod it.! ineiJ~nts ; II-nd "'!IIong these 
iUCldenU!, dr· nfell .. t will is no doubt clell.rly shown. Hnw i ... r 
thi' right 0 ,liYf.)rCOl or r;> pu.\i"tion II-tfect~ the p resent ca.se, 
will be aeeu in t he sequcl o f t heS>' uLs.' r vntiolls. But we h"ve 
other evidOlnCI: of this cu~tom ; the Cou rt 11I1.~ proof befure it, 
which I Ilm bound to l-ego)"tl rLS c1lllciusiv(l; "ud thllt is, thOl 
cl.,...r and co1lcorring testimony of w i tn e.'IlOo!~ , l' roduc ... -d by ha th 
p6rtiu, .. Id pl~d on the l-ec"rd in this CtlU:le. The tirst wit
neu to who"" evidenc" I ~ hu. ll rere.·, i" thu.tof AllluLle Dupru. 
In an.wer to the IluOl~tiun 11-5 to the custom of the C ree cnun
try, he I llY' : ' Lot. fno;oll de eel pay' es t ,,\oe, lurStlu'on avait 
"envie d'"yoir une femml:, 1>11 "fluil d~m(j'1!(ler uu l~rt 
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".it woul.uit oou. la dooner, eL . i I" pete don-nait IIQ 

" fiUc. em uUa,t kur (U'heter 911.tlqIU chOlle pur rtcO'I'l'nUW
".nClt. Ordinairelllnlt , c'lIflit 1<1 fUfOlI du pay' d, donn'1" 
.. un priMn' au pm de lu jilu cWnnu etl 'I'Ila1"iagL Ce 
" n'6taiL .pu loitiib)~ d '.voi r plu, d'unl;l femme. Un lio711mt 
" qui Ua&t 11WrU oommt ctl" ifuif rtgardi com1llt hant ~ 
.. mGN, It WI 'I'IIUrlUY' it'lit ft{Jurdi oom'l'llt ltd mariagett d'id; 
" It dUN It 'I'Iluriugt, du noctll u fUWaunt comnl.8 dam It 
.. manage d lu 110Ctll d'ici , Del Canadienl IIEI mariaienL t:t 
.. fai .. ieoL dt!1 noces 1& COl/ll ll t! ai lleurll. C'lt.cit impoMiWt d, 
.. lit 'I'IUIN1" Qw,trmuml, ~qu'il o'y avu.it pas tie prelres Di 
" miniltretl dan~ 10 pays ace telll ptl. \. , J 'ai »eluvent vu faire de. 
" mui~dan'" ce p"ys, et je parle de eelte ooutuml;l avl;lC l.'On
.. n.iSli&llce. J 'ai et.e souveot moi-m~me & des ooee&" This wit_ 
OfIM Meanl to ~ a man of eooliiderable intelligence.. He i. 
k\'ent,Y· two Y8IILni of ~, .ud io 6IIrlier life had been fourt.tt:n 
yean 10 the North·We8t territory. He knt'w 6ve or :.IiI: na
tiUOII; aad Mys tha.t, in reg.nl too DllU'fi~, thi .. WII.8 the geo· 
e,,) CUltom. 'fhil ~tilllony ill, moreover, eorrobor.ted by that 
of .. Ulan of lhe n&l.me of Noel AnnAnct1, produced on the p.rt 
of the Plaintitt, Hill evidence ill somewhat rt:mlU'kable, a.nd i. 
to the followi nK effed : " TI., Indian cuMoms do n.ot diJ!v 
~ '''lU'h witl. Ttf/UTd to nlarriuqu, The custoom of polygamy 
.. prevAil1 universally among thl;l Inlli.nl, particularly wilh 
" lhe cI.i"rs, in conaeq uen~ of thei r .bilit.y to IUppurt • num
N ber of wi vtl' ; I du not 68.y tI •• t I have enf knuwn of any 
" personl beillg lOurdert'd in COIl8e'lUIlOCtl of. regular inter. 
" eoUnltl hetweeo the Itllle&, 1 h.\'e mylttlf IleeD thf'm gl't'atly 
" ridiculed, .1U1 hlwe ht'llrd the women t.l.lk t'specially. Wh.m 
" I! 111.0 and a woma.n li ve together, I;IIt'y are called WaD and 
" wife. I could Dot !ll.y that J ever kn"w of any d istinc
" tion ooing mldtl io the lndilio territory or North- Weilt in 
" regani to any 111&0 and woman who li ve together, The wo
" man i ... lwII.)'1 ~lIed the ..... ife of the Illiln with whom she 
~ live., without 1"eganl to tht "!'IIIMltl ' 0/71.Uf·riUgt. It i, ul· 
" wuy. pruunud tltal ,JII~ "UII bttn 'ft9ular-ly bought. When I 
" ... y tha.tll. iliaD cannot lelr'"Y have l.\\'Q wivillJ in the North . 
.• Weat or Hudson Bay krnt.ol")', I do not IIlllan .t~l;t the ludia.o 
N I .. " prohibits it. , Lut tllll.t t.he law of the CIVilized peop~e, 
.. that ia, the Hurl80n &y Comp.r.ny'~ ItIe rvRnt.s, are .galO5t It.. 
.. It. il only ItUmet.imel t.hat the 8ubj.ct of giving away II. girl 
" is mentioned to the rhid. aud thll.t. purely out. of .leferenCti 
~ to him . 'rhe term 1u.w, siR"nifi&i • woman or wi~e ; A y~ulI,l{ 
" wuman i. ealld. 1m! .qua ..... . A \\'011 111.11 who 11\·611 With a 
.. mo.n i. callcrl that man's IRj UII.W, which, in f"c t, nlt':",n!! a 
" ",·iIL If I hAd a sqUIlW or wifc ill the Hudll(lll Bay tel'ntory, 
" "h. would be ealled AnnllollCtl's Milia"', rneo\llioJ{ my sqUAW or 
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.. wi fe. There w .. ~ II. ch ief at F.-Mer River, whom I knew well , 
" who tu~d ten i<j U8WS or wives. His luJ illo name was Sue.
*' tau," The Rev. Pierre Aubert. P~re Oblat, k sti6ea as fol. 
w lows; "Si elle n'H'li t pH.8 chretienne lore de son union " vee 
" William Con nolly, it fa.udrait lI oe dispense sewn la reg"
.. ginb-au deli loiB tcct6rn18tiqtwl." But. he sa.ys that, accordi ng 
to the custom uf the courMy. "l'ipoux odrait du prwntl, 
" quand lu prl,entIJ i taitneacapUs ltll parents don1l(tl~m ! m 
• mariage uur filled l'ipouxquila prenait u/vr/lpou.r femme." 
This g'llutleman was eevera) years in the H ud~1l 8 1\y terri. 
tory. and hislI.ttent ion had beeu much di rectuJ to thecu~totnij 
of tho count.ry in re~arU to mll.rria"e. He addIJ: " Les priMes 
• ne /Jont alles jusqu 11. I'Isle de III C'rosse s'y Hablir, qu 'eo ran
.. nile 11;43. A ... ant. ce tempa-lll., il n'y 1l.Vll.it pas de r cg istn,s 
• d ... os ee pays·IIL" Another witn6$ of g relLt u:pcrience a nd 
intelligence, Pierre Marois, thus deposes: " U n homme par I ~ 
"ne pou ... ait p~ pl'end rc p,IU~.qu"'lll e fe l ~llI e, 0.:1. nou~ r.'::t~ar
.. dions cette ullIon eomme I u n Lon d e LUlU '] et rllUln}e plio I' Lei, et 
• union lLutjgi slI.Cree. J'ai ete mar ie Iii. moi·meme it 10. fo.o,:oll du 
.. pays. J' lIoi veeu ving-t.-trois II.ns 1Io ... t:l:: dIll, ct die ~t LtlUrtc il 
.. Y II. huit Il.D9 pa~ge9.. QU4nd on !I(III/uit .'l/! ",<urie,' d( t ll~ It 
" Nord-Ousl, It jallai.t dunumiu uu. pere et Jl" 10Iere Itt filll 
.. qu.'olt voulu-it '/!Julr, et If'its consenta lent, un demanlialt apre, 
.. au lwu.rgtui.a La pe-rml88wn de 8e marier, et c't/ttll M louiela 
.. urlmonle ; et a:pres ct/a , nOl(8 1I01U conwidirinns t.'olUnu lIUl

.. n d femme Uf11timts comlnt ici, cummt 8i nOll8 ilionlf JWI

.. 'l'"iA!s &. Nglue." T his evidence is ,.trongly, ell t irely eor robor .. tcd b, Alexander Rober~n IIond Mr H ll r riot, both men ofeduca
tion and long and "'dried cltperillnce in th" North West regiolls. 
Rober~n WM in the employ of tho.: Hud&oll's Bay CompallY: 
he entered tllll t!Cl'Vice in HSl2, rlUd t'e l nILiIl~d In t ILe NUL·th
West thi l,ty-six yt<ars. He ~'lyS tiLel'e wa.» but I'lle forlU of 
warriage in the No!"t- West, and that W'L'> the givi LL j.[ ,,-way. H e 
J&W his men 'get w i ... ~ in the W'l.y he tLlelltiO)n~, that is, 1"1"0111 
their relative~ ; t.hey gtl.V1l pl','~ents if they ple'~ed: he con~i
dered this)- IIH~ .... ilLglllLCcordin'l" to the eu~toill" of the country. 
Mr. Herriotts"'YlI :" In 11'109, went up to tILe !fuu..un'" Bay 
~ territory. I wCl nt i n the Ilrnploy of the Clom pnuy. I h,l.\'e rist;n 
.. from npprentice clerk to that of chief factOl', from the lowllst 
.. grade of clerks to the hi~ll"st p-ositivu in t he comp'lIly's em · 
~ ploy, except that of gO"'llnlor. I li ... ed in that eouutl'Y up to 
.. SeptemOer, ,11'164, constantly. I haVe met t he lll.te William 
~ Connolly there, at St"Wal't'S I..u.kc, in the yeLLI'!I 11;21'1 a nd 
.. 1829. This WdS th" tlrrit tiulll 1 Ll1et hiul, h~ WUlIlull.TI·ieu tlmn , 
" I think hi!! wife WIlS II pure Inoli"n or the C "llc'l'rihll, H" 
~ had thr"e or four childrllll" " WAeN J H(lY "n"t(lr r ied, I m.e ," 
~ /It'r"rdi"y 10 Iht "WlIOIn "I II,~ ('()Un/I'Y, w )dr}, '''HII/'!! "II 

T"'U; )i\'ll. !1 
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WJ"MIIt'lit t.cj~"n ,4. jw.tl...:, vj U"y;,1, w.,u.lll •• ~".'JII wi .... 
•• UI(Y going to ,,&4. u... girl to 'Wift.. TJuy li1.lCld tU 'Iwrritd 
" ~plt luMn maM"it.:d in t4i. In(&1Ult.'r. I CO'JUlideretl it fW 

.. bindiny UoI if e«kbruted by UI~ ArdtbWlljp. I W&II IIIl1.rried 

.. after the CUMwm of the countl'y myself. Till! first clergymtln 
.. thaL l aw in that country was in lK:M, lilt!ir namPA wore 
M Blanchet aDd Oam_, they I~rl me _t Eolmonton, on the 
" Suk .. tchew.n. Thue were t II! first pri68ta I MW .in~ the 
.. year 1809 in that coun trY. EWbaslu il from lIil{ to aeven 
M hundred mil. north from ~lle Sa.k.tch6w.m The first c1cl·,lCY. 
N Oleo that wt!nt up the English River wen t up lOme lime in. 
" the fortiea. 1 was never tht:"" DI~'Ke If. None could have golle 
.. thtre . ' ithout my knowledge. " hul'-' WU 110 court of juati~ 
.. in .he North WeilL, t!lIcept at tho Rud Ri Yt!r Settlt:munt. anJ 
N th\Lt "I. a colOpan..tiYely la~ dll.~ . We followed tho EnQ:'li lih 
M Law i it WL!l not cUl!ltoll lary for the Europc .. nfl to take ;001"1 
.. th .. n ODt! wife; it Wa:i nnt cUlitolu .. ry, for the European' to 
.. LI~ke ODe wife anJ dise .. rd her, lmd then tuke anotl,er. 7'4. 
" lIIUrriagt., .I-Ccordin9 to till. custQli~ abolle c,k,cr-ilHid WWt con· 
~ lJirkred U 'l)l(u'T"'iage jO'r tif,. 1 considered it 10. r know hun· 
" Jreda of people liviD/{ a nd ,lylDK with the W Ollllt.ll tllI~y took 
N iu I.II .. t w .. y. IlnJ without any other fnraMlitiu. AcconJing to 
.• my opinion thia IIIlU'ri.ge 11l.8te<i during the IifetiRie of the 
" ~.·tielJ ion as hinding a tn .. uncr 11.8 if lnarrit:J by Il clergyull.n. 
" I'hu first miS::lionll..fY that 1 tlVer he .. rd of Willi ng, wu to the 
~ Hed River SettleUlunt, far to the lOuth of Ui, it WIUI in the 
" vt:ar IH19 01 1820, I will not be 8U~ U to the dtlte, it llI"y 
" i,ave been in Ullti 1 never helU-d of "-nv Jt!.Suit MiS!!ionll.rita, 
N uor of IL ny Romllu C.ath"lie MilJSiollll.l'l~ hllving r~itleJ at 
.... ny of the COOlJ>&OY'. post.ll p'-"ViOOA to I!tW. These loL~t mil· 
.. lIionarieseame to the SusklLtchewu.n and to the English Riv t!r. 
" I never hearJ of, or h .... e met "-nyboJy ill the North· Welt 
., territory who lulU been IMrrieci by a. prieat or clerg}'llltW 
" ill the North-Wl!ll territory, previou$ to ei(Chuen huuured, 
" Thert! Wel~ no J esu it. in thftt c<lUntry when r went there, 
" I r6l4iJI'd n.::a.rly slcven years at the Re.1 Riv tl r SettlemcnL 
" , kne~' .11 the European settlers, there IIl1til the l&lst four 
~ yean. I nevel' met any person lh'ing at Red Ri':t'r Settle· 
.. ment who Wall Illllrried in the North·We.t tnntorr by .. 
" cldgymau r~iJt: l lt in the North West territory. preYIOUM to 
" dghtet:n humlred. I h"\'e nevt'r &eeo nor heal-d of .. IIY person 
"being IM.nied at Y('I rk Faetol'yor Norwar. HOUR, or .. t 'IDY 
" poo.t on tilt: Saskat.chew.u , by .. relideDt c ergyulIl.O, prev;ouM 
" to the yeal'ltl17. 1 know of iCltancu ot' perllOos married 
" after the custom 1 h .. ve dt!scri~ hringing their '."iYell into 
N civilized eountrit!l, and re·m.rrYInij' them according to the 
" form. of c:ivili .. tioll , but J know of no iDIlt&nee whero: tlley 
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• have been 10 brought into civiliu.t iull wilhoutgoing throuF.h 
.• that form. 1 know thllt Willill.lll Connolly brought his w.f. 
oo down to CUDadll- Thero is IlU rule uIIlOD,Ir.Il the nativeII, by 
.. which II. wife i,entitled to property by virtue of her marriage . 
.. When 8. mlt.n die •. hi8 f,umly. wife 1111 childrt:D inherit what.
" ever he leaves. Had I oome to" ci vi li:ted colUlIlunity, J believe 
.. I .hould have married $CCOrJing to the civiliztld forms of 
.. IOlemnizing ml\rri~. 1 flhould hlive done 110. to please people 
.. and to conform to the customs of lIOCiety." Jose~h Lot.rocque. 
• witoees for the def<lllce, in II.IlSWef to Il question in Cr'Olllf· 
eu.mination, by which he Will! IIoSked. " H ow did 8. chief clerk, 
.. partner or bourgeois take II.n Inditlll wife in the North Weal 
" Country l" lIIJ.ye" H" took )UJr by tile COllMut of her pa'rmt, 
• und T'datum,. tltere_ nootM1" ceremony tJ:Upt tlu giving 
.. 0/ a /£W pTutnu. The Imlll then Ii Yed with her u IODG' u 
.. be liked or ahe liked." H e adds" that h", doe. not think !loy 
.. of theSlj JO&Triage. w",re legal , beCAUse there were no priut. 
• or mioiste~ thllte." The court hliS examined with great care 
lhe eross-exlI.lllination o f t.h_ witnessef, lind II.I~ tile evidence 
adduced by Defendant on this poillt , t.ut hILS {ouud Dothin" 
&0 contra(het. or, in the 8Ii~hest· dl'A'ree , to inY!llidate tllia Watl' 
1D0ny. It "!.anda unimpe.ched, u.nd , in lily opinion, is unim
peachable. Thilf I.w or custom of the Ind i.n n.tioua is not 
found recorded in the 1I01emn ptlges uf hunl .. n corument.&.riM, 
but it is wlitt.en io the g rel\t volume of l\H.ture U olle of the 
.oeial nece:.sities,onll of Ulon..l obligations of ou r race, through 
.11 timel\uJ under .11 ci rcumstanc~, binding, ellSelitial, .. nd ine· 
,it&bh:, and without which neither Ol1l0, nor even bo.rbarisUi it
telf, could uist upon tlllrth. It i9, I think ,conclusi Yllly eetabl iah
ed in this case, t.y the ev ide nce of intelligent Ilnd Illperieliced 
men, o.s being .. n existi ng lind imruemorial uSIlgt', observed lUld 
con8eCrl.t.OO. in Olle of th~ IIlUlit SoIcr .... 1 and deliCltte rtolatio n8 of 
humall life, even II.ffiong thll barbarian" of North America.. Ate 
IUcb, with .11 iLl! imperfect ions in a religiuulI view of the holy 
.CJ'I\ment .. nd !klnctities of mll.rriu.ge,i t is entitled to the re5pect
ful eDll.9iu"ra t ion of thi. cou rt. It ex~t.; the solemn conlltlot of 
pr.rent.e, and that of the pllrtieli who chooseelU:::tl other, for good 
M foreYil. as hust.aud Ilud wife,it recognizes the tie Ilnd some of 
the lII.Cn,d obligation", of nlll.rried hfe ; II.nd it wuuld be mere 
taOt and hy~riay, it would be aheer 10',1(1.1 pedll.Dtry and pre· 
y.nsion, for .. ny IUol.n , or for any t ribun .. l, to diaregllrd thi. 
indi&n cu~tom of lI1arrilLQ'e, inspired and taught, 118 it mUlL 
have bet:n bj the 11\110' and t he religion of nature among boor· 
t..ri&.nll, y;ho, io thill ell!!ential element of a mon..1 life, approe.cb 
m neMor to th" holy inculClLtions of Chi~tianity" I apprehend 
!.bat it i6 not much more 10081;1 or immnr&.1 tllIln tht' well koown 
law. of Oretnll.-Oreeu, whicb not. only require no nlgull.1' reli-
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"iou .. ceremony, bu" eveu di~~1l1M1 with "he coll~(I"of pu-ellu : 
• marn..,., according w this ukgti of thtl Crt:('S would , in the 
0llinion of the court, be as IKJlt'mn anJ as bimlillg in the ey~ 
(I "he I •• , ... m"ny which the grelLt.ut Englisll jutlgel hllVb 
declared VII,lid. I ,il ... 11 htl.ve ocC&l!ion to refer to this morl,! pur
ticularly hert'iLfter. But Defeudllnt coutend. thll.t , even !Wmitt· 
ing the eX13wnCtl of "his IIlJiall Ia.w 01' custom, there i8 no 
legal or oonclusiveeviJt!nce in the reourd t.o show that William 
Conuolly wu eyer m ... rrieJ t.o the Cree wom~u It.c<:ording to 
thia .Ileged uugt!. If thia be true, if thtl I.e!Itimouy upon thi. 
puin" b" illepl, be not conclusiye, then there ill all end of the 
Plaintiff, caM. I oome, therefore, to the cOIUli,lllration of tbe 
proof which he h .... dducedof hisfatherand mother's marriage ; 
and thi. eyidence, if admi.!8ible and .ufficient in law , l"esulta 
(1st) from "cohabitation of twenty·eight yeaN, Juring which 
time they were reputed to be hU9b11.nd and wife, hlMl the ./,dWl 
uf Inarried persol8, and were known anti >l.Cknowledged u 
auch by all the world; and (2nd) from Mr Connollr's repeated 
and solemn declau,tiOIl8 that he hlt.Cl married his udill.n wife 
according to the u8ll.{(ea lind cust.mua of her tribe or natiou, 
a.nd .. 1ao from the statements of .!lira. Connolly herRlf, that 
.he hll.d been married in the mll.uner deaeri~J by Willi .. m 
CouDolly. I shall t!uminb, in thfl fin.t place. the proof of c0-

habitation and repute. Alell: . Robert.aon, witnt:los for Plaintiff. 
.... y. : ~ I laW the JI\t.e William Connolly for tht: first lilllt! iu 
.. 1815 or 181 6. _t Cumberland House. in tlu, North-We6t Ter · 
.. ritory. He wu then iu thtl employ of the N'lrlh· Wes" Com
.. pan,)". 1 ('ntered the aerY ice of the HudiOn &y in 1812, and 
" during my I('ryiee of thirty.six yeus, lyw tile Mid Willill.m 
.. Counolly very often at different poets in the North· Wtolit 
.. t.erritory. at which lime there were no prieliLs or minietelll 
.. there. 1 often saw Suzanne at his hoUlle, at the different eoste, 
.. and he introduced her to mt)llii Mu Connolly. ::ihe ptt.::rsed and 
.. wlI.6univenlAllyacknowledged .. his wife at the dlfiereot po8t. 
" wbllre Illlet her. She WIU C4l1ed Mn Counolly, and her eLi!· 
"dNn by Willil.m Connolly were always II.Ckuowltldged in 
" public as "he lawful iaautl of their marri~. Tbere Wtlre 

• plenty of whittl people there connected with the company . 
.. and they .11 liYed insidll ,Le fort, in the Company's Hou_, 
.. alld 1 heard them and their wivllH, ",hite I.nd Indian , ILDd 
.. their serY&nu, all Suunne M .... Willill.rn Connolly. The r.d 
.. ill, they wtlre acknowledgtld to be man and wife eyerywhere 
.. I lIlet them. Connolly made money in th t: company, .nd 
" brought down his wife and family to Muntreal many yean 
" .fter 1 fint saw them in the North· Weat. She and her chil
.. ,iren 6nt went to Sl EU8t.&che, and then callie tel Montr",,,l, 
.. wbere th.y bouded with Madame Poulin, Connully'. lIi.ttlr, 
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M She was, when in M.ontreal, e.lled old M .... Connolly. I wu 
~ intimately acquainted with said Willi"ln Connolly in the 
.. North-West,lUld he never lived with any other womlLII.than 
- hie wife, said SUZ&nne. Willi"m Connolly and 811.id Sutanne 
.. 1f~re living w~ther lIB man and wife, for about thilty yelLl'8 
.. to> my knowledge," John E. HarTiot, witnell8 for Plaintiff, 
.ys: "'fhe Indian wornIL" that the llite William Connolly was 
.. living with W~ regarded by 11.11 person81iving in that country, 
"and by myself il8 his wife. In 9peltki ng of her, the lal.e 
.. William Connolly was accusWm .. d to call her hi~ wife, and 
.. treated her I&S his wife." AmaLIe Dupras, ttlUloin pour Ie De
mllondeur, dlt: " A ee teTllpl!.la, C'l;st-lI.-dil"e vert! ISHI, et pen
.. dant tout Ie temps,j'ft; connu Mnnsitmr Cnnnolly et Madame 
.. Connolly. J'ai entendu Monsieur Connelly me dire llli-memlll 
.. que c'H.i t sa. femme,tlt elle etuit COllollue pa.r toUt. lee vOYllgeurll 
• comme II\. fenune de Mr Connolly. William Connolly et ... 
• femm e SU1.a.nne ont veeu pa.isiblement,!l.u vu et IlU &OU de 
• wute leur fllmille , prenllilt III. qualite de Illll.ri et fenlln!::, pen-
• dant Ie telllpS que je Jell ai connlls." I...tl dit Amll.ble DuprfUI 
repond commtl I'lllit I1Ull. quel<tions qui lui sont f ... ites II. co 
IUJet : QIV'.8tWII! : " Pencl,mt 'lucie laps ,Ie temps est-il a votre 
OOllna.issfulce que Mr Cnnnolly et sa femme Su~.anne ont volcu 
111118eHlble COHlmc mal-i ~t femme, publiquemellt, au vu et ~u 
de leur fllnJiUe et Ie public'" Ripo'nse : " Pendant cinq !l.ns, 
e'8IIt.-a-dire p.mdant que je Iell Ili conn us." Qustion: .- Avtlz
YOUS entendu Ie feu Willil),!n Connolly lui-nu1me clire ~ue 1& 
dite Su~a.nne etait sa femme?" RipoTlu : .. Oui, MO'nllteur." 
• Monsit:lu· Connully m'lI. dit que sa ft:mme et.ll.it III. title cl'un 
.. chef qu'il D.vll.it marne." N~I Annance, witnesa fur Plaintiff, 
.. ",: .. I then found nt ConnollY'8 post, at New Ca.ledonia., the 
• amilyof !mid Willia.m Cunnolly, conMi,ting of his wife. &II 

• M told me, Ilnd some girls nnd bop!_ I remained at New 
"Cal eoionia., wht'n MI· II.nd Mrs. Connolly were living there 
• four or five d ... .vs, and then retnrned to m.v post. They were 
.. living the)"., at tho.t time II..lI mlln ~ncl life. This I know from 
" what 1 tllbuld ke lind from whllt Mr Connollv told me. He told 
.. me eeveml tinles th~t she Will his wiftl, and" the mother of hi a 
.. children, II.nd tlu~t he had been married to her according ta the 
• cuatalo of the country ; tha.t, ot that time. he \\'11.>1 seventeen 
.. And al,e tifte",n ,when they were Illl.rried. I boarded at Pion's a 
• w~k with Mrs. Connolly in Montreal. She was then clI.lI ed 
.. ldra. Connolly. I never knew or hellrd of any mlln ",nd wllman 
"living tug-ether in the North-Wtlflt without being IHa.rried." 
• Rev. Fran~'oill M. Turcotte,de St-GaLriel.dit.: " Monsieur Con
I' nolty m'a dit lui-meme que III dite Huzanne ~tait sa femme,!Ia 
.. propre !eJlifflfl. J., I'lli interroge aur !'u>l8.ge de prIJ!u!re plu
I' .ie llr'S fp-In lrletl , f't il m'll r~ponclu 'lu'il re~pectAit trap 1511. 
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" 'emlDe pour. permettre de 'aire uMf(8 d'lIout.rea femm .. " 
Pierre lIaroia, Wmoin produit. par Ie dem .. ndeur, dit : .. Je l'ai 
.. tou.iouneonoue (SUI&DDe)pour la femmede feu William Con· 
.. nolly,et.jlll n'eae.i jamll.i. connu ~\'tl.utl'ell pourl&. femme. J 'lI,i H,e 
.. qUAtre &D8 dan. l'emploi de la compagnie du Nord·Ouelt, et 
.. di .... pt &0. dlUlI la compagnie de III. &ie d'Hud90n. Pendant 
.. &out. ee t.empi I~ j'ai connu Ie feu William Connolly, et Ia 

.. femme, l&uvageM8. J'ai hi\'erne quatre ana ~ Fort Cumber
" land, s.. femme el&it. a\'8C lui I ... Quand il noua dia~it de 
.. ,.ire quelque choee pour Mad.me Connolly, iJ noUI diuit, 
.. allel doDC fe.ire cbCi OLI ttli. pour ma f,mnu. II viVlI.it. avec 
.. a& 'emme comme lea autNl8 bourgeoLI, et ella et.it connue 
.. par &out. Ie monde I~ com me Madame Connolly. C'nt" lOa 
"coonaiUILoce que Monsieur et Mtt.dame Connolly Haitot 
.. nlllLri~ 88lon I. coutume du ptt..VI." Judge Johnson, in his 
deposition, say. : " I cannot t.611 how rang Mr Conoolly 
.. lived in the Hud80n'a &y Territory. ] understAnd that 
.. tlr Connolly !i\'ed with his Indio.n wife until the yeur 
.. 1832, I never beard that !.Ir Connolly had more thAn one 
... Iudian wife. A.nd alwaye hetl.rd that he was a mor~1 aod 
.. well ·conducwd mILn," J oseph Ma.zurette, lUlc.ien voyageur, 
dit : " La femme de Mr Connolly etait de la tribu de. Creea. 
.. Je ne lee ai ocmnull que pendant Ie COUr'$ de deu :.: "nl, e'etait 
" tou~ Ie tempe que j'et ... i. I&. lis ont V~11 la COUlme homme 
.. et femme qUolnd je lea ai connu,," Madolme Connolly et.a.it. 
"connue eptre tou. lea bourgooill ct entre tous lee engajil"Y 
.. com me la femme de Monsifl ur Connolly." This is the prio
eipa.1 evidence of the cnhabit.a.tion of Mrand 1111'>1.. Connolly, &8 

husband and wife, in t.be Indian countL·Y. The Indian woman 
t.hroughout all the North·Weat territories, at all the tradiog 
poebi and lettlement.8 there, w~ considered anJ treal.-tid by both 
nativea IIond Europeans aa hill lAwful wife, during a perioo of 
nearly ~hirl.y yea.ra; the children, moreover, wolre reg..rded IU 
legitimate, Connolly acknowleJg~ her as hi!! wife, gllove her 
hi. n.me, and bestowed it upon hill offspring, It i~ really very 
difficult to conceivlI how, upon ~uch fll.CU! pl'ovt..>d heyond the 
poIIsibility of doubt, this connection sll(1uld he conFlidered L,v 
.ny christilLn oreivilized Court, under the circumetances of thiS 
C&II8, uconcubioage, and the Indian woman &II Mr Con nuUy's 
COllcubine, branding the childrell who bore his IIl\lIIe a.s iIIegi
timat-e. But it molY btl, and it 11119 been aaid, thllt this ill pre
ciRly the way they 110 things in the North · Wt-.st. ']'hat living 
with her publicly, trtlAting her and tlcknow\.,dging her lUI hill 
"if. in that countl'Y, amount to nothing ; it is "" unduratood 
thing, .. loan f.tt.~el a lIquaw, livea with her ":' Jong lUI i,t ! uita 
him, and then dl.lC&rd. her as ho would a ,nl~tN&' It II true 
he ~hereby t.atardizM and m~kee nutcasta of his chil,Jreo ; it 
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i~ also trut: that wht!1I y uuth nud wallty hllvo;;: fIloJ .. .J, whell the 
purity Rnd dignity of iuuocence havil been ~ulJied. destroyed 
by thtl conumiu"tion ofunhlwfuJ passion, the trn.d('f consigns 
his )lIdiun wifl> Ilnd offspring to the contempt of the world; 
dismi8l:les her And leaves ller to pl\.I:lS the wrekheJ remnant of 
her life in solitude lind despair. That such is the custom of 
the country among the Ilutive$, IIIl1.y 0 1' Ililly not be the CIlStl; 
but tht! Europwn ,*,ttler cannot H.ct af~r thi~ f<IIJhion. With
out contesting thiS view of th", CIlse, without discussing ita 
outrageous II.nd preposterouij immorality, but admitting all 
that is contended for , there is something more in this case. Mr 
Connolly did not restrict his conjugnl intercourse with thia 
Indian WUlmlH to the country whtrt;' slIch extl'o.ortlinary llSAgCfl 
pn ... a il ; it WM flat only in the North -We>;t t:llit he cohabited 
with ht!l' lOnd tn:at..ed lind tWknowltdgt'd her as his wift ; but 
he brought her to Cll.ut\.lla. liod oontinut d the sa.me in t.erOOUn!(l 
snd tre!l.tnhmt here; and , in oonuectioD with this branch of the 
C>LSe , there is II. (II.ct of cOIl~idcrdhle importll.nce, Rnd one which, 
80 (ar WI it goes, hll.S recei ..... d the serIous consider<1.tion of the 
Court, not only in regtlrd to this question of repute a.nd co
hll.ll it!ltion, but also with rtference to II.nother point the repu
dia.tinll.of the first. M~ Connolly by her husbtt.nd, which will 
reqlli re to be CtIorcfully ex amined lI.od decided herell.fter. The 
proof of the fact.K jU.!l t adverted to is, in t.he opinion of tile 
Court, conclusi ... e. Henriette Routier, produced on the part of 
the Plaintiff, saya : "Je demeurais lI.yec man per .. , dll.n8 1<1. pa
" roiase de St-Euste.che, en 11:S3 L Le feu William Connolly 
., ... en>t.it dlLnli Ie mois de septembfll HI31, a St-Eusta.che, a.vec 
" sa fem me, une !l8.l1vage~., nomm~e Suz.a.nne. €It leur fami11e 
.. a.u nomhre de eix, et teo8.it mnison vis a-vis Ie magll.9in de 
.. Ulon pilre. L'aioe de s.".q eofll.J!ts est Ie Denlaodeur eo cette 
" ClI.use, qui et.ll.it alar ... fermier de M. Smith, ma n oocie, a St
" Euswhe. Ledit Willialll Connolly introduisait ladite sau ... a 
.. f.esse Suz!l.lIne 11. tous 1.,8 ... oi ... ins comme sa fem me, et J'lI.ppe
". ait Mrll. CQ'I1noUy. Elle rect""l\.i~ des ... ia itcs la, et rna mll re y 
" faj8ait ... i8it..e. 118 90nt resth! Ill. jul'lqu'/I. 1'lI.lIn'* suivante, et 
"quel'luCI:I ' ulIS de leurs cnfo.nts ant. ete bapti~es a St-Eu~
.. tache. Madame Connolly fu.isllft dee achats au magasin de 
" mon pere, et M. Wi ll iam Connolly venait payer pour ella. La 
H Demlindeur p-oUYt!.it Ilvoir II.lon! ... ingt-neuf a trente anti. La 
" prf,~ rc lJui & baptise 11:'8 enfants cst M. 'l'urcotte et il venait 
" lIOuvent flLin :. visite dan~ It!. fum ilJe de WilliRf\L Con nolly." 
Mr Turcotte, tile priC<:lt, !lay!! ; " .1 'l\.i connu WiJli&ru Connoll}' , 
" Ie pllre du Dtlflll.uJeur, JlI.n ... J'aullee 1831. C'etait a St.-Eua· 
"whe," III, Riyiere du Ch!lle, U&nli Ie Bu-Canada. 1I . WH_ 
"Hum Connolly ellt arrive a St.Eustache, avec 8& ranlille, en 
"I'automne ne 1831. S n r"mille et.lo.it oom~e de Mad'Dle 
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.• CooDolly et de plulilu", eofanta, au nOIQbre de buit ou dU:o 
" C·e.t moi qui ai baptilMS lea enl~nUl mentiooD~ dana 101 
.. uhibiLi deu .. et troiL J. Utai baptwucomme cft/a'rl.t. Ugi. 
" timet de William Connolly. Le nom de I .. (emilie de feu Wit 
"ConDollv, jtait Suunne, u.uv~. Y. Wil. ConMly m'Q 
.• dit l ... i."lime 9'" to dil. Su.MlIfI' "Ott", fYNJP""/emm .... 
The crolll-e .... ulln .. tioD of theee witnel&8l elicited nothin~ 
which m .. teri .. lly, if .. t .. II, .. f!ectM the force of their ult.imooy, 
from whicb it ia clear th .. t Mr .. nd M .... Connolly lived togeth
er u hUlb&od and wif", .. t St.. Euat.che, in Lower Cu:iad .. ; 
.. nd other witne8llea prove t.h .. t lu~ .. fterw .. rd, brought tllia 
wife and children to Montreal where they rem .. ined IOrne 
t.ime bo.tding, liMit with Connolly'l aiater, .. nd .. fter"'arda 
with a Mad .. me Pion. But there itt no &It.ti¥factory evidence to 
ahow th.t they li ved together u muried persona .. t Montreal. 
&liJea Lhia, .. haH .. Iready been intim .. ted, there itt IOmethiog 
more in thjl part of the case; in ILdJition to the evidence of 
collll.bitaLion 8.Dd repute, both in the I ndiaA country &Od in 
Lower Canada, we h .. ve tbe upre&< declaration of the late 
William Connolly lIimsdl, th"t he married Suunne, acoording 
to tll8 uAMgeS and custom of the country. The Honourable 
Mr. Justice Aylwin, .. witness produced by the defence, and 
intended, no douLt,to auaWn effectuaJly the pretensiona of the 
Defendant,depolell .. Th.t hia (Judge Aylwin a) uncle Connolly 
., told hilD th.t he WtUI I.bout thirteen yean old in the Indian 
"country, and that it wu difficult for him to control the In
" diana in their traJe with the whitea; that he had to get 110 

" woman whom he would hlLve to buy from her f.ther ; ~h.t 
.. he hitd got a chief who had grt'at interest among the In
" dillna, that this m .. n hau) anld the mother of the PJllintiff to 
" the I.te WiIIi .. 1D Connolly; when Pl .. intiff W&8 oom, be, the 
" faLher, wae only fourteen or fifteen yean ol age. and hia 
.. Indian wife woman w .. about twelve y8llor8 of age. The 
" late William Connolly'a Indian wife woman, WIUi the 
"daughterol. chillf, of whlltnlltioQ I do not know. The late 
.. William Connolly uid tbat he had bought the ~id woman, 
.. that, after the purchaoe he had difficulty with the lAther in 
.. hi. Lrade, ud u.,on the Itrength of it had been obliged to 
.. uec violeuoe to the father. Alter treating him well. he had 
.. become tractable." It doee not .ppear that Mr Connolly 
told bi. nephew, Judge Aylwin, whtlther he hiW purchased 
the Cree woman u • alavo, &8 • concubine, or as a ·wife. But 
the Court will give hi' memory the benefit of the doubt ; ~rl, 
.. al .. verT did not uiat in the North .Weat, !l.od II.S coneuhlD
age ia i1hci~ Uld the purcbuing. youog womlUl for that pur· 
p<»e ia inf.moUl, the Court will aasume tblLt Mr Connolly 
purcbued tbe Cree maiden frnru the Indian Chief, her f.ther . 
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illteoding to make her hi' wife, accordiog to t.he eUltom of 
the couotry, IUld not M .. ,II1oV6 or concubine; and, t.here i. 
DO difficult.y io thi, presumption,seeing that he lived with her 
aod ~knowledged her u his wife, .Iuring ... period of Dearly 
thirty yeare after this purchue. When Mr Counolly ..... deei· 
rous of having his two daughters bapti&ed .1. St. Euet.a.che, in 
1831, he went to the Rev. Mr Turcotte, lobe r.ril!llt or the PIU" 
i,b, and requ8Ited him to perform thlllot duty or him. lIlr Tur· 
cotte hesitatad .bout baptilling the young ladiee IlS the lefi{i . 
tim~t.e ofl'epring of WiUill.Ul Connolly aod the Ietlian woman. 
He 116yt he bad very serioul douhb about the precise charlloC' 
ter of this connection i he &liked a great number of question. 
iu regard to the Indian custom of mlllol'riage. ud whether he, 
Mr Connolly, had muried MnL Connnlly according to that 
u~. From Mr Turcotte's evidence, ConolJl1y &ee0Ul to have 
been very earnett and impfeaaive ; for the occaaion waa rather 
a serious one, and there could be 110 compromille, evaaioD or 
.moothing matter1l over, with ~he prieat, who received the 
aseurance from 1I1r Connolly that he hlU'l m"rried Mrs. Con· 
nolly tlCCording to the Indian custom ; thl\t !the Wall hill lawful 
wife I\nd that he had 8oIwII.y' 1'CIIJ>t:Cted her too much to take 
&nother. woman, and thereupon the priest baptized thl:l chil. 
dren u the offllpl'ing of William Connolly and SUitfLDUe, a 
lIquaw. The witness Annance saya; "Connolly told him lever· 
~ aJ time. tbatthe Indian woman wu hi. wife,and the mother 
" of bil children, II.nd thllt he blUi been m" .. ried to ber accord· 
" ing ttl the cUltom of the country, that, II.t the time of their 
.. marringe he wu .eventeen fLDd Ihe wu fifteen ," and it i. 
worthy of remark that, if they were married in 1803, the 
evidence of record ahowl that Connolly .t.tt.ted hi. age correct.
ly to An nance, and erron8(lualy to Judge Aylwin; for he Wtlol 

then seventeen yurs of age, not fifteen 11.1 he told hi. nephew. 
The IllUDe atatement in regard to hi. marri.ge was made to 
other witne6le8, and he seemed alway. p.rticularly deeirou. 
01 impretllling upon thOl'le he UIIOCiated With. th.t the Indian 
.ou~n wu hi. wife. Wh80t.ever may be thought genbraJly of 
evidence by the admillion of plI.rtiea, nnobjection to that dee· 
cription of proof can Le urged in the prellent cue; theae ad
miNion. were re~lI.tedly and solemnly mllde, IUld,on one occa,. 
. ioo of gf6llt dehea.cy fUlci intere.t to lIr Connolly. Thia evi· 
dene.! ia, moreover, conclullive!y corroborated hy oLher teati· 
noo", of record. The crou-eumination of these witneuee eli
cita nothing which materially, if at all, affect. thi. teatimooy. 
Thit i. the priocipal.rroof upon the point by the Plainti "', .. 
1.0 the facti eonnecte with the III&rri~ of hi, parenta. I pro· 
eee" DOW to uamioe the evideoce adLJuced 00 the other .ide. 
On beh"lf of the Defend,n'. no IBM thao fnurt.een .itne~ 
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lllt.Ye beeD enminetl. Two 0' them , Marie &urgeoill and Milrie 
Poulin, are ni&Cf!s of t.he law M,a. Connolly (Woolri~h), nd 
Judr Aylwin, who i. her uephew. All theae witnt'88etI will 
hAve a Ihue in Connolly'. e~t.at.e, provided the pruent. heir 
die. wit.hout ehildnm. Another, Eliubetb Woolrich , i ~ the 
It!eood Un. ConDolly'. ",ister. Of COUtU, al1 .t.he!16 persons ~tAt.t.e 
with a peculiar emph .. i", t.hat the Indian woman WIUI Connol
ly'. concubine i that. IIlI the offa£lring u.re illegitimate; and 
that the Indian f .. mily rec,*,ni~ Mrs. C.oDnolly (Woolricb) 
aa the ltnf'ul wire uf their reld.tive. Thia WaH natur&1 and W~ 
to be espected; but the tone of their ev id()nc~ is somewhat 
remarkable, anrl, in "Dy view of it, ia Dot very m&~n~ , except 
that of Jurlge Aylwin, who hM alAted floCtA ur gnoat. impor
tance in t.hi-~, as has beeo Been already, and .... will be !!Ieen 
Ilt~ renrter . .. M" UIoCDougalll!.liyallhe knew Mr Connolly and 
.. Julia Wooln~h well, her (Mrs. MeD's) brother wu' a North
" weater .. ud very iotimtLt.e with MI'8. Connolly; he IUld othen 
" blamed him for bringing the Intlill.D woman here at all , and 
.. pitied her. My brother pitied t.he Indian woman bcee.UR he 
.. brought ber down." She .y. the oecond U ta. Connolly WILt 

knuwll &II Connolly'. legitimate wife, Ilnd the children of the 
InJi"n woman II.S iIIt!f(itimo.te. Thl! evidtmce of Elizabeth 
Woolrich, tbe aister, who DIlLy herei:lftel' ahare in the esttLte, 
(u "he "'ys), is v~ry strooJ!' in lao~~ aud io expr<'lISion of 
upioioll. If t.he Court. were obliJ!'6d to adopt her ",8tiI00IlY, 
the eue would be easily disposed uf. It is quite natural that 
she should entt-rtain very decidcd views in a CRSe like the pn
!lent.. In my o{linion, however, tile Jcpoaition or this IlLdy U1Utlt 
be r<'ceived with gtt:!at caution, but, even taking a vitlw of it 
1\8 ravourable IlS reuon and common lleOM would ILdlllit, it 
ClLn IUlve 00 mllten,,1 cHl!ct u pon thl! ellll&. The evidence of 
the ut.her witnctl&!l<, with excevtiull of Mr Hupkins, Mr Bou
cber, and Mr Laroctlue is ilUmaterill.l. I htLve airellily hlld 
OCCAIIion to reft'r to Larucque', depoeitioo. He is the principK! 
wit.ueti8 for the defence, lind it 19 proper J should give the 
whole nr hi$ evidt'nce. It. ill very pertinent., II.nd ex hi Lila a 
state of thillJ!'8 ill t.he North· Wellt Territory in lome reApeettl 
remal'kablO;l. All he dtlpict.'4 it, there: is gretl.t. room for judicioull 
II.nd pcrbaJlll 611~lUlive refOl-11I1L He WII.8 6J:amined at Ottawa 
City, IUld lIlLY" :" I do not koow the Plllintitt'6J:cept by repute . 
.. I 1R.'1lS well acquainted with the laLl! Julia Woolrich, I,ut do 
" not kDow the other I,artics in the ClI.use I was well acquaint
.. ed with tbe IlI.te WiIIi"m COllnu]]y, the one who mArried 
.. Julia Woolrich. I went up to the Nl'rth·We~t with him in 
" 1801. We both went up .lUI clerks in the North-West COIll
.. pany. I was in the aerviec of this CompRny until it ~88 
" amlllpmated with t.btl Hud.ton'lI &1 Company. and rtmam-
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.. ed in thfllMllrvice of the Illotter Compt.ny until 1880. I .... 
"p&rtner in the Nort.h,Wellt Company, aod .hll.reholtler in 
.. t.he HudlOo'~ Bay Company. I WIIoS preaeot at the marriage 
~ of Julia. Woolrich and William Coonolly. I wu intimat.toly 
.. a.cqu .. inted witb the aquaw woman that Willialn Connolly 
.. brou~ht dowD with bim. He waf 'Iltlllt'r 'lTpUW to be maT
",.ud to thw Indian woman, but I do not know th.t irhe had 
.. DOt r.lleo in with MillS Woolrich that he would not have 
,. m&rried her. He 1J.Kl.IjOf'lt/. of hu childreft.IUld IJw l'11dian wo
.. mafl. This Jodi.n knew very well at the time that he married 
.. Julia Woolrich. I bad OODVflnMtioo with th'l Iudiaa woman 
... hout the mlU'riage. ~lu luughtd and talkd about it, Qlld 
.. ",ill tAut eli" Julia Woolrich , hud only got her UuviTl9" 
.. She W80II a Cree womlln I believe. 1 'CInde .... t&nd and apeak 
.. the langullge well . I had OC<!ouoion to see her often .. t thi • 
• time, and hiul. frequent eonver&t.tioDs with her .. bout William 
.. Collnolly'. m.rri-ge with Juli. Woolrich. She did not IU7Il 

.. to care much ubout it. Shc lodged al th .. t time .. t Pion'l, in 

.. Montreal. I w .. not much .urpri&ed at her Dot caring. She 

.. ban lOme hopes that Caooolly would h .. ve ml.JTied her : And 

.. I think if he had not faileD in with Juli. Woolrich tbd he 

.. woola h .. ve married her. But 8ht IIUmfId not aurpriMd at 

.. hi. marrying a white woman. But, AnlOog other things shll 
.. laid ' he will regret it bye Illld bye.' It is very common to 
.. change women in the Indian (:ountry. The French Caoiidian • 
.. in the North-WOIIt Company's e 'Dploy .nd the Englillh did 
.. it too. This practice w," common amongst the native" .. lao . 
.. There WL!! no cel'eOiony in those days about taking a woman 
.. or leaving her either. The womell themllelvetl did not care 
... bout it. They did not rure for their hUllb&nda, but they 
.. were vP.ry fond of their children. I 1&'" Connolly in the 
.. interim a ft w tim~. and heard of him often enough. Ac
.. cording to reputation he Will not married. That itt, he waf 
.. mar ritd acoordin9 to the ell.8tom of tJu CQU.7Itry theTt, 
.. t;.at is taking R woman Rnd sending her off' when he ple&ll
.. eJ. When I lilly the cutltom of the country, I melin that 
" the ~ple rlid that as II. common pr~tice in those dllyol. 
~ T here w&.!! not /I. leK'" binding marrill.f..re, there could not 
~ be in tbOl!e daya. Some of the aervallw of the comp..ny 
~ brought wivelj or women with tb~ln to CoLniul.a, and mar
.' rietl them tht'te l\CCording to the legal fornla of Caniul. .. 
" p n th ll contra ry, some lived with women in the interior 
~ and diJ not mr.rry them, and abandoned them, tUld othen! 
~ lived with thein , n.nd abandoned them to marrr white women 
".in the civili:t:&d world. One McIntoah, I behllve, but I alii 
': not illite that he re-m .. rried when he came with her to 
: c.u.ot.rl ... J ohn McGilvray liverl .... ith "n Indian WOtn&ll in 
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.. the iokrior, bot hE! did not marry her. HI! married 16 ScolcJ. 
" WOlll l6n, I do not know where. AII"n McDonoell brought. Iii, 
" Indian wife down with him to ClI.nada, and, I think , got 
" mll rried to her. I knew old Hughes and his Indian wife 
" who came to Canada. 1 do 110t think he -remarried when he 
.. came to Canada. They li \'ed to~ether in Canada for some 
.. t ime. I beli.we there Are other instances, but 1 do not 
.. reeollect them at preaenl There were but few of the 
" eervlUlte of the Compnnr who did not t.l.ke Wolmen when in 
" the interior and live wtth them. But there were very few 
.. who brought them into civilized socil!ty, and married them . 
.. The Cree Indians, like all the rest of tI.e tribelJ, we~ wild 
.. Mnd I18.vage, bot not mure so than the other tribe .. ..i t tile 
.. ti"m. I conllersed with the I ndian woman in q'J.elJtvtn, IJhe 
" ad'mitltd tlwt ,II' "WaIJ 1I.ot mamed 10 Mr Connolly. It was 
.. from her that I undcntood that she hAd hoped that he woul.1 
" marry her,on (f ccount of hu, child".ell, of whom he 100~ ,.try 
"fond. I rewlll.'Ct olle John George McIn toAh, who had lleveral 
" women in the Indian country , fill tiDe girlll, mOBt of them 
.. half-bretlda. He chl6nged (rom one to the other, And had 
.. children hr 1II0St of them. He afterwards marrill<! a Scotch 
" woman. Sir Geor~ SimJ>llon had plenty of women every
~ whcl'!!, in the int.tlior, whom hI' lived with when he went to 
.. the diff'fl rent plac~ where they lived. The practice WI.8 /I4J 

" very common that it was not t hought otrange. It WI'S about 
" the time of Mr Conoolly '~ lOar riagl! with Julia Woolrich 
" that I had frequ t ut convel"llll.tiona with his sqUtl.w." CRo.~ 
EXAMINED : QuUt10'1l: " WILS Wm. Counolly married to the 
Indian woman refelTed to ilccordin~ to the customs of the 
country'U Anl"Wer : " H e took (). 'I.umnan. accord1ng to the 
ClUtmn (If tI.e coltnt-ry. You TIIay call it marring" if you 
1kalM. It waf tI,. only 4;'J1d of mwrringe Ow.l could be O,~,.e, 
thai ia, take i ( woman when you plw." and kaue hn- w/,e'fI. 
you. pkUM." QII.f'titn'l : "Whllt do you ffi tlln by II. legal mtl.r· 
riage?" ..in~ : "I me.&D by R priest or minister. There 
were DO priest;) or miflist.era in the North -West country where 
M r (,..nnnoily r~ided. whell he took this Indian woman. He 
cou.ld not be married in a11y otlter 'WI"~y 1I1I1n lie wall, ncept 
IIl1tt he T/~1ght Ilf.we murried before witnl'IIt'. I c~nnot SIIy when 
ministera or c!t: .. gymen came to t he Red River. 1 do not 
kuc.w anything ahout it." QllUtion : "' How l on~ did Mr 
C"nnolly live with hia indian wife 1 A'J1tnuu.-/le too4·1.ff' 
wi. en /.e.liTst went up to Rat Rit'eT, nbu1:t 1803, IIvd kept /,er 
Hlll.ltly, ulIl il "l. went dmon to MOlltr~fl.l. He 111",1 tI. good 
lIl .. ny chi ldren by her. He live,1 with her ove .. twenty yell"', 
I never helml that he lived. with Any. o~he .. woman, tilthoug:h 
h .. might h '~V8. The mo.rnllge of W,lIlllffi Connnily I,{) ,Julia 
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Woolrich wu. not OW'!" pkluing tQ tA, IndllU1 _ .. 1£". ~ 
miyM 'Ia~ ~old«t about iI, SIlt: ~;d lICold c.. good dea~ cWcnd 
it, cl1ld Bhtt ItU annoyed. and l(Iid I, e wl.udcl 'l'tgrtt d. Th", 
Cree womeo were true to their filollCY through fear." ~io-n. 
_" Were the Cree WOlDen, Inll.rrit.-d .u; thill Iudiall woman 
W&Ii to Mr Connolly, generally true to their husbAnd.?" 
.A 118wt'>': "'fhey were so when they Welll fuod of them, .. lid 
when they were DOt food of them th",y wel'l~ not." QlUoItW,l : 
" Wh,," year did you have w II\'enkl tiuD8 with MI" Connolly'. 
lodian Wif6, .. bout hill marriage to Julia Woolrich '" A~: 
~ About thll time Lhey were manieJ, I do DOt recollect the 
year. I never saw Mr Connolly vi,it the Indian woman at. 
Piou',; he might have done so, but J do 1,101. koow." Quution: 
" WheD rOil refer to ita being common to clULilge women iu 
tIle loo.han oountry, w,"" DOt this prnctictl confined to the 
.. voya~eulli and nndeMltrap~1'8 of the CoTnpaony 1" .d 7lnun": 

"Yell,gener.lly 80." QIU8tWn:" How did II. chief clerk, ("ctor, 
partner, or bourgeois, uke a.o Ind ian wife in the North-Wellt 
country' " A'nIJWeI': ., He took hll r by thll consent of her 
parents and re lll.tionil. There WIl8 110 othl'r cerumony than tbt! 
gi'Ling of a few pres<lnts. The 1ntt.1l then lived with her u 
long. lUI he or 8he liked.~ QlLUtWn; " When did you travel 
with Ml Connolly or see him in tht! interior?" .d1M'Wtr : ~ I 
omnot My what yb&J'1l. but I ...... him at various time.. and 
travelle.J with him for weeks in canoea. There could not be 
any legal m&rriage by priest or d.rgyman in thoee days in 
thtl interior', becauae there wu no priest or clergyman there. 
I upnot lay positively that Mr. Mcintosh remtt.rried hia 
Indian wife, 1.8 I don't know oI.nytlling at all II.bout it. I do 
not koow whethar J ohn McOilvl'll.y brought his Indian wife 
to Canada or not. I don't know that J ohn McGilvmy mlU'ried 
.. Scotch woman; I ooly hell.r<! so,llWord thll.t he married MiN 
McDolllI.ld, • dliughter 01 Miles McDooald in Upper ClI.nada. 
I do not know whether AUtt.n McDonl4ld remarried hia Indian 
.... le dter he came to Canwa with her, or not, but I think htl 
did. The case of Hughes is the only one oI.01l.IOg¥t gcntlemen. 
I remember, who lived with hia Indill.O wife in Ca.nl&da, witb. 
out Nlmll.!Tying her according ko the form practised iu Canada. ~ 
C{ltution: .. Were you a partner in the North We8t aod Hurl
.,0'. Bay Companies" ..i71BWer : " I had shares io both 
Companies. I Wall a partner in tht) North West Co., aod alllO 
a .hl4rebolder in the Hudson'lI Bay Co.H Quation : " When 
Mr. Connolly'. India.n wife aJmitted Lo you that IIhe waa oot 
married to Mr. Connolly, did /lhe not m6ol.11 IICctJrdiog to tbl! 
CUlLom of Canadl\. that i ~ to 811.y. by a prie8t or clergy mao , .. 
..i'MWer : "Yea, I believll lID. liltlrtl WW\ neither priest nur 
clergymfoU tbe~ That ljut'lltioo . he could oot an8wer, bt:.c&UiM 
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.be did ... kDOW an,&billl about. iL. In a ......... ,btl did 
out. IIndera&and wha& marn. meant. ,b. raptct.ed tbat Mr. 
CooooU, migM how Jr"pt .\M,IU tA.y do i. t4t Indid", ~"'" 
t"". She h...J alway. bleeD li\'ing wit.h him lip to tbat Liene .. 
far .. I how,"' QlUltiOft: "' MenLioo how loog Joho aeo,... 
MoTa~iab lived with ooe ot the girl. retemKI t.o. and where ,. 
,A""""",: "He took YlM:lr.o Tioney ••• he .... h&lf breed ia 
Lbe Rot:ky MOIiOla.iul Spokane HOUM, &Dd lived wil.h h.r 
alJouL DiDe nlont..... Att.er whieb b. t.ook • daughter nf 
"eKenlie, GO th. Columbia River aomewhere. be reUl&intd 
wil.h ber abollt. tho umtl tiWf\. I .. " bill' uLer".rda in "00-
treal •• t.h a Soot.cb woman I h.ard be w .. lll&l'ri.ed t.o. Sir 
OtlOrga SiwJ*lu found women pn.ovid~ for bim by piol'pt .& 
Lbe poMl U he weot. .J(jog. he .ould keep t.hem lor .om. 
Lim. and then give t.hem to aome derk ..nd {lromot.e him. 
The I .... Willi.m Coonolly mllit have had by bit lodiao 
WOlDAD. Ii ... or more children. Mr. CaRnoUy IWWJ' Ai.ld btU 
O'\'~ !Mia. unl" to my A:-now/.edg&. A eommoo man eould oot 
lake ..... uman without lhe permi.ion of the Compa.ny," 
Quutiun : ~ Did you tlyer hear tho lodian woman called MI"IL 
Connolly'" Anl\Uer : " V .... l heard her c.lled 80 by all Lb. 
eog-rd men of the Company. they did ao out of polit.en .... 
Any clerk b&viojC .. wootlin the men ~lIed ber IdadaCD&. 
I 'MWr IMurd 01 uny 01 Uu mR ,uq,i"9' two ~ at G 

tim., it \U(U ftOt clUtomary. A malt ()()1J.id only MW 0"« 
will. at 4 tin ... Tbe blllbA.od Wilt obliged to e10the her, -.ad 
.. too living, .hl! wu oLligt'd t.o live 00 thtl f .. re ot the couu
trl ' ti&b or flesh . I oever heard that. tbe lodUi.n wowan liyed 
wlt.1I aur body elM bill. WUI. Connolly, and do not. think that 
.be dhl All before ,tat.ed, t.b. Covt h .. oonairlered it. right. 
t.u give the wbole uf lobi. man'. depoaition. in the flnt place. 
because hi, teetilOony i. very peeuJiu, and becau .. he I' Lbe 
principal "il.o~ for the Defendant.. in regard to lobe .tat.tl of 
audet, in t.he Norib-WeaL. Tbere are IIOltle iocohereoctt and 
many tontndidioolt io hi • .,..idl!o~ lu one pll&C<), he ... y. 
Su_ooe did 001. aeem t.o feel the repudi&t.ion aorlleCOod lOU

ri~, IUId, .. herwardl. he _Y', she lICOlded very much .. od ... 
annuyed .bout it. Tbe &eOOllot ~~t\D of the , m~raI. of tb.e 
tnwten el...,.ly prove. that gr-t. licence and dlaorder prevad 
io thoae oouutr1ed. Tbe Cou rt .ill oot and e&Onot belie't'li the 
picLllre here given to be trua. But, if it. were iUknded to llbo. 
how liltle t .. " or mon.lity i. to be found io the HlldllOo', 
Bay count.ry. how illl~ihie it. w .... for men t.o conlider 
t.hem .. lv. uoder the moral reatnl.int.ll of m.rri~. io a CIOUn
Lry wbare de~chery and la"IMlo", were 10 prenlea', 
&here a.D be DO doubt that. objeet. hM been .uoceMf~1I1 
~; btl .. parbapa; j& ill &G be ~ that aome pon..ooe 
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of thi. IIvidence .bould have been inLl'odueed into """ reeord. 
It ;, worthy of remlU'k, howeo'er, that Connolly did not. belong 
to th~ cla.u of pel"llOnJ mn, ,,, particularly referrol to here. He 
IIfM free frOUI Ihe vices aoJ the 'pedal lieenUOUIlf\e88 of lhOM} 
who lurrouoded bim ; and it. was cN!o.litable to him a Dd hi. 
Indi"11 wife that, in .. COll ll t ry, ~uch "" Olat described by the 
witness Lou'ocqu(" their conju~1 l'el.t;005 were markeJ by 
fiel elity .nd devotion to thadotu:. which th.t relation im~ 
Upon the 8~ngth of ,II thi. 8viJenoo for PI.iotiff, tuld, III the 
. b8euce of cont ..... ry killti,nony for L>",fcud.ut,it wM atreuuousiy 
cooteoJeJ by Mr. Sup) ... n.! that the Court had plVOf of the 
IndilUl eustom, .od whllt that CUstolD Wfo!; t b .. t we hlUl coh ... 
bitation ..nd repute durin~ twenty.eight P:.I1I, Ilod the birth 
MId bri nging up of .. nUlIIllr'OUIJ (""miry ; that thia repute .. lid 
oobabiution, and the paternal care and eduCMtiuo uf the 
enildnlD, were known aD.1 conspieul.luH, nut unly in the North 
West Country, hut .190 in LoWer Caoad.. That there W&I, 
moreover, Connolly', ellp~ Jed.l'lI.tioD that be haJ mlU'ried 
thi, wombl.ll accord ing to the nati ve and Indian CUSWIn or 
uaage, and his Ilelibolrolte staiA:ment thAt I he WILlI hie lawful 
wife, IUld that, U lIuch, I,e rtllpeeted h(' I' WO aluch to uke 
aoothn woman. The 1ea,I'neJ COull:M;l1 than I'roceeded to show, 
with great co~eocy of argument Ilnd tl,e citation of nume .. OUI 
au thoriti8ll, th.t .11 thi. teltimony CO II,Line..l Wa.9 full .nd 
concluaive proof of the m.rriatte of the PI.intiH", parenti; 
that it Wall lufficiellt,even under the common law of Eo~land, 
and that it w .. legal,compillte, .md ullluui~·er.ble, i n thilC&llf'. 
The Defelld.nt, however. h .. , re<:ord6d her objection. to .11 
this eyidenoe .wduced by the Plaintiff, .lId it wu cootendod. 
~ the .rgu.llenL, that thi, attempt to prove 01. mArriage loy 
0(11.1 k~timony Wall contrary to IlI.w, lind ,\ire<'tly &gIilllllt t he 
provi.iunH of OU I' st...tute, (Chapter 20, Con. Statutes of Low"r 
CanadL) This Act dou noL a~ply to ulIl.rriligei IIOlemnikd 
without lIud ~yond the lilUiu of thi~ Province. It coul.1 h.ve 
p .... Ilpplicl\tillo whatever to such ll illorriages, and there ill nu 
ru le IIf e\' idence better known, lunger .'t!Cogniud Ilnd more 
frequ ently ~nfnrced th~n thi, : " That, where they .re no 
y ~gillkN kept. no public records uf IIlllrriligea in ll11istcnt'e, 
.. a m"rri.g~ may be proved by p"1'Ole knilUony; by .... itner.
" MIl who were preM:nt,<lr I.y the dccla l"ll.tiuns of the pl!rent.." 
hit .190 held th ... t were n:gi!unI hll\'e been la.t or destroyed 
by fire , ",,"r, or other caU!loe/'I. poirolll tftItimollY of IIIlU'ri.ge 
'.iII be admitted. Lord Stowell IlOJ the ht:s t text write ... hllvi 
reputadly declareu the law to Joe " ~lak-d by the Pillintiif'" 
CounlMll, IUld,lu a motU ... r of flLC t ... od CUnlilant IUld univer .. 1 
practice, luch, undeniably i. the 11lw . It i. too eleloent..ry to 
be disputed, too well known to requ ire til l) ci tation of oIutho-
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ri&.iee to Mlppon i", '-houp .om. will ~ mentioned bereaft.er, 
in order \bat. evnn upon '-hi. point theN m&y be 00 doubt of 
roiMppreheosioo. 8u", edmit"i~ it. Ieg.lity, the maio diffi· 
cult.y ooasil,* in "hie ; doe! all thIS tutimony amount to proof 
uta marriage which "hi, court i" buuod to recogni&& u va.lid 1 
Thill brior me to the con.id" .... tioo of the 110" which detinu ."Ito" m.rriage ii, and what t.estimooy will conetitute proof 
of it. ui,Lenca It. will be horne io mind tbat, at RlVWn: 
au 1luU, in 1803, u hu bedn aJrearly in"iatetJ on, there were 
on priuu., DO ministeo, no magiatr"tea, uo registera : that the 
dec",.. of the Council of Trent had Dot been promulgated 
there ; "hat neither t.he ordinances nor the decJaratioD3 of ~he 
frencb king9, nor tbe engliah mll.rri~ acts were in force in 
tb .... distant and barLvous region; tbat if, beaidea and in ... ddi· 
t.inn to "he Indiltoo usage or custom, &oy European law obtained 
there, th .. t law probably WII.8 t.bl:! common law of England, 
hut tb." thia is t.oo doubtful to be adduC'.I:KI in argument ; 
that tbeN hu been adduced ADd placed of record io thi. 
cause, indisputable evidence that Mr "ad Mrs. COllnolly 
cohabited lIS husband ADd wife during the rriod of twenty . 
eight yean! j that the Plaintiff' was born 0 tb .. t union, and 
t~t WillilWl Coonolly, by repeated and solemn Jecla,.tions, 
IiLat.6d and admit.ted, tbat. the Indian woman WIL., his lawful 
wife. To "bi. may be .dded tbe fad,lI.bo proved and of 
record, thll.t this woman dee1l1.red to severll.l witne&Se8, thll.t 
abe had beeo married to Connolly, according to t.he law and 
custom of her nation. &fore the citation of lI.uthority, in 
aupport. of PIAinLiff'a pretensioo, it may be proper to refer 
t.o the tutimony of two Revereud GentlelUen, Mr Turcotte 
and Ilr Aubert, prieata of tbe Roml.ln c...tholic Church, 
.it.ooue. for the Plaintiff, II.nd the Rev. Mr &ucher, also 
II. prieat of tht aame Church, enmined orr behalf of tbe 
Defendant.. It is UDnece.-'ISllry to .y that tht! collrt could not, 
in a Olll.tLer of thia kind, hfI governeJ by their opioions, ye~ 
their evideo~ ia a part. or tli., record, and it il not. withou' 
import.aoctl. Mr Aubert says, in cl"OslJ-tlumfnAtion: .. Quand 
je dia qu'on ... v!lit 90e II. dlte So_nne av~it II~ marille au di" 
William ConnollY,J1l Ie sail d'"bord par l'opinion publique, ec 
parce qll'elle mems me I'll. dit, d qu'elle rna I '~ dit en me 
nw:ODtaut Ie fll.it.. .. Quution :-'. Quelle IOrlfl db mariagll eat· 
te '" JU1H?JlU :-" Celui qui IItait en usage alorl pour tout Ie 
tDoode." Quution : -" Est·ce liD mll.ri~1l re...'Onuu par l'E· 
gliae ou par les loia civile. en AUCUD tUlj,ue VOUI pouvez r.p· 
portoor f' R4ponN :_" Pour III. legitimite du mariage 0 11 Ie 
consid6re tomme vlIolide, Jes qu'on .e conforms au. U8&~ 
adlD~ dau I. pay. OU I'on 18 marie. Je n:ai. p"8.I' eu oc;caswn 
d· ...... iner ceU .. question .oUI Ie "'pport CIVil QlI.ut~n :-
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.. s.vea-vooe.que bien ~veut lellch.f.ootphweursfennuMl " 
R4f>O"'M :- " Pour 1_ chat. Dati(. De. S.UV~, C'M' vf'IIoi, 
mai. pour lea bl6DCI, je o'&i jam.i, connu d. bourgeoil de I. 
compagnie eu .voir phla qu'uue. ~ Q..utWIl: .. Ell cu qu'un 
chef Datif .. tran,port.lt. dalll un pay. eivil~. et "7&ot quat.re 
ou cinq femlllel Sauvagee prises .uivlut I 'u~ du paY-I ... n· 
v~. Nt.-ce guo Wut.e. CN fernm", "root legitim .. soiL ault 
yeu de l'EgI1Se 9U d. IlI.loi' " RiportM : .. r.: premiere Mul, 
.~ legitime. et. toutes 1" autres oe aeroot p&II oonaidilre.. 
oomme CelOweII legitimas." Quutioll : " Par quelle loi ou 
regie eerit.e ou commont autremeot er..blill, aer'lo (&ita lIOd tell" 
di.tioc:tion ontre lea femmu d 'UD chef SlI.uvage. pour legitiwo'r 
"une d 'entr'elle!l et rejeter les a.utn)all ~ RIpo.mM ; .. SeIOD lea 
loi. eccltb:liutiquu, ell~ " trouvent dan. I. droit C",noll : pal' 

16II1oi. tivilesje 0'(>0 llai. tieD." Quutiol'l : "Pouvez-vous (Iter 
une loi 00 Ie teste de loi dans Ie droi~ CUMn .I'.ppui de ce 
qu e YOWl dites '" Ri~ .- "C'e!lt daol Ie TTaiU du mu.. 
r~. Si j'avail au que VOIIS me dcmanlJlL88it'c Ie chapitre, 
j' .. ur6il apport.e I" livre." Quution .- " Savee,vouilli Ie mIL
"age, eelon 1 .. couturue IIl.U\·!li8, port.e d..,. consequences diffe
rtlntel, e~ met IlL femme dans une position tm dilfereute, du 
cu d'un lUariage dall& Ill) ~ys ci\' iliS4\ I" IUpo'tlat: "Qa 110;\ 

dit rien ; 1(01. d6pen<1 dell.uMge5, des P"'Y", qllant au ttll.itemllnt 
do;! felllluo;I8 et aUI: droit..!." Quution .- .. Selon vl')tre opinion , 
je uemlLllde ai, pu let loi ... uvaget, I .. derniere femme ILUtll. 
line preference lur Iell aut-res. Est-ce quo;! I. regie ser .. l"Cover _ 
Me pal' Ie transport du domicile dan. un P-YI ci ... ili", 1" /U. 
pon« .- " Si I"" Sauv&gell ~tent intideles, l'Egliltl n' .. j>fUJ .. 
l 'OCCUpo!f de leur oonduit,e i m",ills'i! \'eut eotl'er dAnS l'Eglilltl, 
reg-liSt! I'oblige i\ repl't!ndl"e I ... premi~I't! femme, pll.ree qu'dle 
I", con8id~re colOme 1.\ !;cule 1~l;.itime, .. moins {Iu'elle De 
... euillo JWoS 8C f.ire cllretienne." (J1U_ ioll : " Au c .... qu'ull 
hom me ~ t une femme lie marient selon I. !!Outume sauvage, 
a'il. "'eul,mt dcvcnir ehretiens, e!lt-c:e 111I ' jl. D'out pcu d'aut~ 
tle voirB iI. f.ire i ou ~It·ce qu'jbl doi\'ent !Ie f.ire remau-ier ~af 
un curt. 1" RipqMe '- " Non, P"'fCl.: qu'il. IIOnt dej. mari8ll." 
Quutio-n : " Dans I'Eglik catholique, n'l!IIt-c:e pII.II que Ie (JUL' 

rlage BIIt un lkLtr8ment, ct que c'est UQ dll ... oir de recevoir 
II. ~nMjcti OIl Duptiu.le 1" Ripo1Ule : "Oui, Ie ffilLriagll UIIt 
eOD.id~re corume un tIIIoCremtot, mlllil I" pr.!atDCol du cure 
comlne telUoin nece.-in: 8!Jt rcquise pour validtf Ie.! mlLTillgCl 
!. aU Ie dkret dll Condie de TreDt.e .. 6te publi~ , mal. ou it 
,,'u pal iti puUiJ, lu parfiu JII!"wnt I'Q7I tracter maril/!,. 
oolw\'MlIt 1Un. to pr-ltenu d u. curi,d'IJpru lu loi, de l'E
yliM. I.e leld fait qu.e u. ipota W! preruunt daM l'i-nuntion 
de Ie '/I'IIlr-Uf ut lUIt.,.-am fimpot .tion d'uu.cu.lIe cblntonu''' 
Thl! Re ... . ~r Turcotte, after h", ... ing lpoken of the n,,,,rrlaW' 

1'OMP.: XVII. !J 
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o( CocInoUy ud SUU1D8 ... y., in eroe.-elhUIlioat.ion : " D'a
" pre. lOon opinion, ce mariag. etait. violable, seiaD lell r~gles 
.. de 1'62liee c.t.bolique RollUloine, c'Mt..~-di~, Ilu'en princire, 
" C'8It. Te COnNnlanUIM mutlUl qu.i /<J.l.l l4 lIW1riug~. Si lea 
.. part.iel M)Q~ dee catboliqu6Il roru.una, 1'~1i!6 re«lQn.ltra 
" une telle Ul1ioQ, n i.e Con-cite It. Tren' nitait publ.ii ta." 
Tbe Rev. air &ucher, a witne.u (or the Defence, WIUI the coo
feJlllOr of WiIIi.m Conoolly, he h&et bta.pti&ed 000 uf hi. child
ren by Juli~ Woohi.clL He wu an intimatt:! friend of the 
*ICOnd faLDill. He had been for eight ye.1'I a wiasionaryat. 
the Red Riv6l', IUUl knew the CUBt.oOl1i ofthe put of the COUD
try well. Speaking of polypmy .mong tbo natives, be knew 
of no caae of a EUropeWI haviag two women Ill. a time.. Con
cubinage is t.hu prev.uling vice ill the North West ; t.hiob 
Mr CouDolly was not warried to Susanne, anJ, when Il8ked if 
be w.l8 not loW......" of theexiatepce of Bucb. marriage, aooord
iog ~ the custom of the country, he answers : ., Je ne copnaie 
.. ptwI de ClOutlllue .utoriaa.Dt Ie dit muiage, De pouvant auto
M riser COLOLDe coutuwo Cti 'lui 68t UDe aa.etion de£eqdue. de Dieu 
.. et de 1'&!:lise. Je repnle COUilDe eriultt UDe li~i.tMJn 8t!tn

.. blable." Be _y' tb.t liueh • connectioo L!l thllt betwt.!en 
Connolly aDd Susanne wu concubinage, Qat mauriaga Thi. 
gentleQlan Wan IItates tbllt t.ho· Plaintiff, and 0.11 Connolly'll 
children by the Indian WOOlIt.D, p&Ii8ed for iIIegitima.t.e. Ac
c..'Otding to what. U. lltated b)' these witnCSlJ688, though in &Ome 
Jt!Crtle condicting, I Ilm inclined to think that., if Ulis m~age 
tool.: place according \0 the usagetl of the native., it would be 
regtLl-ded ... valid by thc RoUlIW <Atholic Churcll. I bave 
referred to their t.e8timooy to IIhow the opinioll of Churchmen 
00 this point. It will be I'I\marked, however, that ttlr Boucher 
JOtia not. reuoo much upun tbe matter, bu~ OllipreIIIIN limply 
hi. private opinion, and ta.kea, no~ a It.!Sal, but a rnol·aJ or 
1'tlligioWl view of tbiM kiug of marriage.. Among the authori· 
tiel cited by Mr Stephenl, one of Plain~tf. COunMI, &ore the 
following: " I.e m-nllg8. c'eM I'uoioo GO I. 8OCi~te ltijritime de 
.. I'homme lit d~ 1& femme qui ,'unwent ~ur ptu-pet!ler l!lur 
"eapece." Toulh6l', vol.l:No. 489. ".~..r0i oe.coDiulere Ie 
.. 111&r. que COlOme un · contrat CIvil Toulber, No. 40940, 
vol 1 ... By the h~w of uature, blAe CAOIlO UlW. previou. to 
" t.he Council of Trent, anI.! by the law of England. I6a it.toad 
.. helord t hd Pa1Ni8 of the drst marriage 1ICt. (A. D. 1763.) 
"and by the J..w of Scotland and FraDce, llothing need be 
" IWIded to thia limple coDient tu coDititut.o a perfect mer.r
.. ri.," Bi,bof' un LOarriage, vol. 1, p4&g8 219, IMlction 218; 
and 1M cuea, Cited in DOtes. .. In mOlt 01 the tribes, perhape 
".n tbe DDdent.odiDi i, tbat the bllJb&nd may dillOlve tbe 
,. w~\raCt. .. t. pleu:ure, It i. pl~ill that, alJluDg t.htl *,v"i" 
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., tlibes on thi" continent, m.rriage i, mel't'ly a natural ClOD

.. tnu::t,lI.n,1 th.t neither Iot.w, ell.klln, or relit(ion, b ... allixed 
" to it any condition, or Iimit...tion. or form., other thaD wW 
~ oature hll9 il.<telf prescribed." Bishop, on Marri.tJ.g., "'01. I, 
No. 22;) ... In'~ at&w ot n..tul'6,~ lMLy' Lord Stowoll," th,eon
" tract ot pre~nt marriage .IODe, without form or ceremony 
.. l upel"lloUUeU, cun8titulell of iteelf complete maTri.ge.~ Yid. 
.Lindo VII. BdilaTio, 1 Hagg. Con. 216,230; 4. Eng. Eo. 367,874, 
Bi,hop, "'01. I, No. 10." It prt.tica.lly a ,nan and woman recogu
"' izetlUCh other d.!I in suba~co butbotod and wife, thou~h they 
.. . ttelllpt to restrict the opert.tioo of the law upon their rei.· 
" tion, the IlIw should hold them, (public policy roquires thie, \he 
.. pellct of the com munity requirea it, the r.'rood order of society 
.. J emlUld" i\,l to be married penens, un e88 &ome ltatute hu 
.. rendered the ubser .... nce of &orne form of DlKrriage nt!Celllary." 
Hil hop, \'01. I, No, 227. "Wllene ... n morriageil governed hy no 
" .tatuw, conseot oonatituw. mArriage, ond th.t (!QnlMlnt i, 
~ II hown by their living togother." Bi.hop, ... 01. I, NOlI. ~29 ood 
H 230. But, whenever the m.tter iot. not governed by any doe
.. trine thore to be ment..ioned , no rarticular form for elipreae
" ing the consent il neoeuary, nothlOg 11101'6 iii needed th.n that 
.. in I.nguage whioh is mutually llndol"'tood, o r in any mode 
,. decl!l.l"tI.tory of intention, tho p!l.l-tit!l aocept of oach other u 
• hUlibnnd and wife.~ 1 FrlW6r Dem, IWI, 145 ; Billilop, Mar
.. ,.iagll, vol. 1, No. 229. "Qllant aUI( enf.ntA! n~1 de eea ma
.. rili.ge, puttltifl, illlOnt. IegitiUles & toile ~g .. rds. llaa JOlliuent 
.. d611 menl811 droit. que s'i11 t!taient 1l~1I c1 'un m.nage, II. lal~_ 
.. timiw duquel il n'y aura.it eu aueun ob&talJle.." Toullier, vol. 
t , No. G6G. " M14l"riAge Act of Englllnd iloel! 1I0t apply to mar. 
"ri.ges abl"Oli.d." LalOU1' VI. Tu~dalll,8 Tauown, 830. "None 
'j of the ellg li ~h mArri~ aota extend t.o nny Inarriagel taking 
.. place out of England. Bla.ekatone, vol. 2, page 29G". AID. Ed. 
18+3 .... The lowl which PrNOribe the manoer in whioh and 
.. the person~ between whom a marriage m.y take ploce, and 
.. umler what ciroUnl6t.ancee, and in w~.t manlier It lnay hi 
" di88olved, constitute the ~ 'oIi.tUI of hUlbond anJ wife, and 
"are t here£or .. p81"80nli.l lawil of unl ... e rllal effect. It i. not 
.. lleeellSllry t.o reaort to the origin of domicile, to aaetor~n 
.. whli.t oro ita lli.Wl, it tlulot. whel'8 Dot the pl~ in which the 
.. Ularrillge w .... contracted. The I"w of the pllM!e in whioh 
.. the mal"riage ..... 1103 eeleLre.teJ, must deoide on it. .... Iidlty, .. 
Burge, &I. 1838, \'01. I , }mge 15. " With rellpect to marriaglll 
.. contrllocted in • foreisn country, they are oon~idered ... y.lid 
.. by OUf law, if IIllide In luoh form lUI i. deemeJ lufficiont in 
" th" plll.Ce where contracted." Ru v .. BrafnplOft, 10 Eut, 282 j 
Lalour YI. 7'ttldak, 2 M .... h , 24a; 1)0, ..... Vo-rdiU, 5 &m. 
and Cfl'~ ; aijj 6 Biug. N . C., ~ i ~ryIUJA' YII. il«1"Y"'j.ilc. 
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I Hagg. 52. From tha-.e ",uth"u'itillfl, I think, it II clear that 
by 'he canoo law, by the lll.w of France ami Scotland, and 
eveo by the com mOl! I",w of England , tht) marriage under 
conlide,..tioo, with repuw IIolld cohabitation lIuch all il proved, 
should be held up to be in 11.11 rellpecta valid. But the Defen
dant cooi.6ud,. iIodmitting, tllllot aroonJZ' tbe [ndiaos, this mar
riaae would be good, yet, it muat \Ie borne In IDiod that Con. 
nolly Wall a christi.n /lnd Suzanne au infidel, ami thi. il a 
IOrt of empt'.::Ju:llunt That the cuatom or \lUge, coni.end8(1 
for, i. barbllorous II.nd pagan ; it tt.llowl polygtLmy "nd divorce 
II.t wiU and therefore, til t: principle which holds th.t a nl"r
riage., ~ by the Ju: Loci, ill v ... lid everywhere, ..lOOt! not 
apply; tbat no Chriati.n Court of JUl tice can l-eoogoize .nd 
K1ve validity tv a marri~ 801etnoized according to tIIoch u. 
usag-e or custom, &lid, oonsequeotly, upon tbe Plaintiff, own 
vie. of internatiooallaw, lll.w bouud to.wjud,lte&nd d&eIMe 
the preteoded marriage void. 'l'hilS i. certainly a very atNnge 
pretention, and I confess Illy inability, II.fter much r~rch , 
to dod any authurity of 8ufficioot weight to countenaoce lIucb 
.. propoaition. Let U8 ioquire in the fil'llt place, wbat ill tbe 
law u laid down on thia poiot, and aacert.1l1010 if the decilioua 
or tbe ted wtiten of authority, 10 far IU I have been .ble to 
eSlUnine them, hii.ve made such & distinction. By what law i. 
v"lidiloY of a marrilloGe to he decided? .. As to the conetitutiuo 
.. of a marria.gu, 1o.!I it is merely a pel'80ual conseollual contr.ct, 
.. it muat. be valid everywhere, if celebrated aceording to the 
"lu Loci." No. 100 ; Story, Ccmlfict OjlaWl, pMgeS 203-205 ; 
No. 8O.Swry, C(Ylljfict OjWUhl, Ed. 57 , pages 110·218. Vulidity 
of marrill.fi:'e depends upon t.he It.a: luci of place of 8OJenmiza
tion." Latou'!' va Tusdau, 8 Taunton, 8.10, Lacon VI. HWnt. 
3 Stark ie, 178 aod 183. " The gt:neral principle certainly ill, 
.. that between per80n9 wi JUN, marriage i9 to be decided 
.. by the law of the place whera it ia celeLn!.ted. Ir \'alid there, 
" it i, valid e,erywhtlre." Story, conO ict of Laws, Ed. 57, pGge 
21R, sec. 118 ; Id ' fagett 220-22a. Atlrymplt. vs. Dalrympu, 2 
Hagg. Con . R., 54. Lacon VI. Riggim, 3 Starkie 18.'11. Kent VII. 

lJuY'f}t.W, 11 8im. 361. M.erlin Rep. Va. Marri&gf' , !Iee. 1, poLge 
;)43. PoUdelf8ua, vol. 6, p.a.ge 6, tit.. 7, cap. 2, art. 1481 to 1495. 
Pothier, M .. ri~6, No. 263 j Catlurnuood V9. Cculon, 13 M. & W. 
26. C<mnoUy va. Connolly, 7 Moore 43~ i Broom'lJ Legal 
Muim9, Ed of 1858, page 461 ; Boollenois Observ. 46, p. 4.)8, 
&reo " With respect to marriages contracted in a foreign coun
" try, tbty are conaidered as valid by our law, if made in such 
.. form lUi La deemed aufficient in the place where contnw:ted." 
Rt:z v .. Bra1'llplo'll , 10 Eut, 282. Latour va. Teud4lt,2 Marth 
242. Do. va. VurdiU. 6 Barn. &. Cr"e&s. 438. .. AiDAi 18t11 enfantl 
.. qu'uue femme aauvaee aun.it eUI d'un sauvaee dane un 
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• pe.y. Oll. il n', au"; .. point lit luia 6tabliea lerUent reelLl'de. 
• OOlIIme l6gitimel, mimI! panni noUI, qoand mi!me, Ie pere et 
.. la mere n'auraient ,uivi d'autl'H loi. qua celie. qu'il. Ie 
.. _raiaot impoMea j d. millie, ceus d. d.uJ: 'POUlI:, Aoglaia nu 
.. Chiooi., qui suraient accompli let loi. d. I'empire de Chine 
., ou du Roy.urn. de l'Anglet.erre." Merlin, M"rrlage.~. t,S I. 
Lord Stowell, ill d~idiDg on the validity of .. mlU'ri~ cele
brated in Scotl6lld "Y*', ~ t.haL the only principle applicable 
.. t('O loch .. cue by the law of ED~land. i~ that the validity of 
.. the DllUTilLge nghtl mUlt be tried by re(tl"toC$ to the law 
.. of the oountry when!;, if they ui.t at ",II, they hll.d their 
• origin. H .. viog furniahtd this principle, the IlI.w of England 
.. withdraw. altogether and le."N the legal quution to the 
.. udulivtjurlgment of thtl law vf Scotland.M Dul,,-ympk VII. 
Dulrympl",, 2 Bagg. Coo •. Report.-. 69, .. It i. therefore, add • 
.. Lord St.owell, to he adviaed, that the "feAt COUtee i. alway • 
.. to be Inolrried I'COOrdin~ to the t.w of the country, for then 
.. DO qUt'IItion can be stirred, but if this cannot be dOM on 

, .. account of le,gal or religious diffirultiH, the law of Engls.nd 
.. doe& nolMY Ita lubjecta IIhall not marry abroad," Ruden VI. 

Smith, t H!&iI. Cona Repll., 371. And ~in th~ o.ae Grim· 
Min va. Gri,,~hire. The I!-II.UJe high authority insilta with 
pat force upon the olowrvancc of this 8t.ri"gent and univer· 
.:t rul. of the ju. ~ntium, He "ya : .. Why may not thia 
.. Court then take ooticll or fO'"eign 1M-WI, there heiog Doth ina 
.. illegal in doina it f From the doctrine laid down in our 
.. boob, the practice of nation~, and the milChief and confu8ion 
.. Lhat would ariS6 t.o t.he subjecl.ll of every eouolry from a 
.. coot .. ry doctrine, I may infer t.hat it i& t.he cou8t.nt. of aU 
.. adinn8 that it i. the JUI gelitium, that the IOlemnitiel of 
.. the different nation. with reaped to murillfte8 8hould be 
" observed, and that contract.. of thi. kind are to be Jeter· 
.. mined by the 111."" of the country where they are made, If 
" thAt. principle i~ not to govern .uch CUI!8, what i. to be the 
.. the rule where one party ill domiciled and the other not' 
.. ThejlUgeJllium i, the law of every country, and i. oblig •. 
.. tory 'on the .ubj~ta of o\'ery eountrr, Every country lII.kea 
.. notice of it; lind thi. Court, obolernng tllat law io deter . 
.. mining upon thi, cue, cannot be laid to det.ermin~ Englilh 
.. rightl by the law. of Fra .. ce, but by the III.,.,. of Enghlnd, 
.. or ,.,.hiel. the jUfl gentium i. part.. All nationa allow mll lTi • 
.. age contl'actll, they are" juri" yentiu1JI," .nd til" .ubjec:. 
'~of all nlltiollw are equally concerned in them alld froUl tile 
.. infinite mitchief and confu.ion that Inust m .. 'Ct'l6IlIrily ari~ to 
.. the 8uhjecu of 1111 nlltionll, with rttpect to legitimaey, luecell' 
... iOD., and other rights flf the I'cspt:dive IAWII of tlitfel'ent 
.. coul'ltrie.ll WOOI'Il only til be ot..w rv .. d, M to marri.get- contrw.ct. 
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.. lid b1 th • .abject. 0' tbo. oountri. abroad; an natiOM 

.. hawe eoaeent.ed. or mUllt be preeumed to couenL, for the «lID • 

.. UllOil huel" &ad ad"lntage, that aueh ma.niagH Ulould 

.. be good or Dot, a.eeoNillg to Lhe la.a of the country where 

.. 'hey are made. It ia of equa.l oontequenoe to an thaL .me rule 

.. 10 theM cuet, .hould be ol.laer\ted by all nationa, that. ia • 

.. the law where the contl'lict ia made, B)' obeer"iog thil 

., "w, ao Incon.-enieoce CAn ari ... ; but infiulte milchid will 

.. eneue if It. ie oot." I do oot. tinrl in al:r uf the.ae authoritiK 
the dieUDCltiou here contended for ; IUl when the law dOf't 
DCa dit'ioguleh, I will not., AnJ here it. ru.y be proper that. I 
ahould reler more ~icul.rly thall I have herttofore J one, 
to on. uoticeabl. iDC.ldent in these Indian lU ... rriap, Ind thai 
ia polrPIIIY. It wu cootende;1 that thia impartl to thia coo
ol(tioo, In ao eapecia.l manner, it. intid .. 1 Char6C:t.el·, ond rtnden 
it. unworthy of recognition .. a legal marri.ge by this Court, 
ueludlog it from the operation of the generAl rul .. , 50 e1e.rly 
.nume .... t.ed and laid down in .uthoritiu which I ha"e jUl t 
cited. But. it iaobvious, and muat lHI conceded at ouee, that thi. 
iI ao incldeotal , not ao e.saential d ement, in the IlLw l'r CUltom 
of marriage known &lDOUg thUlM! a.bori~ .. inal ~ribea. It it 0.0 
.. buee, but not a condition of. or an flIIenti ... 1 ingredient in 
thue barbarian obligationa uf lnatrimony. If proved ILt . U 
in thie cue, it ie manifestly eat..l.ulish~ (U the nctplion, "oe 
the rule ; and. iu f'egtlord to marriage. between Chri. t ianll and 
the nativ~, i~ i.e,.oe prove.l to be th, C\Utom. It may h .. ve 
uocurred In the cue of lOme profligate men ~ of great 
pow.r aDd authority in the Indiao country. but, &8 a gweral 
nale, .. t W&8 not known or prutiied even aOlOng the nat ivea. 
lIr Connolly 91" Dot &lllong thoee who eaDct!.:med or con
Ghed at. Inch Ion "bule of thoatt u.ered ohligati01l8 which 
bound him 10 long and with 10 much fidelity to hi' Indian 
",lfe, Th. fact. ie, I have, atrickly apeaking, nothing to do 
with polygamy ie. this cue. H doel Dot in Any way come up 
for mf eooalderatlon, eseept in 10 flLr a.tI it ia a.n infldelllUJ 
unebnatiao abuM or I. ftll'fllgn law, Otturrin fC in ilOl.ted CfMI, 

and upoe. wbich I am not bound to adjudicate. It ia no part 
of my duty to f'1!eogDi&e or ... netion in the . Iighiell t dCl{rM, 
or ill any w.y .hatever, that part. of t he Indian uuge 10 
e&refully aod 10 religioUily tacbewed by Mr Connolly. And 
h~re I 1'IlI.y r~mark tba.t, although polygamy wu allowe;1 
amoDI t.he j.wa. lUI a general rule t1lel W Il I'e content ..... ith one 
.,dfe. Diodorwa alao infonn. u. the t;gyptillns were not rta
trict.ed to any number of wiveI, bui that evel'y one lnarried .. 
IOlUlr" be c1loae. with the . xcel'tion of the priesthood, who 
" 'lIre bllaw eon6ued to one CUOlK'lrt. H dOlll ~o t. , ~o~ever, "p
peoaru.at t.hey ".nl!rally Look advantage of thll pn vlJege ; and 
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Hel"Odotu. afBnll l tI •• t , Ullvughout Egypt., it "'AI CUltoroary to 
marry only, (me wife. It i~ etloSy to reconcile these .t.at.cmcnlA, 
by IUPpol og that. Diodaru. Ilr,Callc.lI of " law which permitted 
po:r~my. Rod Herodotul of t Ie usual eu"tom of the people 
11." ,r the Egyptians were "lJowed to tu.ke more than one 
wife , we may conclude, (rum the nlll0ll'OU" leene. illustrative 
of their J omeatic life, that it. wu an event of hire occurrence. 
POlylr"OlY is permitted to tl,e M09lcm, but it is neithea' repu
tahle to have more thall one "'i fe nor to divorce her without 
very cogent reMOna : Ilnd though no ohjection elln be made 
when there i8 no r ... mily, it is required, even in such .. C&.'Ie, 
thllt I'Cl' wilhea, "nJ those of her parents, ~hould be consulted ; 
anti Inany IniliTiage CODtract.s 8tipuluW' tllI!.t the wife 111I~11 have 
no pl\rt.ner in the harem , No doubt thil! ill law which CIII;s
ti.lIlty upressly condemlll, yet the Court ha.ll not the leut 
hesitation in saying, th.t Its existence tunong the Crees dill 
not render Mr Connolly'. mlU'ria~ with the Indian a nullity , 
Further, Mr CroM, the lealTled Counsel fur the DeFend.nt, 
witll great force "'lid plalilli bility, h ... A'l."\Ied that there .... 
other radical rlefet'ts ill thil Illleged man'lege which, in hi. 
opinion, preelude.a the Court from I'f!gnMing thi, union lUI 
legal" matrimony, I t W8fl contended by him that no form.1 
contract of mlll'ri,,"Il, verllAl or written, h..a Leen pro\'oo; til ... t 
A CU.ltow which ilisj"lell8el with this u II. buis of m.rriage, 
which requlrea no witn6'les, the intervention of no civil or 
religious authority, which ie I\ccolllpanied by no 50Iemn or 
suitM.blo cerellloniet, e,.u:tI the observance of no religious rite. 
wllilt.ever, and is a mere queetioll of consent alone, ie no 
IJlllrrillWl between A cllI'ill tilln and Iln infidel, It muat be COIl
cede-I duot All tl li. goes to the very helln. of this cue : and 
these Arguments Ilave l'eCE'iveO the most anxious consiJeration 
of the COllrt. In decidIng thi~ point, I think I m'lY Lake it. 
for granted, and it. will be I&dnlit.ted at. once, that t.he differ_ 
ence .If religion 01' of mce, thl' fll.Ct of one perty being .. 
Christian lind the other pagan, cannot Inu.terilJ,\]y, if II.t All. 
affect. the question. '1'htlllC partiee were under the eireumet.o~uCfll 
lUi ;Itri!, "nd tlley could, even IloCCOrding to the Defendant'. 
view of the case, have bi'en leglil1y married by proper "utho
rlty , 1 am not II.ware of any English law which pre\'ellu II. 

Brlti1lh 8ubject from InMrrying an infidel, 0 1' wluch would 
render his marriage with II p&gIln illegAl. If thi80e a mlLTriage 
at aU, it i. quiet true thll.t it was a marrillge without the in· 
tervention (If any c.ivil lIuthority and without any religiou. 
or eccleainslical Moclion ; it wu matrimony, a.t'COrding to 
Iodian eu,toms, and not in conformity to any Christian law, 
The Court hu to deal wIth It at • matte'!' of content, an lLji{n'e
meat. to he hU8'bnnrl and wife, follow!!J by concuMlu and 
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long cohabitation, and aeQual repute, ud here I think I 
~nDOtdo better tbn cite the word. of the great Lord Stowell, 
giving judgment in the o.lrymple cue, (2 H~rd'. Con
ailtory reporta. VoL 2, page 62.) He Mye : " M¥.rrl~ being 
.. a ooot.ract, La of COUnICI ~ (u i. much inilited OD, 
u I oblerve, by lOme of the louned advocatea) for it La of th~ 
"eu8nce of all contra.cta to be C\ODltituted by tb, CODlent of 
N ~rii .. acm.m..u.. non concubUWI Jaw matr\'rI\()fI,ium, the 
.. muim of the Rom .. l Civil law ill in truth, the ml.1irn of 
"aU law upon the subject ; for the comubihL8 may take 
" pla.oe for tbe mere gntifica.tion of present appetite, with
,. uut a view to anything furtber, but a. marnage mUll. be 
... eomethiog more; it. muat bean aglll6ment of the pArtiulook
" iDg to the con.t()T(iu.m vital : an agreement indeed of pArtiea 
" capable of the CQ1'1.r.tWitWi. for though the conc"buu.. it.self 
" will not constit.ute warriagtl. yet it it! 10 far oue of the 
M eMeot.i ... 1 dutioe for which the partie. stipullt.o, that the io
" capacity of either pa.rty to _'i,fy that duty nullifies the 
.. cooLnct. Mlorriage, in ita origiu, ia a coolnl.etof olturallaw ; 
M it may 6:l:i8t betweeD two individueJ8 of differeot sexes, ",I_ 
.. though no third p8M1OD existed in tbtl world, as btt.p~oed 
.. in the cue of the common aneeston of mankiod : It 18 the 
" p.rent, not the child of civil aociety, " Principium ,,-,.bW 
" d qv.a.riileTl1.illarium Reipu.blioa:.~ In civilltOCiety.it becomes 
.. a civil contn.ct, regul ... ted aod freacriped by L...w, and eo
" doww witb civil couequencea. 0 moat civilized couotriee, 
.. &Cting under a tense of tbe force of aured obligationa, it 
'. h ... all the &&nctiona of religion super-added i It then be
" comell • reli,l(ioua,..,. well ..., a natu~l , and civil contn.ct ; 
.. fur it is a great. miBtake to 8UPporte t.bat, beelLuse it is the 
.. Olle, therefore it way not likewise be the other. Heaven it.. 
" self i¥ lDaWe a ~ to the contract, aod the conaent of the 
.. individuals pled to each other, iI ratified and consecrated 
.. by. vow to 000. t 'IV" n ... tural enongh that such a contract 
.. should under the religious syltem which prevailed in Europe, 
.. f~1I under e«lesiastiCllol nutice and cognizance, with respect 
" both to ita theologi~llI..Dd ita legal cO~ltitution.; thou{:h it 
" i. not unworthy of remuk that, alDld.t manifold ntulI.l 
M provilio08 made by the Divine Law giver of the J ewI, for 
.. vuioa. officee and transactiool of life, there is no ceremony 
" prueribed for the celebration of mlrriage.. In the Christian 
.. church, marriage WIUI elevated, in I latter age. to the dignity 
"of a aacrament, in consequence of ita divine inatitution, and 
M of lOme cxpressiooa of high and mysterious import rupee\.
.. ing it contained in the u.cred writings. Tbe law uf the 
" Church, the canon law (8 s),stem which, in spite of i~. ab
.. lurb pretenaioWi to a high origin, illl in many of itA provillon.e 
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.. deeply enough founded in the wiMom of mao.) alt.hoogb, in 

.. OOflfonnity w the prevailing t.heologiClloI opinion, it. rever
~ eueed m""i~ .... MCrament, still, 10 f., f('Ipected it.. 
• natural and CIvil origin, ~ to conlider thd whtlnl the nat.ural 
.. IUld civil contract. ... foml..d. it had Lhe full ~Dee of 
.. m.t.rimony without. the intervention of the pri_t; it had 
.. even in th"t MaUl the chaN&Cter of • ,"rament ; for it 
.. i ... miaappreheneioD to 8Uppoee. th .. t thi, intervention ... 
• required AI .. matter of nf'Cel8ity. eve~ for th.t purpose. he
.. fore the Council o( Trent. It .P~III" from the hilltori" of 
" that council, aa well u from many other . uibonli., that 
.. thi,.aa the state of the earlier hlw, till th.t council pe.1I8d 
.. it. decree, for the formation of marriage- i The conaent of .. '.0 parliea upreNed in words tlf prHent mutual aoeept.ancf • 
.. coo.titut.ed an ...et.u.t and legal marriAge." In t.he precediDJ 
rem.rh, LJrd Stowell il dexribing .. 'ntLrTiage eKU'elllely 
limila.r to tbe one proyed in thilt cue, l~ tile twenty-eigM ,ean eobabit.a.t.ion. After all, what il there .0 immoral or r&

.0ltiog in thi. Jodian ueage 1 Ja.oob 61poUaed tile daughtera of 
t..ban, two .i.tera, very much in the ume way; he bou~t 
them, he worked for them; and Rye .... 1 in,taneH of limrlar 
mart'iagee are recorded in Holy ",rit.. There doea not teem 
to haye been ceremony in thoee CUMA, not much if azry
thing recorded about yerbal or ",ritten eontnKt., and lueh 
like t.echnieal luperftuity of terroL The FcYptianl too, .. far 
.. we ran ueerWn anything about their marriage ritel, 
&Cd the Greekl bought their "i"e8 and made prelent. on 
obt.a.iniog the cooaeot of the pareo~ .nd that of t heir daughter. 
Ae-oording to the eUltom of the til'lt ageA o( the 84:lpublie the 
Rom&ll hU8band bought hi, bride of her parent.; theY.PArtook 
of .. I&It.-eakti of jar or rice, and after thil «mfarreatunt both 
partly were IM-t.ed on the ... me 0In uf IheeJllkio, and the 
aeremony \IIIU completed. After the IUceeu of the Pupie wart, 
aDd in later timlll, amid the inereuing opulence &Cd the 
gt'Owing corruption of lOCiety and mannl-n!, Roman marri&gM, 
nwinf{ to the intriguet and ambition of the WOOlan, became 
conipreuoul for pomp "lid ceremony; but even then oonaent 
and concubitu. were the main, the easeoti.l ingredienta of 
the contract.. Thi. primitive atate of thin,l;ll jl!l pretty much 
.hat we find among the barh&rianlof North Amariea, and 
'fery o!lariy, if not uKtly, wha.t ill proved in the prel6ent cue i 
nor ('an I perceive tlUlt much, (Ir any more, wu required ill 
.,Iler tilllel,and in CI&8eI like the present either by the eanon 
law or by the common law of ~gland, Fruree or Seotland . 
For .. II theM! rtll.8Onl, I am clearly of opinion that thi, cue 
CO'mY under the operation of the genertJ rule of the la. I-oci 
cmtIrMt\UI above referred to, IUld that the m .. rri~ i. v .. litt 
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withoulany lonna! conLract i. lufficiently proved bul. to till 
eViilene! or Neoon. J han .. l.e'ore It.ated, rulllle dillgent.ad 
oat.enelve re.earehCl Into Lhe law on thil lubJ~t, In onter to 
~rtain wheLher thelle ull{\lnlcnu. .0 lnuch Inllllt.eri on by 
tht: Dot.nJ.nt., could be flIu8LAilled by "-ny book of competent. 
.... thority. or in IILlly j .. dicial decision. ILnd J 1.111 bound to _y 
I eM Rnd none. nor do I btllieve t.h.t. any ulall. There II 

btllide.. ODe M8wt:r to all thil, ~ml .. very pl.in one. ht.. ']'he 
IlIpreOlti .utllority of the empire, in not Iiboll.hinR or .I~rjn" 
the IndlM Ilw,antllllluwiug it to uist ror one hundred yea .... 
impliedly 8tt.octioned it.,llIu 2nd. The IOvereign power 10 theat' 
matten, by pl'Clcllm.tiou, h .. t&eitly acknowll'tlged tht'6e lawl 
.. 1111 u~ of the Jlldiolul to IIf! in force , Ind 10 10nR" t.hey 
.. re In foree M 110 IllLw in uny {lI'lt of the Briti8h empire or 
elM-where, t.bia Court muat ILCknowledgt! Ind enrorrtl t.hem. 
TI.i. IlIdi .. n eU9t.um 01' uaagt! ill , au reglllrda tht! jurilklietion of 
thill Q:.urt., I foreign IlIow of mllrrio~ ; but it aLt.ina within 
the territorlea anti possetlfion9 of the Crown of Ellgland, and 
nntil it. Ie a1t.eI't!d, I CIUlnot rliAregurd it. It il competent ; it. 
has llOeli colllpetent. dul'illg' the I,"to IlUOJred yellr3, for the 
pariialllent. of Oreat. Britalll to 1l\1I"Of.!1lt.e llioae Indian lawl, 
"nd to tlulo!titut.e athen! for tllem. It h&8 not thought proper 
to rlu BO, Il.nd I ehall not.. 'l'his prdoeotion Is. tllerefore, IU 

hdora ltat.ed, utterly uofoumled. Agtioin it il:! urgN I.y Defeo
dant, thllt there i8 00 legal proof that Ctlllnolly Wq over 
IIlllrried to thie Indi"n WOllltl.n. Now, II.pal1. from his own 
npretif'i decllU'at.looa It) the eontnlory . .. nd his IOllg Ilcknow· 
Il!dgnlcnt of her 11.8 hi. wife, we Illive twent.y-eight yeel"ll of 
coh .. hitatioo and repllle, a.nd I come nuw to consider what 
cff.oct in law thiA (Ilet hu upon the case t"cfore us. !Iond I find , 
tirst., the followin~ deeil lonM of our Clurti! ; Superior Co1l11, 
Montreal, No. ttso. Tmnchem.onlagne \'s. MOtlt/errand et tl.l: , 
Ilnd C"unt~ Fu.m, OppoMllt. (Preaent : Judgl'll SWITH, V.'N
.. £[,.' .. ON and MmwEI,ET.) Uindll were aeiaed as ~lon1ing to 
Ddendll.nt, Montferrand's wife, Clne Louise Fdri", dll.u,f{htcr 
Clf Hugh FlIolilll\nd .'lI.ln"i\le, by un Indill.n mtu:ri~, previous 
to the yell.r 1810. Hugh FII.rilj WMa Conu.diau. Ind his wife, 
Mainvillt:, • half-breed or ~ Metis" Indian. They were lIIarried 
aceording to the custom of the country, and in thitl anile, no 
pmnf of Ally ceremooy Wll.ll made, b .. t simply coh"bitation 
an,t reputatlOll. CharleA FlI.ril, nephew of Hugh, oppoeed the 
seizure and sale, cllI.iming the property &8 the rightful Ileir of 
Hu~h FMi," Plaintiffs conle!!ted the opposition on the ftl'ollnd 
that. t he female Dt:fendant wail daugJ.ter of Hugh I'llria lind 
Joeephte Mainville, and legitimate, and that the marriage W&II 

void. So held Ly Collrt.-Cootest.ltion malntuined, and oPPO
""jOG dl.miated, 17th Odober, 18~' . At Montreal. (In Ap['lt'&I) 
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[No. 14) Court uf Queen', Bendl, (".rch l1W1) Mm'9/jft & ttl, 
Appellants, luu) Gu.urea", Kapuntlt:ut.. Pre8flut : Hon. Jutlp 
AYLWIN, DMUlUIOHD, BAIlOUY', and MnNJlILIT. No a.ttentlon 
paid to ccrtitleata Hiett Held that doclardiolill of puty. verlAl 
and written (in .. 1_) tor Inarriage, will lie binrhng. and gi,-/!! 
to Court the right to pn ... ume a Il\lIrri.ge 11I1< 1 to condemll 
Re.pondent &II the husl.oOlnd . (10 R.J. H. Q., fl. IO~. At Mun
treal. (In A,Ppe"l) [No. 10] Court or Queen'lI &neh, HannAh 
Fiahe r. (Plaintiff,) AppelllLut, "lid Allgelique Oal1l&u . (Odel't) 
Re.pondent, PI'f'8ellt : H on . Judge.!! D UVAl. (Chief JustiCt'). MK
UnlTH, BAOOJ.J:Y, and M OSUELET. J)t:wllnJ Ly Appellant .. 
widow or Samuel LiscolU, ur Argenteuil, nn,1 to him 'm~rri 8l 1 
I tlth January, lK4tl. without rontrucL. A dlllighter Lorn and Rell
pondent appointed the t.utrill t o on\! g.lnue l Bower <lr LiI:!COIII , 
legatee uDlven&l o f Soamud Li OlCl III. unoer I.ill will-<lenmnd II 
fur ,h .. re iOCOUlmunity- Plea : on anterio l' IJInn'iul(e by &~mul' l 
LiIlOOUl to PUnli, BJrr-Pruof of Dt: ft: ndllnt. 1. 'J'IUll Church 
JWgilk n were ktlrt at On.'enwieh , M"' ... , U. S . 2. 'nat DO t·nl.·y 
lit Marri~ coul! be thc l"O fouOl.J. :1. CoIHl.bitation and Repu. 
atiu n of L.8Cum and Pu",ill Bur r .... n.an..,lId witt!. H eld Im(· 
6cienl evidence. Action dillm illted tly S uperiur CoUl1. (Smith, 
J ,), 28th JUDe, 1862. Judgn,ent unanilllou, ly contirmed in .p. 
pHoI, 9th March, H164. (lS R. J . R Q., p. 151.) .Ir Stephen., the 
PI. intiff', Counllel ,hu 1.1.,., luhlnitted the rullowing autlinri tiC:'J : 
,. When: lOarM&g\: pruvtfl b hllve l>ee ll IIOlernnized .. hro&d ,Lut. 
" doubtrul whethe r Itrietly II.ccof'flinf{ to .-it.e!l of Church of 
~ Engl.-ad, anJ nut areorJing to eUlitolll o f oountry where it 
~ look pluce, h elll lIufficiellt with evid t oce uf cohahitation 
"U,thtMOOOd "'s. Cualon, I C. and M. 4.11 ; Wood~u V5. P Olll, 

" 2 C. lind P . 467. R eputation ill /..'0011 evidence of marrilLg'c, 
" t hough tha pilrty aJd ueinl{ it, fleelu to recover u he ir all .. w , 
~ and hi~ parenta are at ill livi nJt."-11em ifl(1 va. FUm ing, 
" 4 BinlC. 466. Coh .. bitatioll IW Inan and wife furnish~ pre· 
.. IUlupti n~ c vid.mee of • p l~ing mll.rriage." - Holme.- u . 
Hvll/l'--~. 6 L.. R 4.70 ; B oothl \.,.. ltfll!loOn, Eltclu·quer Report" 
2 Crom pton and J ervis 451, D'IOty, p reu v," , pages l OO·112 &~ 
.. Ainsi deux pcrsonn l!'8 ' lui onl touJoura veeu publiquement 
.. eomme IDl.ri et ft:m me, et ' lui unt ~ pour t els, sans eon · 
~ tra.Jietinn, ont II. potI5ClJ~ i on ,\'Hat do mud t!t de fcmmo."
Toullier, Vol. I , No. 697. 'C'ellt ,]olle Ie n om ct I. tligni te du 
N m .. Ii~, III. cohabitntion po!llllible et prbiumee, II. pre.ump . 
.. l ion toujouu fl.vOl'KLle 1 1'in noeenee e\ a I'Hat des enf .. nu 
" qui rot'lne Ie p r!l1I ier "rineipi' wlort-i! pur leA loie en matiere 
.. de filifl.ti"n t-om me run dtS fondemtnUl de I" hOCiett! civil • . 
.. L'tmfall t COII~U rendant Ie lIIariOlfte • pour pilre Ie lfIari."
T oull il!r, Vol. 2, No. 700 . .. Lu f" its prinelpll.lI.l IIOlIt , que I'in. 
" Jlviriu 11 lolljoUI'lI [lOrt.#- Ie nnm d e lIOn pl!n:, qne Ie pere 1'. 
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., lraiW colOme aun enf6nt, et POUI'V U en cette I.{ualite .. lIOn 
" edUC6t.iOO, a fM'lU entreticn el .. lIOn et..t.blil9cmeut." Toullier, 
Vol. 1, No. 8e9; IlOO ~tter or Willill.m Connolly to John Reev68, 
fyl ed fWd proved, d"t,ed Lw:: I ... Pluie, Augu l\t. 7th , 181~ , from 
which I make the rollowing e>:trlloCt: 'The IIoCcount you $ive 
" IIr J ohn i.e highly sal..ier ... tory. I am quite pr<>uu of the httle 
" fe llow, Alld ei ncerely pray Ood that hf! lOu.y not defeat the 
" hopes I entert....in of him, what oblil{lltions do 1 not owe you, 
" my dear Reeves, .. nd your worthy aunt, for your C!\fe and 
" atteol..ioo to my child, kc." La foreede II. l)()8Seuion es t. telle 
"qu'elle J>l!ut tenir lieu de 1'1U!t.e tie nait!.sance."-Toullier , vol. 
2, NOlL 82'1-2. " I.e Code a tranche Ie doute en dl!c: iuaot qu'" 
" der .. ut de tit.re at de posse8l:1inn constant.e,ou si J'enfant" 
" ete in.scrit lIOit 8OU8 de fu.ux nolOS, ~it comme ne de pete et 
., mere ioconnuR, la preuve de tiliation peut fie faire ~r te· 
" 1D0ina."- Toullier, \'01. 2, No. 888 ... When there is abeence 
" uf &gUtrte <h Mariage, the ci vii Std.tU8 of a pel1lOD can be 
" proved by the declarations of pilrent8 IllId by witnessel. .. MoJ.z 
v¥. MOM'JU, 6 Lower G..ntl.d" Reports, page 433, et 3 R.J.R.Q., 
P. 34.7. " II cst necesao.ire do suppleer aux reg:istrea de I't\tat 
" ci"i l, 10nJqll 'ii n'en eK itte poio t, soit. parce qu'.1 o'eo a ptls ete 
.. terlU, soit puree qu 'ils son t perdus." Toullier, P~T/IOllll l!ll, vol. 
1, Nil. :145, Dtlnty , Pr~1Jf , pagCI! 100, 103, 112 ... Quant I.UX en
.. filooLsnBM de IDI\J'i&gel:l pu~tifa,i ls80nt legitimesll. luus egards. M 

Toullier, vol. I , NI). 666. " Where it i8 n6CtlS8ary to prove the 
" £1U:t. of a muri..ge, the entry in the Parish Register is not 
., the only evidence ; but it. may be proved by j>CrIOnR who 
.. were ph'&ent. aDd witne!:I8Cd t.he ceremony, or by general 
" reputation." Sounders, vbo. &colldury Evidt'7lu, ~ 835. 
Baron Puke eaid : " I think there i9 a great deal of tlv ldenoe 
.. to go to tbe jury. There is evidence of fo ur yel\fS cohll.bllM.
" tion of theee pel'8On, ILS husbil.ort lind wife, and 8uch coha
.. bit....tion is evidence of tnarria.ge." Bishop, on Marrw.ge {tnd 
lJ il'OTCe, p. 227, CurMng/ollll.nil Payne, p. 460 ; Woodgate VI. 
PuU. " But when two perM<)D1I agree to have th.t commerce 
.. for the procrtlll.tion Bnd bt'i nging up of children, and for 
.. auch IlLBtlOg cohabitation, that. in a stn.te of nll ture wou ld be 
"" nlarriage, aud in the ... bsencu of all ci ... il and religious ins
" titutions, ulight safely be presumed to l)ft, as it is jXlpularly 
.. ca.llttd,'" nllU'riage io the Sight of Ood." Lindo va. BJ.~rio. 
1 H~. Cona Rep. 316. " But wberever the mu.tter 18 not 
" ~vefl)ed by any doctrine there to he mentioned, ou particu
.. 1101' furm fm' expretl8ing the conaen!. is nec~9· ' Nothing 
" more is nee,led than that in Illoguagc which IS mUlually 
.. undentood , or in ... oy mode decillonltory of intention the 
.. fMLrties accept of elloCh other tIS hUI\\Ju.nn and wife." Bil'hup. 
vol. I , No. 220; Hick. VII. Cor/miT! . " Edw., eh: 107. " OrRl 
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.. twidence of marriage i. admissible when there are 110 '!'PI

" tens."'J'oullier, vol. I, Nos. 345, 8H4.; do 2, No. 68ti j Code Civil 
Lower-C,m~lI., No. 232 j Oll.ot)'. Puu,ve, p. 103, Ed. of 1727. 

N As to teatimony being allowed Wht<ftl ~htl lAde de oople'me 
" is f ... IMe." IALhaye, Code. Annott, art. 323, and th" lLuLhnri· 
tits cited there, page, 94 unJ 95 (iert column.) "Oood 
" fa.ith of one conjoint legitim .. t.es children," FaviU"d t1~ lao
a-1.w<:l. Rep. de I. NOll. U~i .. , Vel'bo MUrWfJe, p. t87, Ed. 
1823; Toullier, yol. I, NO&. 6S:l,660, 661, 662 and 663. The court 
will DOW refer to some autl,ontiea touching proof onile legi
tiwll.C.Y of Plll-iotilf-See Code Civil, lower CAnada, art. 2a2. 
" When the child ill iost'I'ibed uocer r"']1I<l nanleli or u illcon· 
~ 11."', Ie. preuve de filiation peut ae raire par temoins." Toul
Iil'f, vol. 2, No. 888 . .. S'il eJ:ilte des enfaot.s i"'U9 de deu. 
" individlls qui ont V8c1l pllbliquemeot COlOme mlU'i ct femme, 
.. et qui 801&t to"" cUu.:.l:: dlddu, I. Mgitimit.e dee enf.nt.9 lie 
.. peut etre contestee sous pretexta Ull defaut de reprellenl.\l. • 
.. Lion de ".cLe de ~Mbration de mariage, 101~ue cetta Mgi • 
.. tirnite eIIt prouv~ par une poe_ion d'ett.t,,' Tuullier, vol. 
I , No. 238 ... La pont'&!Iiou d'H-at " trois car~U:rcs: llDml!n, 

.. true/peW!, lama." TOllllier, vol. 2, 86!). " La force de I • 

.. poseesaion eet qu'elle pellt tenir lien de I'acte de nai._ 
" lI6ncc." Toullier, vol. 2, Noe, Sli9. 871, 1$72. "When it i. 
~ IJn)ved that the child is born of a remille who Wft,ll married 
.. at the time of ita birth, the IIl1V take~ him under it. p,rotec . 
.. tion and "'Y': Pater tilt fJlU'Ill. nuptial demo1l8trant.· Rid· 
l«ige and CaT'T'lttMr., Fac. Coli .. 19th May. 1812. Burge, vol. 
1, page 59. }Iaoy of these I.uthoritiee bear directly upon the 
present C&tIe and flufficiently 8ustain the views which the 
court. hll..'! al~dy ellllnci"t.ed. It has been said that Plaintitr. 
statUI. being that of illegitimacy, those authorities do oot 
apply i if this be true he W&,$ considered 80 only after Con· 
nolly repudiated hill mother snd marril!d another woman. In 
the NQ5th. Weet and at Saint.-Eustache, he wu regardoo 1.11 

legitimate. I ~hall refer to this Inore particularly hel'tafter. 
The Defendll.nt ha.s plc~ed and arl{U~ th ... t Plaintiff ILDd his 
mother Suzanne continuously ~uielCed in this marriage of 
WIn (,..onnolly with Mi~ WoolrIch. Lett.erB ha~'e been pro
duced. SolDe of these letters are addreued to tbe Illote Mr. 
CbnDolly, aDd !Ie~·eNI to Mi'Ui Woolrich. and are from the 
children and grand-children of Suzanne; they are replete 
w~th npreseions of gratitude, and the wlIonnut nffection to 
their father and the Defendant j And there cau be no doubt 
but this a.miable and aecomplished lady treattld both SU1.annll 
aDd her children, with marks of friendly regard j the child",n 
even with atfection ; but, .. a matter of fact, 10 far as regard. 
SlUI.nDe II.Dd Plaintiff John Oolillolly, the", are DO lettel"l; 
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~ .. omhilltE whMltver &0 .ItO. e.p,....ur iUl,lied -.qui __ 
oeoc:e oa u.. put. of tdt.her of t.hem, nuthin~ to Nt.bli.h 
... p .... 01' implied acknowltdJClRent. or f'fteOgtllt.ioo of Mi .. 
Woolrioh .. the wife of IIrConnully. or of t.hlt marriage relled 
"puo by t.hal lNferulant.; in-.etion, .ilence. aro indiifereuee, 
not. acquie.e.nce; but.. even if ther, did conatit.ute aUClh 
~luie~lIcc. it. would amount. &0 not ling in the prtlMnt. cuo. 
The lII ... ria~ of Mr. Cmnully with hl iu Woolrich,. .. eoott, 
or it. "'MIl ba.l.1 under t.he law uf t.h~ lawJ. If. AI lit maUer of 
flilCt, Mr Collnul\y WAIl llIarried La tho Illdi&n WOIO&O. hia 
aubsot,uClII' llIuriage to the Defeodant WAll null aod void. and 
no aaquiuotU)QI ur .nct.ion by hi. fint. wife ouuld make it. 
1lU(Jd. If SUMnna wu not hia wife. hi. nlluri.ge wi'h "iM 
Woolrioh WIU valiJ. irrel'lpectiYe of "oy l14X(uie.ceQC8 by 
SU&IWU~ .1111 lin chilJreo. Lord S\oweU t.hua .peak' of ~t. 
kind uf &CIluiOiiOt:oce in D.lrymple v.. D.lrymple, , H .... 
po 129. " It i. til~id t.h.t.. by th. law ('If Scotland, if the "ife of 
.. the HI'St. print.e marriAgS chUOAl toO lie by. and to lutrer 
... !luther wUllum t.u 00 t.r .. p.nn641 iuto .. marriage wit.h her 
" h~b...I\tI . IIhu III"Y be b~rretl JWI·tonu.H e:cotption. froln 1oIIIeri-
.. iu~ heruwlI U1"rria!f6. Certailily no lIuch principle eyor fuupd 
" it. way illto the law (If Eng1a'tld ; 00 OOIlOtVan06 WOQld 
" "trtICI' t.hl) vlI.lidityof her oWlIlIlarri&ge ; even lion activo 000-
" O\lrf't!nce on ht' r po~, in ltIeI.Iuciojlf an innocent. WOQlLQ ipk> a 
~ f",u'lulen~ n14rri'flt'O with her own husb.\nd . though it. roigbl 
., VQIIIIllJIy .u~ieot her to punishment ror II. Cri1lliU1l1 conapir-..oy. 
" would huvc no luch effect. But. i~ ia pNpel' that I.hould 
.. . tLtond to the rulo of the I~w of ScoUlLUd upoo thill l,-bjocL 
.. 'fluu"8 ill uo proof. 1 think, upon the exhibition tlr Soow.h 
" I .. w, which h"" been furnillhed to the court, tha~ luch & prio
" Clipl" Wu.I eVar "droittd<i authori~UvE'ly ; for though in t.he 
" gl"<*N o.wI8 of Cul'.pMlt venlUs Cot:llru·ae. in the year 1747. 
" the Court. of Seuioo ditl hold thi. tJuotrine. ),et it WAaI tU'ler
.. WlI.rd. nMw.ctet1 &\.IltJ ab.ndoned. on the ~rt. of the &eeoDd 
" wife. btlfot'd the Houl& of Lord •• whiah. InUlit ....sauted I),. it 
.. Wt.ltdd DOt. have beell . if .oy hope hrod LeIla t;l ut.ertained or 
.. upholdinl$ i~.., t.he genuiue law of Soolkmd, becotlae the 
" .oolld WIfe GOuld never MYEl heeD .uvieed to colaent ~ thll 
.. .dmiliioD of evitJeuce. which very oe .. rly ovel1.hrew the 
" right. of her own marri-.p. Ullder t.he correot .pplloatinu 
.. of the prioeiplea of t.h4t. I.w, loonoeive t.ho doctriue of .. 
.. mtdiu,", ifllp«Li1njlnt .... m to be no other th.a thi •• that on 
.. thlt factu."" of a marriage. questiuned Upoll the grouod of the 
.. w.ut of & IeriO!,l8 pUtp0!8, "nd mutu'" uDderataodiJlg bet,. 
" wcen the putiOll, or mJeed on .. ny other ground, j, I. a 
" IDOI't. ilUpQrt-ut. OirouwaU.DOI, in oppoeitiOll to the real 'Ai&
.. l.eaoe c4 au.oh ..nw. ~rp0&8 UC' UQd.n&t-qdiua. Of uf u.. 
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~ eaiAcoc:1ll of .. w .... ri-gt, lh.t tha wif., did Ilot. -'" her 
.. right., when called upon to do 10, but l uttl" r.,d then. to be 
" W"u.IlM(errod to aoother WOIIIlLn. without lI.uy reclll.matioD on 
" her part." If any authority wen., rtoquired upon thi. poiot, 
tid. _mil to Ole to be "cry couclll~iYtl; it nllJlt dtcillively 
.lillpOSd of the Ddoodanl.'lj IIl'gUlllwt ... 100111. I.Cflui~tlnctl ill 
t.hi .. ca....,. It will be remarked tll.1. Lord StAlwdl.1 llpo!&king' of 
.. private ur dol.ode.tioe U1arrill.gt, the Oll~ th t ll .. ndtr collsidtl
r.tiun in tlltl Dalrymple C&IIe ; but there w.~ nothi ng Sl)Cret or 
dtUltlutino! in the nl.rri~o! of Mr. Connolly with the Crw 
wonlOl.n. Thlli.' loel.liun UIj hUllooud and wift: WII4 II.lI pulilic .. 
lIIuch 1"1I1",tio1l8 could ~. Mill.1 Wooh·ich wu Con nolly II oou~ ill . 
Wheu .he ""'_, mal'ri eo-I, thi~ l.wy W~ nn IOllb"l!r young. Sht: 
Wlotl thirtY'li ll years o f IIl{t, 'I'hl: Intl ill.u wif., hll.ll btlen living 
wit.l) Yr Connolly at St.. ~u"whc, Ilntl Ilt'terw.u-d:t lIhc .ntl 
MVI!""I of the children ~»itlt:d with Conllolly '. ei:ttel', Mi"", 
Woolrich', cousi n, in Montreal. ,It ill Il fMI' iufenmce, Ilni,! ono 
which I regarrl al! inevit.ble, f rom thl! evitle llOt! adduced, th.t 
Mi .. Woolrich well knew o f the ui"wnce o f tho Indill.n wu
man, and of h er intiulIL'" relltiooa with IlOr coulIin, Mr, Con
nolly ; thll.~ I'h" WWl 1I.1"1I.1'Il tI\I~t thel'e WWlII. lIumeroWli f ... rnily, 
i,-uti uf thll.t. conn&etion , I hll.VIl 110 douul.. While lilat.ing thl. 
w be the opi nion (,If th t! Cllort, I flle l it. Illy duty to elCpl'UII~ 
the belief th"t Miu Woulridl wu UIII~W.l'e of t.he esisknL" 
o f Il I.wful lnarridgtl betwetn her coulin ant.! tht! Indian 
WOlllan, I II.m e nti rely IIII.ti:ttiod of this ; Ind I think it il be
yond all doubt thdt ~Ii ss Wool ric h Wlit in perfect goot.I r.ith 
when IIhe IIIdrrieJ Connolly i IiU a t$O was the Cree m.iden, Ilt 
the age of tifte.,o , .... hen CoIIIIOlty took hortl.S hia wife ; both 
were in go.xl faith , and, 110 f,u , they wer., ve ry much in th., 
.. lIIe pDIIi tioD. It i, ill k~"rd to Mi~ W"ol!ich 'lI ignol'd.llce of 
th ill 1lIl\I'l'illge, lind h<:r j.!OOcl f.i th , the Dcft:lodant'li CouJtIIeI 
urge, thOLt it ~ui\'ed very little to !lhow lI-CttuieliCl:nc.!. ; lil"nec, 
inllCtion would 00 lufficiant.. No w,ltO far"" the Plo.intirfwlW 
ooDCcrnoo, he had no nutice to g ivu to MilO» Wool rich; he hlld 
no ~pprovlll ol'Ji""'pprov,,1 to ulfer. Andw to the Indian wifu, 
what hM. Mhe to eay or to do , Sho.l did not misleud or dt!C(:iv., 
Mi8ll Woolrich ; th.t WOI.:t OI.li Conuolly 's wor k, 'Chi .. Irgulllant 
U. eUI'tImely weak, .. nol cannC'lt be ent.cr~i ned (or 0. lIIoment 
by th., Court, But u oIOme 8t1-eu hu beeD IlliJ ueoo thil 
qU83tioll of II-cl{Uie>lCellCe, I would refer ..glLin to thul poin t. 
The o.lleged contiouollllCquieflc.!.oCt: in thi. fll«Qud nlarri"l,'tI 00 

the J*1't of tht: Plolin tilf' Ilnd hi8 mother, It il pro\'ed thlt 
when S uzanne hellru that Connolly had deaert.ed he r and 
mlrried II.nl)ther wonllln, .he Oirniled ; wh .. , 811e Illelnt to e ll 
preu or to cOllvey, hy tho.t Imile, uD\::lI not .P~I', 'fhe smile 
uf ~ WI,/lUILU IUII.Y CKI" '1l1o!l • vOl."icty uf eiliution. i it wuuld Ilot 
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1MIrhap.. bt oonaidered a .. er1 reliabl. indicaLiuo or r.liug iu 
... lDdiuwoll:aan, or in .ny other; bu~ it. may fairly be PrMUIll
eel lhaI. lin Connolly (SOUDDe) did no~ Die an to n.pree. ap
proval or M~i"actiOD; ror .he IUlded :" t.hat. »ita Woolrich 
.. would b.a .. e only ber leavings, and t.h.t. Conoolly would 
• repeot. &he .... p he had tak.en.~ Aod t.rocque .y. : " .h • 
.. fel~ all thi. v"'y much." Ex.cept. .t&t.ing ou IIOme oceuiOM 
that. the bad been marl'jed IW:COrding to t.h\'! ellttom of her 
\ribe, t.be evidence Jo~. DOt. !ibow t.hat. .he ever tlluded to t.h. 
circumst&oce afWlrwardL She OIAY have done 10, however ; 
but. Lbe te&timony doel not. .htlw il This . Hence Inay, in tb. 
cue of the Indian womaD, be oonsidered. U rMigoatioD, 
"'pathy, pride, or de.pai r at. evel beiog able tu vindicate her 
potit.ioa .. the la.,(ul wife of Connolly; but. lueh conduct 
could not be repN~l ... acquieacence OD her part. in Conoolly'. 
IfICOQd mUr\age, or iD her OWD fate lUI hi. di.lC&rded eoocu_ 
hiDe.. But. it. "M further urged that from 1844 till her d .... th. 
in 1882. the lodi.n wire wu IUpported by Coooolly t.ill hil 
deat.h in 184.9, IlDd afterward. by Un JuliA Coo"olly in .. 
oonvent. at. Red River Settlement.; t.hat it trUI ; lod this fad, 
and lUany othen proved, «Heet. JryAt. credit. upon t.he eecond "1"1 Coooolly , But. the inact.ion of t.hil old woman, ber ac
cept.iog .upport. from Conoolly and hi. aecuod wife. in her 
old age. In UlIlOY yeal'll .fter Ibe had been t.li&e&rded. canllot 
fUl' a tDOwent be viewed lIS .0 acquieeeeoC41, on her part. iu 
the tecDod marri~ ;,and e\'en 10, it. would not, .. before 
rem.rked, m",ke the Snt. b.d or the second goort, It ih not a 
qoeation of .rolU41 which il now onder coRllident.tiOll, bot 
whether t.berc w ... or wu not. a muriago bet.weeo Connolly 
and the India!!. woman' All oouide t.hat. .imple enquiry b .. 
not.hioSt whllotever to do with t.his un.nch of tbe C&IIe .. pre
Mnted t.o U1e.. Neither ,the good fait.h of Mill Woolrich. unr 
t.tle paaive conduct. or "p"t.hy of t.he Indian . can avail in the 
defence 01 thi. C!lUk The poaition. thel'efure, of the Deft:n
dant., mUlt. be decl.,ed untonable. Then it w .. aid, and mudl 
ia.ilt.ed 00. t.hlLt. one of t.he illcideufA of thil Cue mamlg"! 
.... tb.t. it. migbt be diuoh'ed at. pleuure ; and I loW free, too 
Admit. Uaat.. u betweeo tb.'" native&, it. eetlUlI to be a pl"Ioetu::e 
wit.h theee batbaritUlli to repudillt.e their wivel without much 
oeremony.aod th.t pnu:t.icu appea.ra to be MDctioned by, t.ht:ir 
UMgM. How f .... thi, il to bd regar-letl .. a part of their I •• 
of marri~. QT merely an .. bu8\'i of it, tolerated .. moogeavagM. 
it il difficult for me t.o determine. It wu a~ed by Mr P~r. 
kina. in bil rem .... kable reply and lumming up of t.be PIIIIR
t.iff'1 pret.eoliolUl io t.bi. cue, t.11I't. admit.t.iog the argument of 
the Defendaot to the fullest utent, And thll.t marriage Imong 
Lb. IDdiaM, o~ enn when bet.weeo a squew .tld a Christian. 
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.. Europeu. or AmertC6D, i8 di..lol .... bl •• t. the will 01 the 
hu.buJ or of either p..nY.luch .. eooeeuiOD (&0 have DO 
effect upon thi, cue. If thi' Cree marriage ... dil80lvable I' 
plea.ure, Mr. Connolly could ~rh.1» flave repudi.ted hi, 
Iodill.lI wire, had he done 10 while residiol among the Creft, 
01' where lIuch II. barb&roua uuge pre .... iftKl. H. might have 
dooe 10 then, if he could do 110 .. I. an. but when he came to 
c.oada. t.hat right CUlled. At all eventa, he could Dot diuolve 
the marri.g~ o(hi. OWD free will; he cou ld DOt repudiate her 
in Canad .. , in virtue &IItl in pursuance of thie Incli .. n usage. 
A. mao Jtoel'I to .. country. where divorce i, .Jlowed:, and,. mar
ne .. btl retur!\& to hi. own ClJuntry,where divorce i. not 1.1· 
lowed: The CoutU! of t.he latter countrr will DOt. enforce t.he 
law uf divorce ui'ting in his matrimoDlal domicile. Much leN 
could Mr. Connolly repudiate hill wife by men:ly wiabing to 
du .0 and then m.rry again. The Indin womlUl was hia 
wiie hcre, and would remain 10, until the marriage w .. dis
IOlved by muna .known to the law. It WAS 1I0t contended by 
th" Defendant that the fil"llt Mrs.. Collnolly cou ld hnve npu· 
diaUd ber husbtmd and m.rried agllin i had Much an Ilrgu
m~nt been offered it would have beer.. at once over-ruled. Thi. 
preten.ioD of Defendant ii, therefore, without fOlldlltion. It 
wu allO urged by Defend.nt (.nd upon thill argument conli
tlerable emphuis Wall laid) t.hat Miss Woolrich having eu· 
joyed the "uh",ofth~ lawful wife or William Cunnully during 
a periud of up~·ard. of thirty yea"" .he had a preacriptive 
right to be n:gw.rded at auch. Now it will be borne in ruind 
that Connolly had previoualy cohabited with the Cree woman 
during twenty-eigM .yu~ .. hia lawful wife. He then repu· 
dhlted her, !lnd marrlcd Mil! Woolrich with whom he co
h.Likd from H~32, till hi. death, in 1849," period of &even
tfton yeus. l:iuZllone died in 1862; Miu Woolrich, in 1865. 
Could Connolly, under thecireuln~t.nce. of thi.~, prescribe 
"""inlt hi. tirst marri.ge 'During the lifetimtl of the Indian 
woman could Mill Woolrich obtain, by prflCription, what 
perhaps IIhe never h.d in poillt of IlI.w under the cireum.t.a.nce5 
pr thl. ~,the legal .lalus of the lawfu l wife of William 
Conoolly 1 The.e quelltiont must. be at once answered in the 
oeglltiv8. Such a preleription, as that conunded for by the 
.Defendant, O';U8t .riae IlIId exist under eil·eum~hl.Dces wholly 
ditferent from th086 proved in tbia Ctl-uae. The Court hM no 
h~it&tion in aa)'ing thllt thi. argument eo.nllot be 8uce88llfully 
dhl.intol\intd. It IS furthercontendod by tll(' ~reod.nt, that the 
ooly Matlu of Sutllnne wu thll-L of concubine to Willill-III Con
nolly,.wd that of the Pllliotiffwu illegitimacy. With rupee, 
~ the l:ree woman, thi. i~ not the fact. Con nolly ~y. he IOar· 
ried her according to the u~efI of her tribt; or IIII-tion. She 

TOM' :lvn. 10 
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pueed fat bit I •• flll .. if. dllrilll '.eotl ·ei"ht y.,..io lob. 
~ort.b· W ... , couowT. aod he iotrOdllcttt her Into ei.,ihutioa 
aDd &woOl hll Chriat.iao aequaiolancut aod frieoJ .. in Lower
<AD. u hi. wifa. If .h. bad been hi. coocllb'oe ooly. it. it 
.anoae. it. i. indeed Dot eredibl~, tbat. he ahould baytl Ii ... .d .,lob oer for t.weoty-eight. ytllU"l, had • oumeroua f.mily , 
brouaht bel' to Lower-Caoad", pl"Utlnt.«i her ... bil wife, Iveo 
to t.be priMt who iMptiad t.wo uf hi. childreo •• nJ have t..keo 
bel' tQ bilaiit.en io iloolreal. Thil i. not. to be accepted .. the 
rtlaUaa ulatio, be~wMO Connolly aDd t.hlllruhu womu. 
The- cireum.at..ulcea of the cue .. proved. rebut. IIvllry luch 
PfUlllOpt.ioD. The IIvillllOce .ho •• conciUlively that. her Itat"" 
wu that of a I •• ful wife, and (1m tbaL of I barlut.. till Coo-
1I0lly ftpudi.t~ her. If t.heft wllre ally preaumptioo to be 
iov.k~ it. il 00 hilI' bebalf. Thll «~ ufo t.be loJlu .u ~Ol. 
tha.a. of hi. coocl.\.bine. 1 lUll DoL here to Itiv. npreaaioDl to 
10ClIte locial viewl of rel.tioollhipa luch AI tbHII &mona .hieh 
tbtl D.::feodAOt. .eck. to clua CoLloollY'1 1llIl'riagt' to the 
.olliUL Upoo f • .ct. prvved io t.h ia eue, 1 mUIt. prellllOe thi. 
COClueeLtoo III h.ve bteo lep.I &ad regular; it. ..... ID reputed 
till 1831 ; aod I am called upoo to admioU!ier the I.w, &lid 
oot. to eofol"Cll popular viewa on t.hllltl aubject.L n may be 
c.UII .... nuary for t.he Cbriati&a t.na.der to Lake III bit .... ife 00' 

of t.hue children of the foreat.. acting io peded aood faith 
and io eooformit.y with Lhe lawa &Dd ua.apa of bee oa.
tive couot.ry, and after yean of toil , tldelity, aod dll!votion, 
bavioR &IWlIof' tc.ted bel' .. bis lawful wife, I.b.i. tcading 
aIlveot.urer. tired of tbe coooectioo, may repudiate bel'. ilWiat-. 
iDg Lb .... &he baa ~ only hia coocubine, aod t.beil' otr.prinJ 
butArda. Tbia ia oue way of doing thinge.. but tile IODner tb .. 
ia cheeked the better; IUld th. lOo.Iour t.hue Olen uodef'!'lL&Dd 
t.bat. IIUeb ou~ upon law aod reli~ion will oot be "octi· 
oped by our CoUN, the more pt:ObabdiLy there is that. lIucb 
irrcru1u pr&c:tieea will be dilCOotinued. Then,'1 to the 
Mat"" of t.Le PlainUtr i t.here il 00 doubt. thllt., lioee the cepu· 
diation of bil motber by bit father, aDd hia fatber', aeeooJ 
marriage, he baa been ftpnJed u iIIegitiDllte ; and partieu
July 10 by tbe frienda of the Ja. William Coonolly and thOlill 
of ~hll Oe(eodanl I thiok it ill quite true th.t be h .. been 10 

regll.rded geoerally , a.od 10 far .. this general opinion could 
create a tWtua, it haa be-eo t.hat of illeghimaey ; IUId no doubt.. 
UOJlI!f cireulott&oeea 'Whicb it ill fJlMl to auppoae, lucb a faet 
would be of iwportaoce. The t:ertiticate of tw.pti.1D. of the 
PlaiotiO: io t.he c.&M, dad Dot lIIt&bli,b it. iIIegitiw&ey. h ia 
aomewb.t JM!culiar. DII.t.tId tb~ aewnd April, 181S, it. it io theN 
wON. : •• NoUl, cure d. Quebec, IVOO, baptiH JIlIID, De d-o.a 
.. Ie Raut-c.u.da, AI' de buit 1IUlI, et dont 1011 puN"" Ufl" 
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.. Hm.I nool lOai. ineonnull Loui .. Aylwin, Godmother. and 

.. Loui. DlllmO&rnI, Oodf.th"r. Willi.IU Connc'llly. aenry CUD_ 
" Quill. witD~" Thu f.ther, it il etrallge to "'Y, WAIi ODeOr 
the W'ltneMM to thi, ctrelllooy. itill (fl.ir to pre8ume tb.t the PM_ 
lilt w,,~ il1formeod by t.he fu.t.her th"t, the boy waalegitiuiate; but. 
t.he o&IUe.l,lf the parent.! were notgiveo i and 10 IOU. t.he mye
kry still moro compi",t.e. it W<I.II '.Ieely ,tate<! t.hat he •• 
bum io UpJ>6r·Canada. The pridt. did DOt. koow whet. b. 
WI&II born, did DOt. know whu his legitimate p .. rent.a were. But. 
Mr. Connolly did, and hath hILve heeD discloJfled to thill eourt. i 
aoJ thi, very certificate eltll.blishel, 10 far IYI a certiticate 
C&II 81t.a.blUih .. nything coneluliyeiy, t.hat. PlAintiff ItO .. not 
iIIf'gltiwate. Thill! ugtlmeDt therefore, enrl the objection that 
t.hia ~tiOD .hould hll.ve been Lrought to est.Llilih t.he t'laintltf'. 
I.-gitimacy, or, at leut, th"t lIuch a (lrayer .hauld have been 
in t.he eondulliono, art! in th", opimon of the Court, wholly 
unfouodeo.l. The teehniclI.l objection t&kl:ln that all the childrtlo , 
wue of tho IUllrri~eof Connolly Ilnd the Cree womllll, suould 
have joined in thl' action i. clearly untenaLIe. They, may 
hllve perftetly good fuson. for not bringing lIuch all adioD, 
and bt,e;idCI they mlly n ut. choose to do 110; but it cannot for a 
mOlneDt. be aeriously contended, that the Plaintilf a lone h .. 
DOt. thll right to reetlver his IIhllre of the eommullity in tb, 
poue.salon of the Defendant, if luch coulDlunity uist& Thit 
cale might be dibpoeed 1)( upou I> well known princiJl4lolof 
law lI.ud uf mOl'\ilY, and it it thill , tha.t ..... here a doubt exillt.t 
.. w th", Iqlllity oi II. 1U1I.1'riage. CoU l'ta of justiCI:I are bound 
hJecitI, in ravor of the aUrged mArriaga All law, all morality, 
r"elluirOl Illld aanctioll tilia view , e ven uf Il JouLt£ul C8.5e. [n 
\hilt' inlt&llte. howevtr, uu ,uch doubts exist. Vtry lit.tle re
rDllillll lor the Court to rCUilirk iu I'egll.rd to this uNDch of 
the C&k, but to I,h::cl .. re t.hllt, I\C'COrding to the view which I 
felt bound to t..r.ke (,If th", taw and the fact.a , thert! wu a 
• .lid l.u~rri...ge uistinl( between Connolly and the Indillll 
WOWIUl, The proof of this marriage n:sulLi from hiol own 
rept:a.t.ed . and aolenm dl:ldarationa, to thl:! effect lhat Jle Ilad 
1J1III'ried her 1U:C0rJing to the CUlLolil IIonJ usagea of 11O~r natioll; 
from the fllCe. condullively provtld of twenty-eight yea.rs of 
repute, puhlic .. cknowleJg~llIellt .11.1 co-hAbit&tioll u husband 
&.Od wif/=, frolll the eircumst.antell that he I'ave her hill nanle, 
beatowetI that a.me upon hie childrell. offspring of that m.r
ri~, .. n.1 (rom hie caN I\or! education of th~te childrl:n. It i. 
tMlyood 1111 question .• 11 CAJlltrovenlY. th.t. in the North Wl:lllt, 
.. nung the Crect, .mong the other Indilln tribel or nationl, 
.. non2 tllIl Europt:alls .t 61lllliltion" politi and ..,ulewelll4 of 
the HudMJD', &y. thi, uoion, contrll.Cl.I:Id uotIor lIuch circum
,t..oCl;lI, ptorsillkJ in for Much Il long ptl rioJ of yun, ch .. rac-
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t.eriud h, inviolabla 8dalit.y ud devotion 00 both aid_, and 
mlMia mon MCrM by t.he birth and educat.ion of a nUlBeroul 
raroill, would have heun rej(l.nJed all a vlI.lid marrllfril in ~he 
North Weet., wu lepl t.here j and can t.hi. Court, .U.er he 
brouIrbt bl. wife and runily to C&na.da., .her having recog
nizeJ" bet here u .nch. preaeoUd her u luch to the r.ri .. , 
who baptized bi, children, and to the person, b, and I Ie u 
eoclaled with, declare t.he marri&lit'l ill~pl , null Ind void' €An 
I proaoun08 thi_ connection, forUidi and oonUnued under 
Iuc:b cireulUtaneee, ooncubin~, and broWd hie offlpring .. 
bastard , because Mr. Connolly eun::ised hi, Indian privilege 
ur repndiat.ing her and marry ing aoother WOlllan, and waited 
too ea:ereiae that. right. till he caine to Canada, where h.PRily 
for lOCi'llty DO such privilege uilLl' I tbiuk not.. ThCN would 
be 00 I.w, nojultice, ou1801O, no mo""liLy in .uch ajudgment.. 
The Court itself could have testi6ed to the high am.I &00001-

pliahed chuacter j to the culti,'.t.ed intellect and reminine 
virtu .. of the ami. hie laJy whON name and poeitioo figure 
10 conlvicuoully in this IInh.pp:r c:utI. She ~ among 
IDlLDy aa the lawful and honof'& wife of Wilh"m Conoolly. 
She wu 10 reputad. She W&8 respected and ~Ioved by those 
who kop.w her beet j but, bellind and beyond .11 tbil, the re 
h.ve a.rieeo other claims and other interesl& The obac:ure and 
atiqmatized nlfapring of William Connolly lind hia Indill.n 
.ife haa eome forward , after many Y611.R, to vindicate hil 
muther'e meDlory aod hOllor, and his own r ij,thLl, u tbeir 
lawful child. The law is wit.h bim, I am ulled upon to ad
mioillter it, and I .m foreed to tbe eonelusion that the mar
riage witb the CI'M woman W&I vaJit! j that I am bound to 
reoogoiA it &I l ueh, and to 80 adjudge; and 1 am bound. 
however painful it. Ul&y be, to dechue th.t the eeoood mar
riage waa aad is 1.0 abr.olut.e nullity, But there il Iti U another 
qU&ltiOD uf verr great importll-oce to be decided, aDd tbat ii, 
whether, admittlDg the legality of the first murilljZe, a com
mUDity of PIPpertl re8ulkd from tb .. t marriage 1 Were Con
nolly and his Indl .. n wife CommunI en bient, as claimed by 
Plaint.ilf"e Coun .. l, and &I uodel1ltood hy the law of Lower 
Canada' The answer to tbi. questioQ iovolv" a point of II.. 
aad oDe of fact. .The honlJrable Mr. Justice A Y'LWlli, a witoeY 
fo.- the derence, aod WhON evidence flu already been referred 
to, tiu by hi, klltimony dilpoiled of thia branch of the cue u 
dec;'ively u he did that uf bi, uocle', marriage witb the 
Indian woman. 8 e "Y':" At the tim!'! the PI..intiif came to 
., Quebec, io 18lS, my unele lived with bis sister, Mrs. Delmar, 
"and at tbe..me time the late Mr, Coonolly CIlme Jul ia WGoi· 
.. rich (Sme alao from Montreal, where sbe waa liviog, and 
.. IIPInt LIIc wiater with her, At the time it Waf' undl:f1Itood 
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.. amona: al l the raDlily. (that iI, by my rather, my mother, 

.. my aunt. INhll .... Diy uDcle, and Mn. Connolly. t.hen Ju lia 
.. Woolrich,) it. WI' under,toad that there ",ould te .. mu
.. riage whenever my uncle could return to CAoada, and ~t 
.. r ill vf the country. Agai n, my uocle 1I.1"&yl .. id !.hILt. hi • 
.. iot.ercourN with tho Jndi.o woman W&I to ee.we ",ht'Q he 
.. lert the I ndian country. He alao laid he WM obli£ed to do 
.. .. the nativN did when he lived in the North-W'e.L He 
.. Mid .11() that they were brute., and th .. , he alway. i<fttnld
.. ,d to returt! to C&nllda, 1.0 marry my aunt, and liv8 happily 
.. here in .. dvililA:l~ country." Further, t hi, wito8S8, who 
knew .11 .bout hi. uncle', .If.irs.nd intention, .. y.: " Th. 
"hl,toe Williaw CooooUy wu II. native of Lower-Clt.nada. I 
.. know tb .. t h. ~'.Dt w the North.WeIIl country with the 
.. intention of mt.king Ii i, fortune there, t.nd returniog to 
~ c...n.d" to resido pennt.neotly." According to thi, evidence, 
Mr. Connolly t.nd Julit. Woolrich were under lion engagemeot 
of mt.rri~e during t. period of nineteen yet.l"I, load t.n thi, 
t.ime, one most interesting to some people, he WI.8 living with 
an Iodian womt.n whom he iotroducefl everywhere &I hi, 
wire, and by whom he hat.l t. numerou, f. mily. But that il 
Qot tho qUMtion here though worthy of note in mt.ny respect..; 
thia rdennce is not made with the vil:w to mark with repro-
bt.tioo the conduct of Mr. Connolly; rt.r from iL The Court 
h~ no hHitation in ",ying. l h.t t.he evidence of Mr. JURtice 
AYLWIN , in regard to the f~t.just. adverted to, requirt:l no 
corrobort.tion. Hil high poIitioo, hi. elDineot o.we and .hil. 
",iea. plaee hi. atat.eulont.l with reference to theee pt.rticulal'l 
beyond the reach of Ct.viJ or doubt.. The lute William Connolly 
wu born t.t whine, in Lower·Canada, about the year 1786, 
he belntt I\(Iveot.een yean! old when he Wall married. He WM 
by relilflon A &m.n Catholic, and had pused hil first yean 
in Lower·Canada. He Imlered the serv ice of the North·Weat 
Co!Jlpt.ny in 1801, in 1802 ....... !t.l.tion~ at Rivi~,.. au.:!: Rat. 
in the Athahuk.. countl·Y. He went there to buy fun aOO 
Ikiri, {rom t.he Indijl,ns, with no more delip of lettlement or 
re.idl'lIce there · thll.n luch ... wu nec&lS&ry to carry on hil 
tra.d fl. It can be I:uily IUpposed tbat he did not, for I. lingle 
moment, at any time. entf\rt.l. in the idet. of making hia per· 
maneut .bode or rt'sidence in that country, or that he ever 
Joet. hi, intentioo of l'tturning to Canada ... lOOn u he could. 
But Mr. JUltice ,AYLWIN'S I:vidence leavetl no doubt ur.n thele 
poinl.l. The a\r.!ence of all intention to lis hil domici e ill that 
eouctry, the umm .... ll\Q:ntndi Icd the o,lim .... Moer!""di 
are ... ohvioul lUI .uch thing. caD be, from the circumet.ocl'l 
or Connolly'. p!l"ition; perhApi no evidence c.JUld render thl! 
pre.umptinn more palpable, but. if .nch bel requi red. Mr. Coil' 
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0011, hi_If, iD con.el'lAtioD wiLh Mr. JUlltice AYLW'lIf, h ... 
pl~d lbi. matter eDurely be)'ond que.tion. It is In admitted 
prioeiple. lba& Ihe domieile of birth i. prellumed to con~inue 
till lb. oemtrary i. proved. that domicile ia ehangal ooly . 
.. QU&Ddo quia re ., 'Kta animum muendi d~dal .. t" and 
that" domieiliulD 000 procodit, Ii iIIe haberel &nimum rever· 
.. t.eodi." Thne are &dmit~11 principlell ; and two thlnge, 
therefore mu.tcoocur to (l(ms'i~ut.e a domicile; tiNt, retlidenee; 
uri MOODdly, the iot.eotioll of makin3 it the home or the 
party. Tbere mu.~ be tbu Iud and the Intent: fQr tUJ Pothier 
hat truly obeervtld II. pt!raCln CAnnot eat.a.blish a domicile in & 
plaee n eept it be animo d lue/o. Voet emphlltieally ~Ily': 
IUvd urtu.m ..t, 'I'Itq'" I-Olo animo alq'" t'u tination. patrw 
lumiliatt, aut oo-nu..tutioTu tol'l., Min. r. ,t (ado, dMniciliu.tll 
con.tuu.il ; n'q'" M>ld domtu comparationt 11«: «iiqud regi. 
01U : lItqIW told habitation., riM propofitu iUic ~tu.o 
moro"di. fjq d '~f!ntr6 .. ya : QlUlmolrrnll " fo.Jtlldi tjna 
anim"ftl1Wft labent, MJ 'k'WI, 'fteoMtitalia au.t 1'U'gOliatilmw 
CG\l1ItI olitubi "'It, protin'" J. ugotio dica&turi, domic11ium 
nuUo temporia I!p«tio CMI.tittunt ; cum lI~ue allinl'l'" lin. 
fado. "equ./aotum n"a animo ad id 'UjficUl" " Domicile ia 
.. acquired, par Ie OOIlcoun de 1& volonte et du fait., animo et 
' . faeto , tha& i. by Ktual rHidence in tbe place with the in· 
" t.eD~ioD that the place thu. chosen I;hould be his princiP.'1 
.. and permanent r8llidence, the seat of hi. fortunu, hid flLmlly, 
.. and hi, punuit.& in life. A new domicile cannot be aCfJuirfll 
" by intention alone; but having been onC41 acqui red, it may 
.. be ret.a.ined by intention, without actual r\!Sidenee. Neither 
.. ea.n it be lLCquirl!d, Ly f8IIideo~ alone, howcvtr long, with • 
.. out. that intention." Pothier, Introd. O'ntl'll.le .ux CouL, p. 4-
n'Argeotre, Coutume, Art. 449. Toullier, liv. 1, Tit. IlI,)lo. 
371. Civil Code, Art. 103. And again : K There mu.t btl __ 
" intention to rt'.ide permanently." It would be easy to &dduce 
pages of authority which would go toeorrobortl.t.e the doctrine 
here laid duwn, but the Court duema it unnecc_ry to do so. 
The priocipb ia well known anJ every where .cknawle<l~ 
thllt the iotention to remain permanently mUlt I~ eolULin~ 
with the fad of reIlidence. In IUlOe cues thiA intention m.y 
be prelurued, hut io £IIi. insl.ll.nctl there i. 00 room (or prtl· 
, uulption ;and if Ilny pre.umptian whatever could be in\·uked. 
it would Le ~inlt the .up~ilion thll.t Connolly had ~b.l.n . 
daned hia domici le of birth , with the ill tentiun of foraullli\' a 
DOW ooe in the North· W,,*t wrritory Hut we hll.ve po!Ii t lve 
uvifleoce to ahow th.t htl never hat! luch intentiun, but en· 
til'tlly the contrary ; he inten.led to rt!turo so .oon lUI ht! could 
get rid of the country , lind live hll.ppily io IL civiliud country. 
Thi., ou doubt WII hI. inUintion, WIWI a.lwaYIi hi. inteotill", 
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_hleh he 8u.lly CArried out ; for he lived in Lower·CAnada 
eighteen year. .fter b~ return and marriage to MilS Wool
rich , and then died here. He hllP.(l made hi, fortune , the obj~et 
he had in view in goinR to the North- Weat.. And then returned. 
The animlU revertendi i, clearly and cooclu&ivtlly ~tablili led 
in thil C&II6. But foh.:n it mlLy be said, and h .. been ur~ in 
argument, that .. ruirlence of thirty yellol'1l eonfel1l UplJO a 
mlln • domicile, particul!irly where he 1 .... been married and 
brought up hi" ramily, and where ,,110 bo 1'1 .. carried on and 
tran.we:ted hie chief buainesl io the locality. It will be reluem
hered that ill.p5e of t.ime does DOt Dlttor t he cue, when there is 
.. conlltant, a peraistent intention to return, and DO intention 
to rem",in,lIood it i, beyond ,,]I question, .. a matter of r • .ct, 
that where the m .. trimonial domicile of the wife is different 
from her husbAnd, it JOtd not CMU!'e him to lOde his domicile 
of birth. No argu ment, DO authority, is requi~ to prove auch 
to IJe tnJe as propoaitlow of I.w. But conceding, for the aake 
of t...king • full and complete view of this matter, that Mr. 
Connolly without any inteotion of remaining, but determined 
aht'll,y. to return to Canada, did acquire a new domicile in 
the North· We.;t territory, the nut duty of the Court will be 
tddetArmioe at WbatJ~lse point in thlLt vut and wild 
region Mr. Clnuolly h bil domicile. Wu it at Rat River, or 
Furt Chippewayall, at Oreat S lot.ve t..ke, LeISer Shl.Ve Lake, 
The Rocky MountaIns, Vaocouver's IsI.nd, or the M~ken:tie 
RiVer l Was it at Rainy Lake, the Lake of t'-le Wood~, }o'ort 
Cumberland, York F~tory,or Norway Honse 1 Wu it at hie 
A-I. CM8St, Rat River or Fort William 1 He 88ems to hlivq 
.. ilited and to have rhidM wi~h hia fa mi ly at an or nearly 
all the.e plACes, and it is in evidence thAt lie frequently earue 
to Canada, and more particuillriy, he Will present at the 
t.ptism of Plaintiff' in 1813, and W&.II at Montreal in }814. 
Now in regard to these trading poILI, it mWil be borne in 
mind that l bey were eituated widely apnrt. in some easel, 

!nOre th.n a thouil&.Jld loilet diltant, over almOlt iUlpa.8ll&ble 
regioDs of wildernese. He wu a fur tnuier, aDd In the proee-. 
eution of bia businelll, he went to and fro from trading poIt 
to trading J;lD8t. up and down great ri ven!, over Ulountains 
acI'OSlI pminrl IUld lakel, and through foreet.a where t he 
European had no II8ttled home, where neither the hand of 
man nor the art.e of civi liution had eubdued the wilderneu 
or reclaimed the hart.rian. The IUCeeas of his trade itself 
depemled upon bar"rism, upon the cunning and active co· 
operation of the n&tivt' u.vagee, and thr lucc:euful entrappinK 
or.nJ ,Iaugh~ring of the beuta of the fOreJta. He 'IV&.II • 

dweller around the Indian hunting ground!, and a draler 
in fun and ,kin,., There wert! then no hou_ ucept within 
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the fon., DO "iIl .... DO colonic., no plantatiool, nu eiviliwl 
IeUJemeoY, 00 politic.l or lOunit'ipal JilOl~, cireumlCrip
,iDOl. or inltitutionl, in moet. of tiled pl.eel, there "ere no 
Coon. of law, and acaretly uy 11.", Ut:'fpt the will of the 
tnwJer,aad i.be native eUltoml and uaa,::el of the Indianl, And 
tba,. "AI Roud reallon for the absence nf all thelle lignl of 
p~ anJ coloniaatioll , bec"ule, II before llated, the pecu
niU')' lueeea of both the HudlOO'1 &y and the North·Wetllt. 
Companiee depended upon retaininll( thoae v""t regionl in a 
It.ate of barbarism, and they h.ut the power to exclude all 
oth ... t....ten and ..,ttlers, .nJ conleltuently to prevent. the 
introduction of every element of Eurupeao civi li zation. Can 
tbe Coort, under theM cireumltan~l, determine where &.Ir 
eo.oolly', domicile " .. in th e North -Wc,t 1 It '~UlS to me 
to be impouible. But I IDight., I think , go further, and lay 
t~ under the circumstancea to which J havejuISt adverted, 
and lituat.ed u Yr. Connolly wa.a, be could acquire no Ifgw.1 
domicile at Rat. Kiver ; and in any c.ue, 1 am clearly of upi. 
nion tbat .hatever kind of domicile he may have acquirerl, 
for uII.Ulple, we may usume t.ha t hi, nl&trimolli.1 domicil", 
w .. there,y .. t, .. a matter of fact, he did not 10M his original 
domicile, his dowicile of birth j and in lupport of thia view of 
the law, it way be proper to refer to 80me additioQ.1 author· 
itie.a un thil point,clted by Mr. Stephens." It ou,::ht alwaya to 
.. be rememllened .that the quution, wh .. ther the «alUl h .. 
.. beta coolt.i t.utAtd Ly means of • lerlulllrriage, is perfectly 
.. distinct from tho consider_tion 0 the righte, powe,. lod 
" capacities which the .tat lUi confers. The eO'luiry whether the 
.. riatlC" hu heeD conltituted , ia anl ..... eNd by the law of the 
" country in which the mnrrillge ..... as contracted. If b.r mllr
" ri-.ge, which, according to that 1&\10', is valid, tht! IIltdu'IS cooa· 
" tituted , t.he coonect.ion of t.he parties with the IlI.w o( that 
" country cea&H, uole. tbat pllce be the domicile of the hUI· 
" band j and then its Illw governs, Dot t.ec...uee the m_rri.p 
" .u celebnt.ed there, but beeause i~ is the country of the 
" hUltband 's domicile. The plrties, if they do Dot, by any ex
.. prest ~ement on their marriage, 8tipulate III tn their 
" future riahte ILnd car-acities, are presumed tosubmit to them 
" ... t.hey ru.vo been defined loy &ODIe municipal law; aoJ the 
.. IILw Which, it. is presumed, they contemplate, i8 not thaL of 
.. a country in which they hllvQ 00 intent ion to reaide, and to 
" which. therefore , thcir IltatlUl cannot be I:lUh)ect, but that of 
~ the country in which, as it i. tile place of theIr domicile, their 
.. righY IiIond capacities are to be e:zereiiCd. JuriaLa, thercfc.re, 
"concur in selectiog the loI.w of the domicile of the hU.!Ibiaml 
.. and "ife, .. that. .... ·hich determine!! the ptnlOnal powel"8 aDd 
" clilopacitiea iDcideDt to their lftatlU, and Dot the I"w of the 



,<7 CONNOLLY V. WOOLRICH (153) 

.. plaee i1l _hid! t.he marnage ... ~lebra"'." ~lIrae. Col. 
uJ For. lAw., vol. I., P"r 2.:;; Pothier, CommuDlt,. No.. 6, 
U . "Whatever eootrtloriety of opinion mar .. wI. rupect.iol 
" th", elf«t of .. ChI-Dolt. of dowicile 011 "Kht.. or p'ropert.y 
.. acquired und~r the law of the 1~lLt~mo,:,i .. 1 dou.:'iclle, theN 
" i, a geol!rai eoncurrence Amung Jun.t.. 10 holdlnR that. .I . 
.. though the II.. wbich con fen tho.oe riRbtl. po_.rR &Del cap6-
., citi611 i, .trietly a ~l"IOn.l law, yet ita influeoce ni,&. lID 
" Ions only.., the partin rem.in .abJect t.o it by r"!taiJLinr 
.. thel' LD""trimooialllomieile. When they quit that domicil •. 
.. and eat.&bliah aoother, their "tatua i. goverued by the I"". of 
.. the latter, and tlleir e.pacities and power. are thuee which 
~ th.t law confe,..," Burge, Col. and For. La", .. , voJ. L, page 
163. Merlin, Tome I, aee. 10, pagel 532 lLud 633. Pothier, 
Community No. 89. Pothier, Coutuole O'Orl6anlil. Intro .• No. 
16. ~ A. born at Am>lt.erd.m, and the nutch ConlulatSmyrna. 
.. IDarned S, at Smr.rna, and they entered into an ante
.. Duptid.1 coo tract re .tive to their rea~tivl:! propert.y. The 
" wife t.fterwarda died, leaving two children. and without 
" hUoving made any dia~itioo of her half of the joined pro
.. perty, ... ahe w ... entitled hy the aettiemenL to have done . 
.. Shortly after her death. one of the children died at. SmyrnL 
",It bec.a.me a queation whether the Jaw of Smyrna or of 
.. Amlterdam ftgulat&d thtl title to the wife'. Ihare; in other 
". Wtl rdl. whet.her the hu.band h.d Icquired a domicile lot. 
.. Smrrna or re~ined hi. domicile .. t. Am.terdam 1 It .. ., 
.. decided in favor of the Jomicile of the birth at. Amlter
Of Jam. And eveD were a man to rem.in ten or more YUrI 
.. in .. place. he c.nnot. be said to ha\'e had there his tixed 
" domicile, 110 loog ... it WIUI oonlidered u a temporary ",ai· 
.. denoe." Burge 1, p. 49 ... Where the domicile of lobe bUI
.. b.nd and th"t. of t.he wife are not the lUDe, t.he law 01 
" t.he · bUlbud'. domicile ia to pre\'.il. uoleu be toe&rul to 
!' eltAbliah himeelf in th.t of hia wife." Pothier on Com
munit)'. NOA. 14, IS and 16 ; Burge, pagt 40. ~ When the law 
.. of domicile and that. of the NIU are in cenRict with each 
.. other, if t.he queation il re:ipoeting the ltAte and condition 
.. of the perlOn, the law of the place where thlly are lituated 
.. i. to be followed." Merlin, Rep. StAt.UI. Autorisation Mari. 
tale. aee. 10. Story, 00 Conftid of lAwI, No. 63. "I.e lieu de 
.. II. nliUllonee de chaque homUle est prllaulil6 MIn domicile 
" d'atrection, par uoe contequenee de cet. amour que I'h.bitude 
.. et Ie commerce inti me avee nu. parent.. 001 premierl iuli· 
.. tuteUrl. nos ami., 1l0UI inlpire pour notre patrie. M.il eetta 
.. pre..ompt.ion de droit c&de ... I. preuve contraire. Celui qui 
.. aMndoDne IOn dumicil" d'ori~ne, 60 M:quiert. un autre par 
.. Ie flUt. c'eet-... ·dire. par I'habltation Nunle ... I'intention d. 
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.. ..... Mm domtel~ d.a. un litu car Ie dumiaile. diMnt I • 
.. loie. eM pl~ d'in ... ot.loo que de f .. it." Aaaly. ,..illlOodt du 
droit. ,,.o~ ( Vn-bo, dUlnlcile, Doulc!!l) "II .,. p"'-'I:II~ 
.. t.ioa I-.Ie pou r la conaervaLioo de I. oatioo.bt4 onglnaJr • 
.. ou do dOlilicile d'ori,rne, jU:Kju'l.'a preuve du chanktmenL 
" De Il. il euit. que lon4u'ull indivhlu a dtluX domicilM daru 
.. dive,. loe rri&.oiru, 00 duiL de prH'rence avoir 'pro au lieu 
.. de ... n .. i .... De8. Ou I'M .... C'tet un pnncipe Don cont«~ que 
.. !'a!.woe! womenl.&nM De luffit. pKa pour fortner preuvil du 
" chan.-ement de oaLinnll.liUo ou de domicile." Feltx, Droit 
[o"'",ational, yol t, P-It' 56 .. Domicile i, &equiNcl by optr· 
.. 0.1. .... 0 of I.", . ... the oeoeuary coo!teq"enCl of lOme act; of 
.. thi' ducriptiuo i, the domicile which a womAn &Cqairu DO 
.. her marTiage, ~UI6 .hf' tben ~ &.0 th.t of her hu .. 
.. band." Burge, "01 I., ~ a3 .. It. i, difficult to lay down 
" u1 rul l! wb ich d~. not Ildr.oit of IOrDe quali6caliou. A 
.. reeor\ to, and ruideoce in a foreign coulitry, for tb~ pur
.. poMI of ct.rryinjl 00 tr...te tht;re, may froo} tbe frequency 
.. with which the perwln "illiY llod returQl froID lhence,ududa 
.. the pl"tlumption of an intention t.o eetal,n.h .. perm.nent 
.. n:.idence there. He may havll left hi. "ife and children in 
.. lhe pllee of hi. former dOlDicile, or all hi. a",~meDI.8 
M r.oay be made a llclDaivl!ly with reference to, and ... connect.
" ad with . th e proAeCution of hi. commercial pOl'1loit ; he may 
.. have remi tted &II bit OIoney to the place of bl' former dOlni · 
.. cile. T bue or any olher circuwltanCt" from "',ich it might 
M be inferred that hi, resideoce WI68 only temporarr., and that 
" he eont.empl&ted a N!turn to his forml!r d •• miclla, uclude 
.. the inference thai h. bad takliD U'll Dew, and abandoned 
" hi. former dOloieile." Burge, vol. , page 4~. And Ql)W let 
u, 1te. what i. to he considered the m~trimooial domicile : 
.. WheN! the dOloicile of the hUlb.od and that of tbe .-ifean 
.. not the ea me, the law of ,be hu.baod'e domicile i. to prevail, 
M unle. he Dl8llnl to I,Ultabliah himl6lf in that of hi. wife." 
Story on Con8 ict of Laws, NCML 191, 192, 193, 19t Ind 198 . 
.. L"..., of ACtlllll domici le gtwerns lot dMth" Id., NOll. 157, Hi8, 
169, 171 , la, 174, 175, 176, 177 &nrl178. "A wife is entitled 
" toll one·h .. lf of the oo mm uoi,y, tboullth she nev"r carne into 
" the . 1.& ...... Cole', Widow, and EI.8Cntors, 7 Loui,iao& Rept&., 
new leriM, pARe 417. Tbe.se lutboritiea leem to the Court to 
han a Yl' ry ilnportant bearing upon the law of tbe PreM'ot 
cue, in tegIU'Il to t.he point now onder eonlJiJer&tioo, And 
there a.re nooe on the oppottit.e ,ide, within Illy reach. which 
conLroyert. aeriuuI:r the Joctrioea here laid dowo. From whllt 
It .. been laid, 100 under the ~uliar circumlit.ancea of tbi, 
cue, it i . in my opioion bttyood doubt Ill! Il matter of I" .. , 
that Coooolly duriOfl hi' at.enca in the North Wllllt Olluotry. 
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though that absenc!: WIl!l pro\ongc.\ through ml.ny ye"n, did 
~ot I~ hi' domicil", of hirth, tIll'" he neYer .etluin:<1 tllle II.t 
Rillil:r~·uu.L- Jl,lt •. I think, IUOreO\'Cr, that e"'l'o I, il maLri n'u
lIin\ Jomicile. luch 1Io _~ it WIU, di,1 nut dUlllge or 'lIpel~ll", lht' 
one of origin. In th, .. 1. ('\'6, wlilltc vcr may hl1\'O been th ll 111.IV 
which prevailod II.t Riui~re-ulU- R,( '~, II. commullity of prop"r. 
ty tlXi:;tOO loeLweell him IlnJ hi~ 11I,\in1l wife fn.nll IIID:) , the 
dlLte or their OJllrrilll:e. 'I'hl: Q,url i~ further ('O f tJpinion thMt, 
luppoaing the domiCIle or birth to h,I\' 1: bt.'e1J IUIoI)Cndt.'il, if I 
lII .. y 1100 e:rprijs~ it, dlll'il1g ClIllllol1y' .• al~nce in the NOI,th 
W6lll Territory. yet it would revi ... ,· IIp,em l,i8 return to Luw!:r 
c.n.d, .. , In thllt view of thc]II.w, he Illwtly. I, • .,ing hll,1 thl;! 
intention of I_ving the couutl'Y arId 't'turnin/.: to Lower Ca
nadB, and that intention hllving l'lE'en fultilil!'] hy his retlll"U, 
long resieience and death, lit Montl'ellol, '-"(lIl1munity eJ:;~U',1 
fron) thu d,lt.. of his mll l"rilloge with his Indi,m wife. Uponllotll 
pointe, therefore, the marriage nllli the distr'ihutioll of tilt' 
property l.Cl.juired during its tliisknce, aerording to the pr<'
tensionll of the Plaintift: the Court is in hill favor. Judgl1u:mt 
mol. he enltlred for Pt.intitf and Mgdinst Dcf"ndants. Tho 
d« ree of the Court WI\.9 in the following terrns : Consirfering 
that PlaintIff hath proveu, by Icgal "nel aufficient "vi..!ellce, 
the material avermenh o f his decl",l"Iltion, and particularly 
th8" his f.ther, the I ... tc William Connolly, and hia mother, 
who~ name beforr hor marriage WII ' SU"",1111lt PW/·dl'-lIOTn, 

a fe01,,1 6 of the Cree trihe or n8tion of North ArneriC8n 
I ndians, werc married in th", YCAf 1803 at Ri lJi~re·alJ.~· R"t ... 
in the North West Tcrritory; !feeing that. at that time, tllere 
were no milliliters, pri~Ls, (lr magistrau,'1 re.,idillfjt at Riviire
ala-ltd" a nd, furdu'!r. thllt the rnarriu~c hetwcl!ll Connolly 
anei SWIUnne PUA.flt.Tlom, was Conlr&.cwd nnd I!utered into 
according to the then elli~tin~ cuswm~ "nd u8l4t"e~ of the trilJ6 
or nation uf Cree I mlill.ns ...... llieh uijl4;:es an..! CUltolllS IUlY8 

loeen prov .. tJ in thil'l CAU~ : ('..on~illcring tllAt thill nI""ilge 
l.,,;t ..... een PI .. intiff'9 pan:nu ..... as followed by tw .. nty·eight 
ytl.l"IJ or conlinuoll9 eoi"t l,itation !III IluNh!lnei and wife, loy Rnd 
Letwetlll Con nolly nut! hill IIforcsuid wife, ... nd that they were 
.I .... ,.y. known, acknowlctlg, 'd , ... 1111 ...... put.ed to be IIlllrrit.(l 
IkN<.n. dnl"ln~ tile wllllle p .. riod o f the oohallitation Ilfol"ll~id . 
Seeing that L:t>onllllr rt'pt'atet1ly I&Cknowled".u Illld IlJlIlitted 
th ... t SIt"ttllTlt P,!,,-de ' lIl1ln WR8 hi~ lllwful wife ; Ilml furthllr, 
tlmt he h .. 1 IIlllrrieri Ilcr tlccording to the law. and Clllltomi 
of the Cree Jnllian~ : lind lll!eing it ill prov~1 thllt the lIfIirl 
wife of Connull), oi.1 likewi...e, in hel' lifl!tin.e, d.·dllre tllll.t 
.he h ... ..! t-:n WII."i .. d to h ... r Mid ltu ... bu.nd according to thl! 
CU8tOlll.'l .. n,1 uSrlge ... of the CI"ee nHotion: l.AJlUli,lc rinf::" thll.t 
Plllintitf i~ the ott;'prin,:t of William Connolly and hi,. w ife 
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Suaooe, begotteo and bora danag the uilt.eace of the laid 
loamage bet..een hi. parent. .. Joreu.id, -.nd lhat., .. INch, 
he i. ooe of t.he hei" '" la. of hi. fMher and mot.her ; &ad oonai
dering that., from t.he .Iate of the uOl"uaid mlun~ uotil &.be 
death of William CooDolly,there uia~ bet."fleD him aod hUi 
aaid .if" .. community of property • .eCONiiDg to the talii" &lid 
ul&(tH of Lo.er Caoad ..... nd &.hat. PI .. iutiW .... heir," law of hUi 
motber.ia entitled wthe OD8-.i ... th panor portion of the one-half 
of .id community of property ; ,"iog t.bat Defendant hath 
failed toestabJi'h. by leg.1 proof, t.heeaen&ial alleption.of her 
ddeoce, doth diarolu the pi .. or Defend .. nt. tIoDa dot.h declare 
PI,uotitf tbe Iorue proprietor ADd owner of one·aillth pt.rl or pot_ 
t.IOO of one-half. to wit.,ope.l."dhh of the whuleof tbe property 
composing and belonging to lobe oollllnuoity eai.ting ... afore · 
laid ~t.".ceo William' 'oonol1y IUId hie late wife, lIIod f'nOlDerat
ed in hi~ will, .. folio ..... w WIt. : .. Sundry . hare.of ba.nk .tocks 
.. ADd other atoelts. the aum of fiYtI thoul&Dd oioe hundred and 
.. tifty poooda ; aile eighty.fifth ahAte in the profit. of t.he 
~ Budsoll &y Company for nutfit. io t.he yea" eighteeo 
N hundred And fon.y-five, eighteen hundred and fnn.y ... iI: . 
~ eighteen hundred AD~ fon.Y..fIeven. elght.een hundred and 
.. fony·eight.. and eis-hLeeo hundred aDd forty·oioe; a fllrm in 
.. the Quebee suburbs of the eity of Montreal, eootAining 
.. tirty.t.hree arpenta of I"nd, with a house and Uleuuage& 
.. thereon .. reeted; • lot of laod in Papineau Square, in tlte 
.. Mid eity of Montreal ; tweh'e buodred acree of laod iu 
.. Bemmingford. in the Dist.riet of Btau bamois. with a gn.t 
.. and II&W mill thereon ereeted ; two hundred .ern of land io 
.. tbe to",nabip of Sbetrord, io the Di.&triet of Bedford i siz 
" houses iu Kingston, in Upper Caoad. ; tweot.y . tive huodred 
.. acres of lantl in 8t:Yllre.1 pllort. of Upper Cot.nada i boullehold 
.. furniture, plate .nd pltt.t.ed.wr.re ; hotllell and urriage.t ; " 
aod t.he Court doth condemn Defendant. paT Tepri« d ·",w· 
tanct:, in their SIlid mune! and ClI.pacities, to ablondon and 
give up the laid one-twelfth pllrt of .. ill property, and to 
restore it to Plaintiff. and it i. furth er ordered thllot Defen· 
dot.nh paT nprw d i~ance do mAk e and reDder to PI.ioti". 
withio three months from the dll.te of t.he ~r\'ice upon them 
of the pre&ent. judgment, 1100 aceount of the fTuit! d ~ ... 
der;ye<i from the !Woid prupen.y , duriog the uoll.wful enjoy· 
meot tbereof by Defend .. nt., Julil. Woolrich, otherwise ulled 
Mr ... WiIIi.m Canoolly.and hy tbemseiYts, lbe present. Defen· 
dAnts. paT rqJriM d'i".ta7l1!e. The Court re8f'l'ving to Plain· 
tiff'to take such otber prooeedio~ AI he mlly leg ... Uy bave 
and tlxercise. in order to execute and earry out. the present 
judwnenl (II J .• 197; 3 L. C. L . J., p. 14). 

PIIUI:IN!I and ST£PB£SS, for Plaintiff .. 
CROSS (Q.C.) and LtI'NN, for Defendant.&. 
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